This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


vr/ 


REVISED 


BEINO 

A    REPUBLICATION  OF  SUCH  CASES 

IN   THK 

ENGLISH  COURTS  OF  COMMON  LAW  AND  EQUITY, 

FROM   THE    TEAR    1785, 
AS  ARE  STILL    OF  PRACTICAL    UTILITY. 

EDITED    BY 

SIR     FREDERICK    POLLOCK,    Bart.,    LL.D., 

corpus  professor  or  jurisprudence  in  the  university  or  oxford. 
ASSISTED    BY 

R  CAMPBELL,        and        0.  A.  SAUNDEK8, 

Or  LJUOOLir'S  INK,  MQ.  Ot  THS  IWNRR  TBMPLB,  KfQ. 

BARRISTERS- AT- LAW, 

VOL.    XXXVIII. 

1832-1834. 

7  BLIGH  (N.  S.)-l  &  2  KNAPP-COOPER  TEMP.  BROUGHAM— 
6  SIMONS  — 4  BARNEWALL  &  ADOLPHUS  — 1  NEVILE  <Sc 
MANNING  — lO  BINGHAM  —  8  &  4  MOORE  &  SCOTT  —  1 
CROMPTON  &  MEESON— 3  TYRWHITT— 8  CARRINGTON  & 
PAYNE. 

LONDON : 

SWEET  AND  MAXWELL,  Limited,  3,  CHANCERY  LANE. 
LITTLE,    BE9^*«^>The     *  >>N> 

18?8N  EW  YORK 


^»jawgg$> 


'.**'""" 


BRADBURY,  AONEW,  &  CO.  LD.,  PRINTER*, 
LONDON  AND  TONBRIDOK. 


V     OF  THE 


.    ..        ^ 

NEW  YOR1-1 


IvU-l 


PKEFACE  TO  VOLUME  XXXVIII. 


R.  v.  Pease,  p.  207,  is  one  of  the  early  leading  cases  on 
what  is  now  known  as  the  law  of  compensation,  and  estab- 
lishes the  principle  that  when  the  Legislature  expressly 
authorizes  an  act,  or  a  series  of  acts,  which  otherwise 
would  have  infringed  individual  rights,  as  being  on  the 
whole  for  the  public  good,  it  likewise  authorizes  the  neces- 
sary consequences.  The  House  of  Lords  confirmed,  and 
more  than  confirmed,  this  decision  in  Hammersmith  R.  Co. 
v.  Brand,  L.  R.  4  H.  L.  171 ;  and  the  late  Lord  BramwelFs 
dictum,  some  years  after  this,  when  a  Lord  Justice,  in 
Powell  v.  FaU  (5  Q.  B.  Div.  597,  601),  that  R.  v.  Pease 
was  wrongly  decided,  could  not  prevail  against  the  House 
of  Lords,  even  if  it  had  not  been,  as  it  was,  extrajudicial. 
In  the  case  then  before  the  Court  of  Appeal  the  Legislature 
in  its  wisdom — which  in  1865  took  the  form  of  treating 
road  locomotives  as  very  dangerous  and  wicked  things — 
had  carefully  abstained  from  conferring  any  immunity. 

Williams  v.  Carwardine,  p.  328,  is  one  of  the  cases 
perhaps  more  cited  than  they  deserve,  because  they  happen 
to  be  reported  while  the  particular  subject  is  young.  The 
language  of  the  judgments  is  certainly  not  satisfactory. 
We  now  have  a  case  on  the  effect  of  promises  made  by 
advertisement  in  which  the  principles  are  adequately  dis- 
cussed: Carlill  v.  Carbolic  Smoke  Ball  Co.,  '93,  1  Q.  B. 
256,  C.  A. 

Illidge  v.  Goodwin,  p.  798,  is  one  of  the  Nisi  Prius  cases 
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which  have  tyeenfo>f  real  importance  as  precedents;  but  it 
is  curious  n>  observe  that  the  only  point  of  any  permanent 
interest-^gatpely,  tlxe  liability  ,of  the  defendant  for  the 
supervening  negligence  of  a  stranger  which  his  own  negli- 
gence had?  invited-— seems  to  have  hardly  been  discussed 
at  all. 

Some  rather  frivolous  defences  to  slander  cases  are 
recorded.  It  would  be  difficult  to  persuade  a  plain  man 
that  you  meant  nothing  particular  by  calling  him  a  robber, 
and  the  Court — including  Parke,  who  had  as  much  common 
sense  as  any  one  when  he  was  not  exalting  the  art  of 
special  pleading — agreed  with  the  plain  man:  Tomlinson 
v.  Brittlebank,  p.  335 ;  Slowman  v.  Button,  p.  482. 

Acebal  v.  Levy,  p.  469,  is  a  case  of  some  importance  on 
delivery  of  goods  under  the  Statute  of  Frauds. 

The  difficulties  and  perils  of  the  minor  playhouses  temp. 
Will.  IV.  are  illustrated  by  De  Begnis  v.  Armistead,  p.  406 ; 
and  it  may  be  a  pleasing  exercise  of  imagination  to  recon- 
struct the  social  manners  of  two  generations  ago  from  the 
lamentable  tale  of  the  pleasure  steamboat  to  Richmond,  the 
intruding  attorney  at  whose  presence  "  the  ladies  became 
alarmed,"  and  the  natural  but  excessive  zeal  with  which 
he  was  ejected :  Dean  v.  Hogg,  p.  443. 

In  Boddington  v.  Schlencker,  p.  360,  we  have,  it  seems, 
about  the  earliest  reported  appearance  of  the  custom  of 
crossing  cheques. 

The  reference  to  Dicey's  Law  of  the  Constitution  in  the 

Preface  to  our  last  volume  (37  E.  R.),  at  p.  vii,  should  be 

corrected  thus:   6th  ed.  Note  VI.  in  Appendix,  p.  445, 

where    the    most    material    part   of    the   report   on   the 

Featherstone  riot  is  extracted  as  being  "  almost  a  judicial 

statement  of  the  law  as  to  the  duty  of  soldiers  when  called 

upon  to  disperse  a  mob." 
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NOTE. 
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The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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England. — Court  op  Chancery. 
EOBLEY  and  Others  v.  BROOKE. 

(7  Bligh  (N.  S.)  90—139.) 

Property  purchased  with  partnership  money,  or  with  money  advanced 
to  the  partnership  for  the  purchase,  is  pirmd  facie  partnership  property ( 1 ) , 
and  belongs  to  the  partners  in  the  proportions  in  which  they  are  interested 
in  the  partnership  profits,  although  they  may  have  advanced  the  purchase- 
money  to  the  firm  in  different  proportions. 

The  interest  of  a  retiring  partner  is  prima  facie  divisible  between 
the  continuing  partners  in  proportion  to  their  respective  interests  in 
the  partnership  profits  previously  to  his  retirement. 

By  articles  of  partnership,  [dated  the  29th  of  November,  1802, 
entered  into  by  John  Robley  of  the  first  part,  John  Proctor 
Anderdon  of  the  second  part,  and  Thomas  Oliver  Anderdon  of  the 
third  part,  it  was  agreed]  that  John  Kobley  and  Thomas  Oliver 
Anderdon  should  forthwith  proceed  to  Dunkirk  to  establish  a 
mercantile  house  for  the  sale  of  West  India  produce,  on  commis- 
sion, and  the  supply  of  stores  to  West  India  planters  and  others, 
and  for  such  other  business  as  from  time  to  time  might  be  agreed 
upon,  and  should  be  carried  on  in  partnership  by  John  Bobley 
and  Thomas  Oliver  Anderdon,  from  the  1st  of  October  then  last, 
(1)  Partnership  Act,  1890,  s.  21. 
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Robley      for  nine  years,  to  be  computed  from  the  80th  of  April  then  next ; 

Bbooke.  f&nd  that]  John  Bobley  should  be  interested  in  the  business  as 
to  profit  and  loss  for  three  fourth  parts  thereof ;  and  Thomas 
Oliver  Anderdon  in  the  remaining  fourth  part;  and  that  the 
business  should  be  managed  and  conducted  under  the  direction 
of  John  Bobley,  who  for  that  purpose  should  reside  at  Dunkirk ; 
and  it  was  provided  that  John  Bobley  should  be  allowed,  out  of 
the  partnership  business,  the  sum  of  5001.  annually,  for  enter- 
taining the  friends  and  correspondents  of  the  house,  and  should 
also  be  allowed  thereout  the  rent  and  taxes  of  a  convenient 
dwelling-house,  and  the  rent  of  a  proper  counting-house,  and 
his  travelling  expenses.  And  it  was  [thereby  agreed,]  that  the 
partnership  thereby  agreed  upon  should  not  make  any  advances 
of  money  or  loans  other  than  the  payment  for  insurances,  freights, 

[  *93  ]  duties,  charges,  and  supply  of  *stores  in  the  ordinary  course  of 
current  business,  to  any  person  or  persons  whomsoever,  or 
become  security  for  them  for  the  purpose  of  procuring  consign- 
ments, or  any  other  purpose  whatsoever,  without  the  previous 
particular  consent  of  all  the  partners ;  and  that  at,  or  as  soon  as 
might  be  after  the  expiration  or  other  sooner  determination  of 
the  partnership  term  thereby  agreed  upon,  a  full  and  final  account 
of  all  the  debts,  credits,  property,  and  effects  of  and  belonging  to 
the  business  should  be  made  up  and  settled  ;  and  after  payment 
and  discharge  of  debts,  and  all  charges,  all  the  residue  of  the 
partnership  property  and  effects  should  be  divided  between  the 
partners  from  time  to  time,  as  fast  as  the  same  should  be  got  in, 
pro  rata  according  to  their  respective  shares  in  the  capital. 

Upon  the  articles  of  copartnership  a  memorandum  was 
indorsed,  by  which  the  respondent  acknowledged  that  he  was 
privy  to  the  deed,  and  that  it  was  made  and  executed  with  his 
previous  consent  and  approbation. 

By  other  articles,  of  even  date,  [made  between]  John  Bobley 
of  the  first  part,  the  respondent  of  the  second  part,  and  John 
Proctor  Anderdon  and  Thomas  Oliver  Anderdon  of  the  third 
part,  after  reciting  the  last-mentioned  articles,  John  Bobley,  for 
himself,  his  heirs,  executors,  and  administrators,  and  the  respon- 
dent for  himself,  his  heirs,  executors,  and  administrators,  with 
the  privity,  consent,  and  approbation  of  John  Proctor  Anderdon 
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and  Thomas  Oliver  Anderdon  respectively,  and  Thomas  Oliver       Robley 
Anderdon,  as  far  as  he  lawfully  could  bind  himself  during  his      Brooke. 
minority,  for  himself,  his  heirs,  executors,  and  administrators, 
respectively  *covenanted  with  each  other  that  the  respondent       r  *9*  ] 
should    be    a   partner   in    the  business,   under   John  Robley, 
and  should  be  interested  therein  as  to  profit  and  loss  thereof, 
as  and  for  one  fourth  part  of  the  whole  profit  and  loss  of  the 
business,  to  be  deducted  out  of  such  share   as  in  and  by  the 
first  mentioned  articles  of  agreement  was  provided  to  belong 
to  John   Robley;    and  that  the  respondent  should  bring  in 
10,OOOZ.  as  part  of  the  capital  by  the  first-mentioned  articles 
agreed   to  be  brought  in  by  John  Robley.     *     *    It  was  also 
provided,  in  case  of  the  death  of  Thomas  Oliver  *  Anderdon,  that        [  *95  ] 
his  share  should  be  divided  so  as  to  give  John  Robley  two  thirds 
and  Charles  Brooke  one  third  of  the  whole  business. 

The  partnership  business  was  accordingly  established  at 
Dunkirk,  and  several  ships  were  freighted  on  account  of  the 
partnership  business,  which  arrived  at  Tobago;  but  shortly 
afterwards,  the  war  between  Great  Britain  and  France  being 
renewed,  the  ships  and  cargo,  with  the  island,  were  captured  by 
the  British  forces,  and  a  part  of  such  cargoes  was  condemned  as 
lawful  prize. 

The  island  of  Tobago  having  become  a  part  of  the  British 
West  India  possessions,  it  was  no  longer  possible  to  keep  up  the 
establishment  at  Dunkirk,  and  the  same  was  accordingly  removed 
to  London  in  July,  1808. 

On  the  18th  of  December,  1808,  John  Robley  wrote  to  the 
respondent  a  letter,  to  the  purport  and  effect  following: 

"  Dear  Sir, — As  I  cannot  consider  that  the  partnership  of  John 
Robley  &  Co.  was  ever  designed  to  be  carried  on  in  London,  or 
that  it  was  ever  in  the  contemplation  of  any  of  the  parties  (but 
most  expressly  the  contrary)  that  it  should  be  carried  on  elsewhere 
than  in  the  republic  of  France;  I  beg  leave  to  state  most 
distinctly,  that  I  wish  to  have  the  affairs  and  accounts  of  the 
business  of  John  Robley  &  Co.  immediately  wound  up  and  finally 
terminated  without  further  delay.  The  establishment  and 
partnership  was  formed  to  carry  on  business  in  the  republic  of 

1—2 
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Bobley  France,  upon  the  basis  of  Tobago  connections :  the  event  of  the 
Bbookk.  war  has  destroyed  the  possibility  of  carrying  that  design  into 
[  *96  ]  execution  ;  *the  consignments  which  would  have  been  made  to 
the  house  of  John  Eobley  &  Co,  naturally  revert  to  their  former 
channel,  and  the  firm  of  John  Bobley  &  Co.,  at  Dunkirk,  being  left 
without  the  possibility  of  conducting  any  business,  I  conceive  that 
nothing  remains  but  finally  to  acknowledge  and  mutually  the  dis- 
solution of  the  partnership,  which  has  already  naturally  expired." 

By  an  indenture  [dated  the  10th  of  March,  1804,  made 
between  John  Bobley  of  the  first  part,  the  respondent  of  the 
second  part,  and  John  Proctor  Anderdon  of  the  third  part ;  the 
parties  thereto  mutually  agreed  that  the  partnership  should  be 
thenceforth  dissolved,  so  far  as  respected  Thomas  Oliver  Anderdon 
and  John  Proctor  Anderdon  ;  and  that  all  the  property  whatso- 
ever of  the  partnership  should,  from  thenceforth,  be  the  absolute 
property,  and  wholly  at  the  risk  of  John  Bobley  and  the  respon- 
dent, and  should  be  recovered  and  received  by  them  for  their 
own  use  and  benefit ;  and  by  the  indenture  now  in  recital,  John 
Bobley  and  the  respondent  jointly  and  severally  covenanted  to 
indemnify  John  Proctor  Anderdon  against  all  debts,  claims,  and 
demands,  due  and  owing  from  the  said  partnership,  and  from 
all  actions  and  suits  relating  thereto.  And  John  Proctor 
Anderdon  assigned  all  the  interest  of  him  in  the  partnership 
property  unto  and  for  the  only  use  and  behoof  of  the  said  John 
[  M  ]  Bobley  and]  the  respondent,  their  executors,  administrators, 
and  assigns :  provided,  and  it  was  agreed  that  the  agreement 
for  the  said  Thomas  Oliver  Anderdon's  retiring  from  the  said 
business,  the  indenture  now  in  recital,  or  any  thing  therein  con- 
tained should  in  nowise  prejudice  or  affect  any  question  between 
the  said  John  Bobley  and  the  respondent  relating  to  the  partner- 
ship, or  the  secondly  therein-before  recited  articles  of  agreement 
of  the  29th  of  November,  1802 ;  or  in  any  way  relating  to  the 
premises. 

The  respondent  and  John  Bobley  paid  to  John  Proctor 
Anderdon,  on  behalf  of  Thomas  Oliver  Anderdon,  the  amount  of 
the  two  acceptances  for  the  sums  of  2,668/.  12s.  5d.  and  2,500/., 
at  the  respective  times  at  which  the  acceptances  became  due ; 
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And  John  Bobley  and  the  respondent  continued  to  carry  on  the       Robley 
business  at  London,  under  the  firm  of  John  Bobley  &  Co.  Brooke. 

By  indenture  [dated  the  80th  day  of  June,  1804,  in  considera- 
tion of  the  sum  of  69,511/.  Is.  6d.  to  Alexander  Donaldson,  paid 
by  John  Bobley  and  the  respondent,  Alexander  Donaldson 
assigned  to  John  Bobley  and  the  respondent,  their  executors, 
administrators,  and  assigns,  the  sum  of  94,511/.  Is.  6d.  due  and 
owing  from  Sir  William  Young,  upon  certain  indentures  of 
mortgage,  unto  John  Bobley  and  the  respondent,  their  executors, 
administrators,  and  assigns,  the  several  plantations  called  Old 
Boad,  in  the  island  of  Antigua,  and  Calliaqua,  and  Pembroke,  in 
the  island  of  St.  Vincent,  with  the  negroes,  slaves  and  appur- 
tenances thereunto  belonging,  were  thereby  assigned  to  them,] 
to  hold  the  same,  so  far  as  regarded  the  real  estate,  unto  John  [  100  ] 
Bobley  and  the  respondent,  their  heirs  and  assigns,  for  ever, 
subject  to  such  equity  of  redemption  as  then  subsisted  therein, 
and  to  hold  the  same,  so  far  as  related  to  the  personal  estate,  to 
John  Bobley  and  the  respondent,  their  heirs,  executors,  adminis- 
trators, and  assigns,  as  and  for  their  own  goods  and  chattels 
absolutely. 

By  an  indenture  bearing  even  date  with  the  last-mentioned 
indenture,  and  made  between  John  *Bobley  and  the  respondent  [  *ioi  ] 
of  the  one  part,  and  Alexander  Donaldson  of  the  other  part ;  after 
reciting  that  the  purchase-money  of  69,511/.  1*.  6d.  had  not  in 
fact  been  paid,  but  that  bills  were  to  be  drawn  by  Alexander 
Donaldson,  on  and  accepted  by  John  Bobley  and  the  respondent, 
under  their  trading  firm  of  John  Bobley  &  Co. ;  and  also  reciting 
that  such  bills  so  drawn  on  and  accepted  by  John  Bobley  and  the 
respondent  had  been  accordingly  given ;  it  was  witnessed,  that 
John  Bobley  and  the  respondent  for  themselves  and  himself,  and 
their  and  each  of  their  heirs,  executors  and  administrators,  did 
thereby  charge  the  plantations,  estates,  slaves,  and  other  property 
released  and  conveyed  by  the  last-mentioned  indentures,  with  the 
due  and  punctual  payment  of  the  said  bills :  and  in  the  said 
indenture  is  contained  a  covenant  from  John  Bobley  and  the 
respondent,  for  themselves  and  himself,  their  and  each  of  their 
heirs,  executors,  administrators,  and  assigns,  to  pay  and  provide 
for  the  said  bills  when  due. 
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Boblby  After  the  assignment,  it  was  agreed  between  John  Eobley  and 

Brooke.  the  respondent,  and  Sir  William  Young,  that  the  produce  of 
the  estates  should  be  consigned  to  John  Eobley  &  Co.,  and  an 
entry  of  the  mortgage  was  made  in  the  waste  book,  and  an 
account  opened  in  the  ledger,  by  John  Eobley. 

In  May,  1805,  a  profit  was  realised  on  the  purchase  of  the 
mortgage,  but  not  carried  to  the  profit  and  loss  account  of  the 
partnership. 

The  profit  and  interest  on  the  mortgage  was  not  comprised  in 
the  head  "  Sundries,"  in  the  account ;  but  the  profits  on  the 
consignments,  &c.  from  the  estates  were  comprised  under  the 
word  Sundries. 

[  *102  ]  By  an  indenture,  [dated]  on  the  2nd  day  of  *July,  1804,  which 

was  executed  by  the  several  parties  thereto,  and  made  between 
Sir  William  Young  of  the  one  part,  and  John  Eobley  and  the 
respondent  of  the  other  part,  *  *  Sir  William  Young  confirmed 
the  transfer,  release,  and  assignment,  so  made  to  John  Eobley 
and  the  respondent,  and  Sir  William  Young  subjected  and 
charged  all  the  plantations,  negroes,  and  lands  in  the  several 
islands  of  Antigua  and  St.  Vincent,  with  the  payment  to  John 
Eobley  and  the  respondent,  their  executors,  administrators,  and 
assigns,  not  only  of  the  mortgage  debt  of  94,5112. 1*.  6d.,  but  also 
with  all  such  other  sums  of  money  as  John  Eobley  and  the 
respondent,  &c.  should  pay  or  advance  to,  or  on  account  of  Sir 
William  Young,  his  heirs,  executors,  administrators,  or  assigns, 
with  interest  at  six  per  cent,  per  annum ;  and  the  indenture  now 
in  recital  contained  a  covenant  by  Sir  William  Young,  that  all 
the  produce  of  the  plantations  should  be  annually  made  to  John 
Eobley  and  the  respondent,  until  the  whole  of  the  mortgage  debt 
and  interest  should  be  paid  off  and  satisfied. 

[By  indenture  dated  the  81st  of  July,  1804,  made  between  Sir 

William  Young  of  the  one  part,  and  John  Eobley  of  the  other 

.  part,  in  consideration  of  10,0002.  therein  expressed  to  be  paid  by 

1 103  ]  John  Eobley  to]  Sir  William  Young,  he  granted  to  John  Eobley, 
his  heirs,  executors,  administrators,  and  assigns,  all  that  planta- 
tion called  Betsey's  Hope,  in  the  island  of  Tobago,  with  the  negroes, 
slaves,  chattels,  hereditaments,  and  premises  thereunto  belonging, 
to  hold  the  same  unto  and  to  the  use  of  John  Eobley,  his  heirs. 
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executors,  administrators,  and  assigns,  subject  to  a  mortgage  to  Robley 
James  Ramsay  Cuthbert,  and  subject  to  the  usual  proviso  for  Brooke. 
redemption. 

By  another  indenture,  [dated]  the  81st  of  July,  1804,  and 
made  between  Sir  William  Young  of  the  one  part,  and  John 
Robley  and  the  respondent  of  the  other  part,  it  was  mutually 
declared  and  agreed  that  the  10,000/.  was  not  in  fact  advanced, 
and  that  the  indenture  of  even  date  was  meant  as  a  security  to 
John  Bobley  and  the  respondent,  and  that  the  plantation,  estates, 
and  premises  situate  in  the  island  of  Tobago,  and  thereby  released 
and  assigned,  were  to  be  a  security  and  be  redeemed  only  upon 
payment  by  Sir  William  Young  to  John  Robley  and  the  respon- 
dent, of  all  debts,  sums  of  money,  and  interest,  which  he  then 
owed  or  should  thereafter  owe  to  them  or  either  of  them,  either 
in  their  joint  characters  or  separately,  with  any  other  person  or 
persons,  or  to  their  executors,  administrators,  or  assigns,  or  their 
survivors  in  trade,  or  which  they  or  any  of  them  were  then  or 
might  thereafter  be  engaged  or  liable  to  pay  at  the  request  or  on 
the  account  of  Sir  William  Young,  or  which  might  be  paid  by 
them,  or  any  of  them  for  the  cultivation  and  support  of  the 
plantations  and  estates,  together  with  all  interest,  commission, 
and  charges  due  to  them  or  any  of  them. 

By  indenture  [dated  the  11th  of  September,  1804,  made 
between^  Sir  William  Young  of  the  one  part,  and  John  Bobley  [  104  ] 
of  the  other  part,  it  was  witnessed,  that  for  securing  to  John 
Bobley,  his  executors,  administrators,  and  assigns,  as  well  the 
payment  of  the  sum  of  94,5112.  1*.  6d.  with  interest,  as  also  the 
repayment  of  all  such  sums  of  money  as  he  then  had,  or  might 
thereafter  pay,  lend,  or  become  liable  to,  for  the  use  of  Sir 
William  Young,  or  as  he  then  did  or  should  thereafter  owe 
John  Bobley  for  commission,  or  on  any  account,  Sir  William 
Young  granted  unto  John  Bobley,  all  that  plantation  called 
Betsey's  Hope  estate,  situate  in  the  said  island  of  Tobago,  with 
the  slaves,  chattels,  and  appurtenances  thereto  belonging ;  and 
also  all  other  plantations,  hereditaments,  slaves,  and  chattels  of 
Sir  William  Young,  situate  in  the  island  of  Tobago,  to  hold  the  same 
onto  and  to  the  use  of  John  Bobley,  his  heirs,  executors,  adminis- 
trators, and  assigns,  charged  nevertheless  with  the  mortgage  to 
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Robley      James  Ramsay  Cuthbert,  and  the  mortgage  for  securing  10,000/. 

Brooke.      and  interest,  and  subject  to  the  usual  proviso  for  redemption. 

By  an  indenture,  [dated]  the  11th  day  of  September,  1804, 
made  between  Sir  William  Young  of  the  one  part,  and  John 
Bobley  and  the  respondent  of  the  other  part,  after  reciting  the 
last-mentioned  indentures,  it  was  mutually  [agreed]  between 
the  parties,  that  the  name  of  John  Robley  was  made  use  of  in 
the  said  indentures  respectively,  in  trust  for  the  joint  use  of 
himself  and  the  respondent ;  and  that  the  said  indentures  were 
so  given  and  executed  by  Sir  William  Young  to  John  Robley,  and 
were  intended  as  security  to  John  Robley  and  the  respondent, 

[  *105  ]  *  their  executors,  administrators,  and  assigns,  partners  and 
successors  in  business.  This  indenture  was  not  executed  by  the 
respondent. 

In  January,  1808,  John  Robley  went  to  Tobago,  leaving  to  the 
respondent  the  management  of  the  partnership  business  during 
his  absence. 

By  articles  of  agreement  dated  the  28rd  day  of  July,  1808, 
made  [between]  Sir  William  Young  of  the  one  part,  and  John 
Robley  of  the  other  part,  Sir  William  Young,  in  consideration 
of  the  sum  of  45,000Z.,  agreed  to  grant  to  John  Robley,  his  heirs, 
executors,  and  administrators,  all  his  right,  title,  and  interest, 
including  his  equity  of  redemption  on  the  plantation  called 
Betsey's  Hope,  with  the  negroes,  &c.  so  as  to  vest  the  fee  simple 
and  inheritance  of  the  same  in  John  Robley,  his  heirs  and 
assigns,  free  from  incumbrances,  except  a  mortgage  of  4,0001. 
due  to  the  said  James  Ramsay  Cuthbert ;  and  it  was  among 
other  things  agreed  that  after  deducting  the  various  sums  in  the 
articles  specified,  and  the  amount  due  to  John  Robley  &  Co., 
according  to  the  last  account  agreed  and  signed  from  the  45,000/. 
sterling,  Sir  William  Young  should  have  credit  on  his  general 
account  with  John  Robley  &  Co.  for  such  balance  as  should  be 
due  after  the  deductions. 

These  articles  of  agreement  were  prepared  and  executed  in 
Tobago,  under  the  direction  of  John  Robley,  and  were  not 
executed  by  the  respondent.  The  estate  comprised  in  the 
agreement  was  afterwards  by  a  deed  dated  the  22nd  of  December, 
1808,  conveyed  to  John  Robley. 
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In  1809,  John  Robley  on  behalf  of  himself  and  the  respondent,  Robley 
became  purchaser  of  the  equity  of  *redemption  of  the  estates  of  Brooke. 
Pembroke  and  Calliaqua,  under  a  sale  made  by  the  Provost  [  '106  ] 
Marshal. 

In  the  year  1814,  an  indenture  prepared  in  the  island  of 
Tobago,  by  or  under  the  direction  of  John  Robley,  was  executed 
by  John  Robley  in  his  own  name,  and  as  attorney  for  the 
respondent,  whereby  they  granted  to  Portia  Young,  one  of  the 
sisters  of  Sir  William  Young,  an  annuity  of  200Z.  in  which 
indenture  is  contained  the  following  recital :  "  And  whereas  by 
virtue  of  several  conveyances  and  assurances  in  the  law  duly 
recorded  in  the  register's  office  in  the  island  of  Tobago,  the  same 
plantation  (meaning  Betsey's  Hope),  slaves  and  hereditaments, 
have,  since  the  decease  of  the  said  Sir  William  Young,  become 
and  now  are  vested  in  the  said  John  Robley,  in  trust  for  himself 
and  the  said  Charles  Brooke  as  tenants  in  common  in  fed 
simple." 

John  Robley  died  in  1821,  and  the  appellants  were  parties 
taking  an  interest,  or  trustees  appointed  by  the  will.  The  bills 
of  costs  of  the  solicitors  employed  on  the  part  of  John  Robley 
and  the  respondent  for  preparing  the  deeds  and  for  business 
done  in  respect  of  the  transactions  and  matters  aforesaid,  were 
made  out  by  those  solicitors  as  against  the  firm  of  John  Robley 
&  Co.  In  those  bills  of  costs  the  business  therein  charged  for 
was  treated  as  business  done  for  the  firm;  and  the  amounts 
of  those  bills  of  costs  were  entered  in  the  partnership  books  to 
the  credit  of  the  solicitors,  as  between  them  and  the  firm,  and 
were  paid  out  of  the  partnership  monies ;  and  the  amounts  of 
those  bills  of  costs,  so  far  as  they  related  to  transactions  with 
Sir  William  Young,  were  entered  *in  the  partnership  books  to  [  *107  j 
his  debit  as  between  him  and  the  firm. 

After  the  completion  of  the  transactions  of  1804,  with  respect 
to  Sir  William  Young's  estates,  a  book  was  prepared  by  the  then 
solicitor  of  the  firm,  for  the  convenience  of  the  partners,  con- 
taining full  copies  of  all  the  before-mentioned  deeds,  down  to, 
and  including  the  deed  of  declaration  of  trust  of  the  11th  of 
September,  1804.  In  October,  1807,  when  John  Robley  was 
about  to  proceed  to  the  West  Indies,  it  being  desirable  that  he 
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Robley      should  take  that  book  with  him,  a  duplicate  was  prepared  by  the 
Bbooke.      then  solicitor  of  the  firm,  for  the  purpose  of  being  left  with  the 
respondent  in  England  for  his  convenience,  and  remained  in 
the  possession  of  the  respondent  from  that  time. 

In  this  book,  for  the  purpose  of  more  convenient  reference,  by 
the  side  of  the  copy  of  each  deed  therein  contained,  there  was 
a  marginal  abstract,  or  epitome,  of  the  several  clauses  of  the 
deed :  the  body  of  the  deed  mentions  John  Robley  and  Charles 
Brooke,  the  corresponding  marginal  abstract,  or  epitome,  has 
"J.  Robley  &  Co." 

In  March,  1828,  the  respondent  filed  a  bill  of  complaint  in  the 
Court  of  Chancery,  in  England,  against  Henry  Smith  and  the 
appellant  William  Blake,  as  the  personal  representatives  of  John 
Robley  (pending  a  suit  in  the  Ecclesiastical  Court),  praying  an 
account  of  the  partnership  dealings  and  transactions,  and  pay- 
ment of  what  should  be  found  due  to  him  on  taking  such  account 
from  the  estate  of  John  Robley ;  and  an  injunction  to  restrain 
the  defendants  from  interfering  in  any  way  to  prevent  the 
respondent  from  possessing  the  proceeds  of  the  several  planta- 
[  *108  ]  tions  or  estates.  In  that  *bill  the  respondent  stated,  that  he  and 
John  Robley,  as  partners  in  the  firm  of  John  Robley  &  Co., 
became  mortgagees,  and  afterwards  owners  and  proprietors  of 
the  plantations  or  estates,  called  respectively,  Betsey's  Hope,  the 
Villa,  otherwise  Calliaqua,  and  Pembroke,  with  the  negroes  and 
appurtenances  thereto  belonging ;  and  he  thereby  charged,  that 
although  it  appeared  that  the  mortgages  and  conveyances  of  the 
plantation  or  estate  called  Betsey's  Hope,  were  recorded  in 
Tobago  as  mortgages  and  conveyances  to  John  Robley,  upon  the 
respective  occasions  of  the  mortgage  and  purchase  thereof ;  yet 
the  same  was  mortgaged  and  purchased  with  funds  advanced 
and  supplied  by  the  respondent  on  account  of  the  partner- 
ship ;  and  that  the  same  was  the  property  of  the  partnership, 
and  that  the  produce  thereof  was  always,  during  the  lifetime 
of  John  Robley,  treated  as  the  property  of  the  partnership,  and 
was  carried  to  the  credit  of  the  partnership  in  the  partnership 
accounts. 

That  suit  the  respondents  did  not  prosecute,  probably  in 
consequence  of  the  letters  of  administration,  pendente  lite,  which 
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had  been  granted  to  the  defendants  therein,  having  been  revoked       Robley 
by  the  subsequent  grant  of  probate  to  the  appellants.  Brooke. 

In  the  month  of  May,  1828,  the  appellants,  Caroline  Robley, 
William  Blake,  and  James  Cunningham,  together  with  Henry 
Smith,  since  deceased,  as  the  personal  representatives  of  John 
Robley,  exhibited  their  bill  of  complaint  in  the  Court  of  Chancery, 
against  the  respondent,  praying  that  an  account  might  be  taken 
by  and  under  the  direction  and  decree  of  the  Court,  of  all  the 
dealings  and  transactions  of  the  partnership  from  *the  commence-  [  *109  ] 
ment  thereof,  and  of  all  and  every  the  receipts  and  payments 
made  by  John  Robley  and  Charles  Brooke,  or  either  of  them,  on 
account  or  in  respect  thereof,  and  that  the  outstanding  debts 
owing  to  the  partnership  might  be  collected,  and  that  an  account 
might  be  taken  of  the  debts  due  and  owing  by  the  partnership ; 
and  that  the  defendant  might  be  decreed  to  pay  what,  on  the 
taking  of  the  account,  should  be  found  due  from  him  to  the 
partnership  estate ;  the  plaintiffs  offering,  as  the  executors  and 
executrix  of  John  Robley,  in  a  due  course  of  administration,  and 
so  far  as  assets  of  John  Robley  should  come  to  their  hands, 
to  pay  any  thing  which  might  appear  to  be  due  to  the  partner- 
ship estate,  from  the  estate  of  John  Robley ;  and  that  the  assets, 
property,  and  effects  of  the  partnership,  might  be  duly  applied  in 
payment  of  the  partnership  debts,  and  for  that  purpose,  that  a 
competent  part  of  the  property  and  effects  might  be  converted 
into  money;  and  that  the  clear  surplus  of  the  property  and 
effects  of  the  partnership  might  be  ascertained,  and  that  it 
might  be  declared  that  John  Robley  and  Charles  Brooke  were 
interested  in,  and  entitled  to  the  property  and  effects  of  the 
partnership,  in  the  proportions  or  shares  of  three-fourths  to 
John  Robley,  and  one-fourth  to  Charles  Brooke ;  and  with 
respect  to  so  much  of  the  surplus  as  should  appear  to  consist 
of  the  estates  and  plantations  in  the  West  Indies,  that  it 
might  be  declared  that  the  plaintiffs,  as  representing  John 
Robley,  were  entitled  to  three-fourth  parts  or  shares  thereof, 
and  that  all  proper  and  necessary  directions  might  be  given 
for  securing  to  them  the  possession  and  enjoyment  of  such 
shares,  and  with  respect  to  so  much  of  the  *clear  surplus  [  *no  ] 
as  should  consist  of  money,  that  the  same  might  be  divided 
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Robley      between   the  plaintiffs   and  the  defendant  in  the  proportions 

Brooke,      aforesaid. 

The  respondent  appeared,  and  put  in  his  answer  to  that  bill 
in  the  month  of  June,  1825 ;  and  the  cause  being  at  issue 
witnesses  were  examined. 

In  the  month  of  May,  1827,  the  respondent  filed  a  cross  bill  in 
the  same  Court  against  the  appellants,  William  Blake,  James 
Cunningham,  and  Caroline  Bobley  ;  and  against  Henry  Bobley, 
Fanny  Ann  Bobley,  Adelaide  Bobley,  and  John  Horatio  Bobley, 
who  were  the  children  of  John  Bobley;  and  against  George 
Bobley  and  Christopher  Irvine,  and  William  Groom,  who  had 
survived  his  co-trustee,  William  Walton,  thereby  praying  that 
an  *  *  account  might  be  taken  of  all  the  partnership  dealings 
and  transactions  between  the  plaintiff  and  John  Bobley,  after  the 

[  *m  ]  retirement  of  Thomas  Oliver  Anderdon ;  and  of  *all  receipts  and 
payments  made  on  account  of  such  last-mentioned  partnership ; 
and  that  all  the  outstanding  debts  of  such  partnership  might  be 
discharged,  and  the  credits  got  in,  and  the  accounts  thereof 
settled  and  adjusted  ;  and  that  the  plaintiff  might  be  declared  to 
be  interested  in  the  last-mentioned  accounts  in  three-eighth  parts 
as  to  profit  and  loss  of  the  said  partnership,  between  the  plaintiff 
and  John  Bobley,  until  the  departure  of  John  Bobley  to  the  West 
Indies ;  and  that  it  might  be  declared,  that  from  that  period  the 
plaintiff  became  entitled  to  five-eighth  parts  or  shares ;  or  if  not, 
then  to  one  moiety  of  the  profits  of  the  said  partnership :  *  * 
and  that  in  such  accounts  John  Bobley's  estate  might  not  be 
allowed  a  larger  sum  for  the  ship  Cove  therein  mentioned  than 
he  paid  for  the  same,  to  wit,  5,7872.  10*. ;  and  that  John  Bobley 
might  not  be  allowed  more  than  was  the  fair  value  of  the  ship 
Phoenix,  therein  mentioned ;  and  that  an  account  might  be  taken 
of  all  the  transactions  between  John  Bobley  and  the  plaintiff, 
and  particularly  of  the  purchases  of    the  mortgage  debt  of 

[  *112  ]  94,511Z.  Is.  6d.,  and  of  the  equity  of  redemption  *of  the  planta- 
tions and  estates,  called  respectively,  Betsey's  Hope,  Calliaqua, 
and  Pembroke,  and  that  it  might  be  declared  that  the  plaintiff 
was  entitled  to  one  moiety  of  the  estates  and  to  one  moiety  of  the 
rents  and  profits  of  the  mortgage  debt  of  94,5112.  1*.  6d.}  and  of 
all  other  sums  secured  to  John  Bobley  and  the  plaintiff,  by  the 
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indentures  of  mortgage  therein  mentioned  and  the  interest  Robley 
thereof;  and  that  the  defendant,  William  Groom,  might  be  bhooke. 
ordered  and  decreed  to  convey  one  moiety  of  bo  much  of  the 
plantation  or  estate  called  Betsey's  Hope,  as  was  vested  in  him 
and  William  Walton,  deceased,  by  the  indentures  of  the  23rd  and 
24th  of  September,  1814;  and  that  the  defendants  might  be 
decreed  to  convey  one  moiety  of  the  residue  of  Betsey's  Hope 
plantation,  to  the  plaintiff,  his  heirs  and  assigns,  for  his  and  their 
own  use  and  benefit,  the  plaintiff  offering  to  convey  the  legal 
estate  in  one  moiety  of  the  plantations  and  estates  called 
Calliaqua  and  Pembroke,  as  the  Court  should  direct ;  and  that 
an  account  might  be  taken  of  the  rents  and  profits  of  the  planta- 
tion and  estate  called  Betsey's  Hope,  from  the  time .  of  the 
purchase  thereof,  and  of  the  application  of  the  same,  and  of 
the  expenses  and  disbursements  relating  to  the  same,  and  to  the 
support  and  maintenance  of  the  negroes  and  slaves  belonging  to 
the  same  respectively ;  the  plaintiff  offering,  &c. 

To  this  bill  the  appellants,  William  Blake  and  James  Gunning- 
ham,  alone  put  in  their  answer,  the  other  defendants  being  out 
of  the  jurisdiction  of  the  Court. 
The  facts  herein-before  stated  were  alleged  in  the  pleadings. 
The  two  principal  questions  in  the  causes  were,  [  us  ] 

1st.  Whether  the  transactions  relating  to  the  estates  of  Sir 
William  Young,  in  the  West  Indies,  were  partnership  trans- 
actions of  the  firm  of  Bobley  &  Co.,  and  to  be  treated  and  dealt 
with  as  other  transactions  of  the  same  partnership,  or  (as  insisted 
upon  by  the  respondent)  transactions  entered  into  by  Bobley 
and  the  respondent  in  their  individual  capacities,  or  in  any 
other  capacity  distinct  from  their  character  of  partners  in  that 
firm. 

2ndly.  In  what  shares  and  proportions  John  Bobley  and 
Charles  Brooke  were  interested  in  the  partnership  from  the  time 
of  the  retirement  therefrom  of  Thomas  Oliver  Anderdon,  the 
appellants  insisting  that  John  Bobley  was  entitled  to  two-third 
parts,  and  the  respondent  to  one-third,  while  the  respondent 
claimed  to  be  entitled  to  three-eighth  parts  from  Anderdon's 
retirement  until  the  departure  of  Bobley  to  the  West  Indies  in 
1808,  and  to  five-eighth  parts  from  that  time.    *    *     * 
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Bobley  The  two  causes  came  on  to  be  heard  before  his  Honour  the 

Brookk.  Vice-Chancellor,  on  the  4th  of  June,  1829,  when  the  following 
[  in  ]  decree  was  made  in  both  causes:  viz.  It  was  declared  that  the 
said  John  Bobley  and  the  respondent  Charles  Brooke,  became 
the  purchasers  of  and  were  interested  in  and  entitled  to  the  said 
mortgage  debt  or  sum  of  94,511Z.  1*.  6d.,  and  the  estates  of 
Pembroke  and  Calliaqua,  otherwise  Villa,  in  the  said  island  of 
St.  Vincent,  and  the  estates  of  Betsey's  Hope,  in  the  island 
of  Tobago,  in  equal  shares;  and  that  the  purchases  thereof 
respectively  were  not  transactions  of  the  said  partnership,  [and 
[  115  ]  accounts  were  directed  on  that  footing  ;]  and  it  was  also  declared 
that  the  said  John  Bobley  and  Charles  Brooke  purchased  the 
share  and  interest  of  the  said  Thomas  Oliver  Anderdon  in  the 
said  partnership  in  equal  shares ;  and  that  by  virtue  of  such 
purchase,  and  of  the  assignment  made  by  the  said  Thomas 
Oliver  Anderdon,  of  his  share  and  interest  in  the  said  partnership 
to  the  said  John  Bobley  and  Charles  Brooke,  they  the  said  John 
Bobley  and  Charles  Brooke  became  entitled  to  and  interested 
in  the  profits  and  loss  of  the  said  co-partnership,  from  the 
[  *Ji6  ]  commencement  thereof,  in  the  following  shares,  *(that  is  to  say,) 
the  said  John  Bobley  in  five-eighths,  and  the  said  Charles  Brooke 
in  three-eighths.  And  it  was  declared  that  the  said  partnership 
continued  between  the  said  John  Bobley  and  Charles  Brooke 
down  to  the  time  of  the  death  of  the  said  John  Bobley.  And 
having  regard  to  those  declarations,  it  was  referred  to  the 
Master  to  take  accounts  of  the  said  partnership  dealings  and 
transactions.  *  *  * 
[  H7  ]  The  appeal  was  against  so  much  of  this  decree  as  declares  that 

John  Bobley  and  the  respondent  Charles  Brooke  became  the 
purchasers  of,  and  were  interested  in,  and  entitled  to,  the 
mortgage,  debt,  or  sum,  of  94,511Z.  Is.  6tf.,  and  estates  of  Pem- 
broke and  Calliaqua  in  St.  Vincent's,  and  Betsey's  Hope  in 
Tobago,  in  equal  shares,  and  that  the  purchases  thereof  respec- 
tively were  not  transactions  of  the  partnership;  and  directs 
accounts  to  be  taken,  having  regard  to  that  declaration.  And 
also  so  much  thereof  as  declares  that  John  Bobley  and  the 
respondent  Charles  Brooke  purchased  the  share  and  interest  of 
Thomas  Oliver  Anderdon  in  the  partnership  in  equal  shares;  and 
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that  by  virtue  *of  such  purchase,  and  the  assignment  of  the  share      robley 
and  interest  of  Thomas  Oliver  Anderdon  in  the  partnership,  John      beooke. 
Robley  and  the  respondent  Charles  Brooke  became  entitled  to      [  *H8  ] 
and  interested  in  the  profits  and  loss  of  the  partnership,  from  the 
commencement  thereof,  in  the  proportions  of  five-eighths  to  John 
Robley  and  three-eighths  to  the  respondent;  and  directs  accounts 
to  be  taken,  having  regard  to  that  declaration. 

The  case  was  argued  for  the  appellants  by  Mr.  Knight  and 
Mr.  Kinderdey;  for  the  respondents  by  Sir  Edward  Sugden  and 
Mr.  Pemberton. 

The  Lord  Chancellor:  April 4. 

In  this  case  I  am  disposed  to  advise  your  Lordships  to  alter 
the  decree  which  has  been  pronounced  by  the  Vice-chancellor, 
both  upon  the  first  and  the  second  points  that  were  made  in  the 
arguments  at  the  Bar,  and  considering  that  these  points  arise 
upon  minute  questions  of  fact,  and  matters  of  circumstantial 
proof,  it  would  be  a  most  useless  task  if  I  were  to  go  again  into 
any  detailed  statement  of  these  matters,  out  of  which  this  case 
has  arisen,  and  which  have  been  so  fully  discussed  both  here  and 
in  the  Court  below.  I  shall  first  submit  the  questions,  and  then 
state  briefly  the  reasons  why  I  cannot  come  to  the  decision  at 
which  the  Court  below  has  arrived. 

The  first  question  is,  whether  or  not,  upon  Mr.  Anderdon's 
leaving  the  partnership,  his  share  was  to  be  divided  equally 
between  the  two  partners,  Mr.  Bobley  and  Mr.  Brooke,  or 
whether  it  was  to  be  divided  in  the  same  proportion  in  which  the 
shares  were  originally  arranged  in  the  house,  namely,  into  three 
parts,  two  of  these  to  go  to  Mr.  Bobley,  and  the  remaining  third 
to  Mr.  Brooke. 

The  other  question  is  of  a  similar  nature,  and  in  a  great  degree  [  no  ] 
in  the  same  terms,  though  going  into  a  much  more  enlarged 
view  of  the  case,  and  that  is,  whether  the  purchase  of  Donaldson's 
mortgage,  and  the  purchase  of  the  Betsey's  Hope  estate,  were 
partnership  transactions,  in  which  the  partnership  firm  of  Bobley 
and  Brooke  would  become  interested  in  the  profits,  and  liable  to 
the  loss  that  these  transactions  might  entail  upon  them,  in  the 
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Roblky  proportion  of  two  thirds  and  one  third,  or  whether  those  are  to 
Brooke,  be  taken  as  out  of  the  limits  of  the  partnership,  as  exempt  from 
the  partnership,  as  private  transactions  between  Mr.  Robley  and 
Mr.  Brooke,  and  as  if  no  partnership  had  existed  for  general 
purposes  at  all;  in  which  case  they  would  be  entitled  to  the 
profits  in  equal  moieties,  and  be  liable  in  equal  moieties  to  any 
loss  also  that  might  accrue. 

Upon  the  first  of  these  questions,  with  the  best  attention  which 
I  have  been  able  to  bestow  upon  the  evidence  and  the  arguments, 
1  have  no  hesitation  in  coming  to  the  conclusion,  that  the  share 
of  Mr.  Anderdon  was  taken  by  the  two  partners  in  the  propor- 
tions in  which,  at  the  formation  of  the  partnership,  it  had  been 
arranged  that  they  were  to  distribute  their  profit  and  loss,  that 
is  to  say,  dividing  two  thirds  to  the  one,  and  one  third  to  the 
other;  in  short,  that  it  fell  into  the  partnership.  This  is  a 
question  of  circumstantial  evidence.  One  person  will  draw  one 
inference  from  the  same  circumstances  and  facts  appearing  by 
parol  evidence,  or  upon  the  face  of  depositions  and  documents, 
as  in  this  case,  and  another  person  will  form  a  conclusion  and 
draw  from  those  very  same  circumstances  an  inference  totally 
[  *120  ]  different.  After  the  *greatest  attention  bestowed  in  sifting  this 
evidence  consisting  for  the  most  part  of  an  investigation  of  the 
accounts,  and  the  relative  situation  of  the  parties  in  these  trans- 
actions, my  noble  and  learned  friend,  whose  assistance  you  have 
had  in  this  long  inquiry,  and  who  has  paid  all  possible  attention 
to  these  circumstances,  as  well  as  myself,  came  to  the  conclusion 
to  which,  I  may  say,  we  both  of  us  came  independently,  and 
in  a  great  degree  without  communication  upon  some  of  the 
material  views  of  the  case,  that  the  order  pronounced  by  the 
Vice-Chancellor  must  be  varied. 

I  shall  shortly  run  over  a  few  of  the  particulars ;  to  detail  the 
whole  would  be  useless.  First,  the  whole  profit  and  loss  account 
is  to  be  divided  among  the  three  partners ;  two  shares  to 
Mr.  Bobley,  one  share  to  Mr.  Brooke.  That  was  prior  to 
Mr.  Anderdon's  leaving  the  firm.  Now,  looking  at  the  trans- 
actions as  they  pass,  who  pays  for  Mr.  Anderdon's  share  ?  The 
2,5007.  and  2,6687.  12s.  5d.  come  out  of  the  whole  concern,  and 
therefore  Mr.  Anderdon's  share  was  purchased  in  the  proportion 
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of  two-thirds  and  one-third,  two-thirds  by  Mr.  Eobley,  and  one-       Robley 
third  by  Mr.  Brooke.     Whatever  was  due  upon  Mr.  Anderdon's       Brooke. 
share,  comes  out  of  the  same  fund,  and  is  borne  in  the  same 
proportions.     Then  look  at  the  sixth  article,  which  provides  that 
in  the  event  of  Mr.  Anderdon  dying,  the  whole  is  to  be  divided 
in  these  proportions  of  two-thirds  and  one-third  :  the  event  con- 
templated (the  death  of  Mr.  Anderdon)  being  provided  for  in  this 
way,  raises  a  very  strong  probability  that  in  the  same  way  an 
event  not  provided  for,  a  casus  omissus,  that  of  Mr.  Anderdon 
retiring  and  not  dying,  should  be  provided  for  in  like  manner, 
unless  proof  to  the  * contrary  could  be  shewn.    This  consideration       [  *i2i  ] 
would  be  enough  to  throw  the  onus  of  proof  on  the  other  side, 
which  onus  has  not  been  discharged,  and  without  that  evidence 
to  l>ear  me  out,  I  must  draw  an  inference  from  the  facts  opposed 
to  that  come  to  by  the  Vice-Chancellor. 

The  attorney's  charges  with  respect  to  the  dissolution  of  the 
partnership,  and  the  payment  of  them,  was  also  alluded  to,  which 
will  be  found  in  the  thirty-second  folio  of  the  appellant's 
Appendix,  and  the  mode  of  paying  the  2,500Z.  in  the  third  and 
fourth  folios,  and  Sir  William  Young's  account  running  through 
the  years  1804  and  1805.  If  your  Lordships  will  look  at  the 
appellant's  Appendix  18,  A.  and  B.,  it  will  clearly  appear  that 
they  ran  through  that  year ;  they  go  on  after  April,  1804,  to 
the  end  of  that  year,  and  the  balance  is  carried  down  after 
Mr.  Anderdon's  retirement :  the  transaction  is  treated  as  a 
charge  for  interest,  and  it  is  there  brought  into  the  balance  of 
the  former  firm  to  the  credit  of  the  new  firm.  This  observation 
is  very  material,  not  merely  with  respect  to  the  first  point  in  the 
cause,  but  is  very  powerful  also  upon  the  second,  which  is  more 
important  than  the  first. 

A  good  deal  was  said  upon  the  funds,  and  the  manner  in  which 
they  were  brought  into  the  concern,  in  reference  to  the  second 
part  of  the  case.  It  is  said  that  the  prayer  of  the  respondent's 
cross  bill  shews,  that  he  did  not  object  to  the  two  ships,  Phcmix 
and  Cove,  being  treated  as  money  or  money's  worth,  and  carried 
to  the  credit  of  the  new  firm.  Another  observation  upon  this 
important  part  of  the  case,  it  is  fit  to  make,  and  I  make  it  in  the 
outset  upon  the  second  point,  and  that  is,  *that  the  advances       [  *122  j 
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Robley  made  by  Mr.  Brooke,  were  repaid,  with  interest,  on  or  before 
Brooke.  1815,  as  appears  in  the  eighth  folio  of  the  appellant's  Appendix. 
With  respect  to  the  second  point,  in  addition  to  what  I  have 
already  said,  it  is  clear  that  Sir  William  Young  was  indebted  to 
the  firm  ;  from  that  original  debt  to  the  firm,  springs  the  trans- 
action of  the  purchase  of  this  mortgage ;  and  it  is  to  be  observed 
that  Donaldson's  mortgage  was  only  completed  in  September 
after  the  purchase  of  the  Betsey's  Hope,  and  after  the  mortgage 
of  the  Betsey's  Hope  was  complete,  the  description  of  Robley  and 
Brooke  as  partners,  in  the  assignment  of  the  mortgage,  is  not 
material. 

Much  is  said,  as  I  have  already  observed,  upon  the  source 
from  which  these  monies  proceeded,  and  I  may  as  well  here  make 
a  general  observation,  which  greatly  guides  my  opinion  upon  the 
second  point.  It  is  said  that  money  came  from  Mr.  Brooke. 
Now,  that  a  great  deal  came  from  Mr.  Brooke,  is  doubtless  true ; 
a  great  deal  from  Brooke  &  Co. ;  some  from  Mr.  Brooke  as  an 
individual,  and  some  from  Brooke,  Webb,  and  Cole.  But  how 
did  it  come?  In  what  way?  It  came  through  the  firm  of 
Robley  &  Co.  It  came  through  the  partnership  concern.  It  was 
not  that  Mr.  Brooke  lent  the  money  to  Mr.  Robley,  with  which 
he  was  to  purchase  the  assignment ;  it  was  not  that  they  two 
jointly,  as  individuals  in  the  firm,  entered  into  this  transaction 
together,  but  every  thing  was  brought  first  into  the  firm ;  it  all 
came  through  the  firm.  At  first,  the  money  was  lent  by  these 
partners  to  the  firm,  and  then  by  the  firm  was  employed  in 
[  *123  ]  purchasing  a  mortgage  ;  the  firm  thereby  *became  indebted,  not 
to  the  firm,  but  to  Brooke  &  Co.,  and  the  others,  whoever 
advanced  the  money,  and  the  firm  being  so  indebted,  became 
bound  to  pay  the  principal  and  interest.  Then  the  firm  used 
that  money  as  partnership  funds  in  purchases  and  in  speculations 
in  the  West  Indies. 

Now  does  it  make  any  material  difference  in  this  matter,  that 
it  appears  that  the  money  was  advanced  by  one  of  these  partners 
in  a  larger  proportion,  even  a  much  larger,  than  the  other,  when 
it  was  all  done  in  the  name  of  the  firm  ?  The  first  step  in  every 
one  of  these  transactions,  was  to  debit  the  firm  with  the  amount 
of  that  advance,  and  then  credit  the  same  firm  with  the  amount 
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of  the  purchase.  It  is  admitted  that  the  payment  of  the  instal-  Kobley 
ments  were  made,  and  it  appears  upon  the  extracts  from  the  Brooke. 
books,  that  they  were  made  by  the  firm  providing  funds  to  meet 
the  bills,  by  means  of  transactions  with  their  bankers.  Some- 
times they  were  provided  for  in  one  way  and  sometimes  in 
another,  and  upon  some  parts  of  the  transaction  it  appears,  in  the 
course  of  the  accounts,  that  the  advances  were  made  (and  that 
bears  upon  this  point)  by  Mr.  Brooke,  or  those  with  whom 
Mr.  Brooke  was  concerned. 

If  we  look  at  the  other  details  of  the  case,  the  solicitor's  bills 
of  costs  for  instance,  in  the  appellant's  Appendix,  folio  72 ;  if  we 
look  at  the  mortgage  accounts  in  the  appellant's  case,  folio  10, 
and  the  respondent's  Appendix,  folio  24,  it  proves  the  transaction 
to  have  been  that  of  the  firm.  Mr.  Brooke,  some  considerable 
time  before  that,  had  come  to  the  management  of  the  concern  in 
London :  he  sees  that  account  so  *stated  in  the  books,  and  with  [  *124  ] 
that  matter  staring  him  in  the  face  he  makes  no  memorandum ; 
he  makes  no  alteration;  which  leads  me  to  another  of  those 
general  observations  upon  the  second  branch  of  the  case,  very 
important  against  the  decision  come  to  in  the  Court  below, 
namely,  that  every  thing  was  entered  in  the  partnership  books : 
it  wft6  entered  as  a  separate  account,  but  still  all  was  in  the 
partnership  books.  Now  though  I  agree  that  an  explanation  of 
that  may  be  found  in  the  convenience  of  a  West  India  concern 
being  entered  in  the  books  of  a  West  India  house  in  which  both 
the  parties  to  the  concern  were  partners  of  the  house,  the  house 
being  also  the  consignees  of  the  produce ;  though  I  agree  that 
this  will  account  for  making  the  entry  in  these  books ;  surely  it 
will  not  account  for  that  entry  being  made  without  a  single  note 
or  memorandum,  or  so  much  as  a  word  or  hint,  that  although 
this  appeared  in  the  book  it  was  not  a  partnership  transaction 
between  persons  who  were  unequally  interested  in  the  partner- 
ship. If  they  had  been  equally  interested,  I  can  conceive  that  it 
might  have  been  left  without  making  any  memorandum  ;  but  as 
one  had  double  the  interest  of  the  other  it  is  utterly  unaccount- 
able, if  it  was  not  a  partnership  transaction,  how  it  should  have 
found  its  way  into  the  books,  and  continued  all  along  without  a 
single  note,  or  memorandum,  or  mark  to  distinguish  it. 

2—2 
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Robley  The  way  in  which  Cuthbert's  mortgage  was  paid  off  also  turns 

Brooke,  upon  this  part  of  the  question,  and  a  variety  of  other  particulars 
to  which  I  need  not  refer.  I  am  only  going  over  a  few  of  the 
leading  facts  which  confirm  my  view  of  the  case. 

[  125  ]  With  respect  to  the  documentary  evidence,  it  consists  not  only 

of  the  accounts,  but  the  letters,  and  the  bonds,  deeds,  and  con- 
veyances. Of  the  letters  I  shall  say  a  word  presently :  of  the 
accounts  I  have  spoken  by  a  general  reference  ;  but  of  the  bonds, 
deeds,  and  conveyances,  I  shall  only  say,  that  upon  the  best 
attention  I  have  been  able  to  give  to  them  I  think  they  are  not 
decisive  either  way :  that  the  language  of  many  of  them,  as  in 
the  letters,  is  inconsistent  with  either  view  of  the  case ;  and  as 
to  the  word  "  jointly "  being  used,  for  instance,  and  "  joint 
interest,"  and  "joined  in  equal  moieties, "  and  "the  same  pro- 
portions as  they  were  interested  in  the  firm/1  I  pass  over  that 
part  of  the  documentary  evidence  without  further  remark. 

With  respect  to  the  letters,  more  observations  arise  upon  some 
of  them,  and  I  shall  refer  to  one  or  two.  I  refer  to  the  letter  of 
December,  1813,  in  folio  65  of  the  appellant's  Appendix,  and 
still  more  to  the  letter  immediately  preceding  it,  the  letter  of 
September  11,  in  folio  66,  and  I  confess  I  cannot  reconcile  either 
of  these  letters  with  any  other  opinion  than  that  which  I  have 
stated.  I  might  cite  the  letter  in  folio  52,  dated  May  4,  1809, 
as  being  very  strong,  but  I  rather  rely  upon  the  letter  of  the 
3rd  of  December,  1813,  in  which  Robley  and  Brooke,  that  is 
Mr.  Robley  says,  "  He  (that  is  Mr.  Cuthbert)  has  sent  his  solicitor 
to  us,  who  not  receiving  an  answer  as  soon  as  he  presumed  it 
would  be  given,  a  correspondence  has  taken  place  with  him ; " 
and  at  the  conclusion  of  the  letter  he  says,  "  we  ardently  wish 
you  had  made  up  your  mind  finally  to  settle  all  matters  that 

[  *126  ]  relate  to  Betsey's  Hope  *and  the  Antigua  estates,  as  well  for  your 
own  sake  as  for  ours,  and  that  of  our  heirs  and  executors."  He 
is  writing  in  the  name  of  the  firm ;  but  what  I  chiefly  refer  to  is 
in  the  upper  part  of  page  56,  in  which,  writing  in  August,  1811, 
to  Mr.  Robley,  Mr.  Brooke,  as  an  individual,  uses  this  expression : 
"From  the  miserable  price  of  sugars,  and  the  unfavourable 
appearances  as  long  as  the  war  lasts,  the  two  estates  in 
St.  Vincent's  and  likewise  Betsey's  Hope,  must  infallibly  become 
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losing  concerns  to  this  house.  If  a  very  fair  crop  and  good  prices  Robley 
left  so  small  a  surplus  in  the  accounts  of  each  of  these  estates  Brooke. 
last  year,  what  are  we  to  expect  this  year  ?  " 

I  confess  I  can  hardly  conceive  any  observation  that  can  do 
away  the  effect  produced  by  the  production  of  this  letter  from 
Mr.  Brooke  to  Mr.  Robley. 

.His  Lordship  then  commented  upon  certain  evidence  which 
had  been  adduced  to  shew  that  certain  mortgage  and  other 
transactions  were  not  partnership  transactions,  and  with  reference 
to  this  point  he  said  :] 

Upon  the  whole,  I  think  there  ought  to  be  no  issue,  but  that  [  131  ] 
this  decree  must  be  altered  and  varied  in  conformity  with  the 
statement  I  have  now  made :  that  Mr.  Anderdon's  share  went 
into  the  partnership,  and  was  to  be  distributed  between  the  two 
partners  in  the  proportion  of  two-thirds  and  one-third ;  and  that 
Donaldson's  mortgage,  and  the  other  transactions  under  the 
second  head,  were  partnership  transactions  to  all  intents  and 
purposes. 

Lord  Plunkett  : 

My  Lords,  it  is  hardly  necessary  for  me  to  do  anything  more, 
after  what  has  fallen  from  the  noble  Lord  on  the  woolsack,  than 
to  say  that  I  entirely  concur  in  the  conclusions  and  the  reasons 

which  he  has  stated. 

***** 

His  Lordship  then  delivered  judgment  to  the  same  effect  as 
the  Lord  Chancellor,  and  the  following  order  was  made  :J 

April  4,  1838.  [  139  ] 

Ordered  by  the  Lords,  &c,  that  so  much  of  the  said  decree  as 
is  appealed  from  be  and  the  same  is  hereby  reversed.  And  it  is 
declared,  that  J.  Robley,  and  the  respondent  Charles  Brooke, 
became  the  purchasers  of  and  interested  in  and  entitled  to  the 
mortgage  debt  or  sum  of  94,5112.  Is.  6d.,  and  the  estates  of 
Pembroke  and  Calliaqua  in  St.  Vincent's,  and  Betsey's  Hope  in 
Tobago,  in  the  petition  of  appeal  mentioned,  in  the  shares  and 
proportions  in  which  they  were  interested  in  the  profits  and  loss 
of  the  partnership  of  J.  Robley  &  Co.  in  the  petition  mentioned, 


u 
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ROBLBY 

r. 
Brooke. 


a,nd  not  in  equal  shares  ;  and  that  the  purchases  thereof  respec- 
tively were  transactions  of  the  partnership  of  J.  Robley  &  Co. : 
and  it  is  also  declared,  that  upon  the  retirement  of  the  said 
Thomas  Oliver  Anderdon,  his  share  and  interest  in  the  said 
partnership  accrued  to  and  devolved  upon  the  said  John  Robley 
and  the  said  Charles  Brooke,  in  the  proportion  of  two-thirds  to 
John  Bobley  and  one-third  to  the  respondent  Charles  Brooke, 
and  not  in  equal  shares.  And  it  is  further  ordered,  that  the 
accounts  to  be  taken  in  the  said  cause  be  directed  to  be  taken 
having  regard  to  this  judgment  and  the  declarations  herein  con- 
tained, instead  of  such  accounts  being  taken  having  regard  to  the 
declarations  in  the  said  decree  appealed  from  and  varied  by  this 
judgment. 


1829. 
June  SO. 
July  3. 

Lord 
Wynford. 

[73] 


BEFORE  THE  PRIVY   COUNCIL. 

On  Appeal  from  the  Isle  of  Man. 
BLACHFOED  r.  CHRISTIAN  (I). 

(1  Knapp,  1\  C.  73  -78.) 

Deeds  sot  aside,  the  execution  of  which  had  been  obtained  by  imposi- 
tion from  an  imbecile  old  man. 

A  degree  of  weakness  of  mind,  far  below  what  would  be  necessary  to 
justify  a  commission  of  lunacy,  if  it  has  been  taken  advantage  of  to 
procure  the  execution  of  a  deed,  will  be  sufficient  ground  for  setting 
that  deed  aside. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Chancery  of 
the  Isle  of  Man,  of  the  6th  of  March,  1828,  and  also  from  certain 
preliminary  orders  made  in  the  same  cause.  The  suit  was 
instituted  for  the  purpose  of  setting  aside  two  deeds  of  the 
10th  of  August  and  the  3rd  of  September,  1818,  on  the  ground 
that  the  Rev.  William  Fitzsimmons,  the  grantor  in  both  of  them, 
was  of  unsound  mind  at  the  time  that  he  executed  them,  and 
that  they  were  obtained  from  him  by  fraud  and  undue  means. 


(1)  Ex  relatione.  [It  is  considered 
sufficient  in  this  case,  which  does  not 
appear  to  have  been  judicially  cited 
or  to  be  current  in  text-books,  to  give 


so  much  of  the  opinion  delivered  by 
Lord  Wynford  as  states  the  general 
governing  principles.— F.  F.] 
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Adam  (K.C.)  and  Stuart,  for  the  appellants.  Blachford 

V. 

Christian. 
Knight  (K.C.)  and  Campbell,  for  the  respondent.  [  7«  ] 

Lord  Wynfobd  :  [  77  ] 

The  law  will  not  assist  a  man  who  is  capable  of  taking  care  of 
his  own  interest,  except  in  cases  where  he  has  been  imposed  upon 
by  deceit,  against  which  ordinary  prudence  could  not  protect  him. 
If  a  person  of  ordinary  understanding,  on  whom  no  fraud  has 
been  practised,  makes  an  imprudent  bargain,  no  court  of  justice 
can  release  him  from  it.  Inadequacy  of  consideration  is  not  a 
substantial  ground  for  setting  aside  a  conveyance  of  property; 
indeed,  from  the  fluctuation  in  prices,  owing  principally  to  the 
gambling  spirit  of  speculation  that  unhappily  now  prevails,  it 
would  be  difficult  to  determine  what  is  an  inadequate  price  for 
anything  that  is  sold  :  at  the  time  of  the  sale,  the  buyer  probably 
calculates  on  a  rise  on  the  value  of  the  article  bought,  of  which 
he  would  have  the  advantage ;  he  must  not  therefore  complain 
if  his  speculations  are  disappointed,  and  he  becomes  a  loser 
instead  of  a  gainer  by  his  bargain.  But  those,  who  from  imbecility 
of  mind  are  incapable  of  taking  care  of  themselves,  are  under 
the  special  protection  of  the  law.  The  strongest  mind  cannot 
always  contend  with  deceit  and  falsehood  ;  a  bargain,  therefore, 
into  which  a  weak  one  is  drawn  under  the  influence  of  either  of 
these,  ought  not  to  be  held  valid,  for  the  law  requires  that  good 
faith  should  be  observed  in  all  transactions  between  man  and 
man.  If  this  conveyance  could  be  impeached  on  the  ground  of 
the  imbecility  of  Fitzsimmons  only,  a  sufficient  case  has  not  been 
made  out  to  render  it  invalid  ;  *for  the  imbecility  must  be  such  [  *78  ] 
as  would  justify  the  jury,  under  a  commission  of  lunacy,  in 
putting  his  property  and  person  under  the  protection  of  the 
Chancellor  ;  but  a  degree  of  weakness  of  intellect,  far  below  that 
which  would  justify  such  a  proceeding,  coupled  with  other  circum- 
stances, to  shew  that  the  weakness,  such  as  it  was,  had  been 
taken  advantage  of,  will  be  sufficient  to  set  aside  any  important 

deed.     »     *     * 

A2*peal  dismi**ed  with  cost  a. 
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On  Appeal  from  St.  Vincent's. 
w*».         RICHARD   SAYERS  v.  GEORGE  WHITFIELD  (1). 

Aug.  3.  (1  Knapp,  1\  (\  133-150.) 

j     ,  A  covenant  in  a  mortgage  of  property  in  the  West  Indies  to  consign 

Wynford.  *ne  produce  of  the  mortgaged  estate  to  the  mortgagee  will  not  entitle 

r  j33  -I  the  mortgagor  to  charge  more  than  the  mortgagee  would  have  paid  to 

any  other  responsible  consignee. 

[One  of  the  points  discussed  in  this  case  was'  as  to  the  legality 
of  a  covenant  in  one  of  the  mortgages  to  consign  the  produce  of 

[  *is*  ]  the  *mortgaged  property  to  the  mortgagees,  and  of  their  charges 
for  commission  upon  such  consignment. 

In  reference  to  the  point    stated   in   the  head-note,   Lord 

[  J 42  ]  Wynford  said :]  We  find  in  Bunbury  v.  Winter  (2),  the  right  of  a 
mortgagee  to  stipulate,  that  the  produce  of  a  West  Indian  estate 

[  *143  ]  should  be  consigned  to  him,  and  of  charging  commission  *on  the 
sales  of  such  produce,  expressly  established.  Mr.  Ross  has 
endeavoured  to  distinguish  that  case  from  the  present  by  the 
circumstance  of  the  mortgagee  in  that  case  not  being  in  posses- 
sion, and  in  this  case  of  his  being  in  possession.  I  cannot 
consider  that  circumstance  as  establishing  any  rational  distinc- 
tion, because  a  mortgagee  out  of  possession  may  put  himself  in 
just  when  he  pleases;  and  therefore  there  seems  to  me  to  be  no 
reasonable  ground  to  say,  that  there  can  be  a  difference  between 
the  one  case  and  the  other  (3).     *     *     * 

[ 144  ]  If  indeed  a  mortgagee  stipulates  for  charges  more  than  the 

usual  commission,  or  more  than  the  mortgagor  can  prove  he 
could  get  his  produce  equally  well  sold  and  accounted  for ;  and 
that  he  has  given  notice  to  that  effect  to  the  mortgagee  ;  we  do 
not  think  more  should  be  allowed  to  the  mortgagee,  than  the 
mortgagor  would  have  paid  to  any  other  safe  and  respectable 
consignee,  but  considering  the  practice  on  principle  with  this 
check,  which  we  have  thought  it  right  to  say  should  be  imposed 

(1)  Bigga  v.  Hoddinott,  '98,  2  Ch.  Brougham,   L.    C.   maintained   the 
307 ;  67  L.  J.  Ch.  540,  C.  A.  im}>ortanco  of  this  difference,  but  it 

(2)  21  R.  R.  159,  161  (1  J.  &  W.  does  not  appear  that  the  mortgage 
255,  257).  in  that  case  contained  any  express 

(3)  In  Leith  v.  Irvine,  36  R.  R.  at  stipulation  on  the  subject.—  0.  A.  S. 
p.  333  (1  My.  &  K.  at  p.  297)  Lord 
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on  it,  it  cannot  be  either  usurious  in  itself,  or  have  any  tendency       saybbs 

to  usury,  oppression  or  improper  charges.    Against  these  we  hold    Whitfield. 

it  to  be  the  duty  of  courts  of  equity  to  protect  debtors.     We 

know  from  the  inquiries  which  we  have  made,  and  from  the 

authority  of  Lord  Eldon,  that  this  is  the  known  mode  of  dealing 

between  planters  and  merchants.      The  putting  a  stop  to  an 

established  practice  often  produces  a  mischievous  derangement 

of  business.      A  decision   having  that  effect  should  never  be 

made,    unless  the   evil   arising  from   such  a  practice   greatly 

counterbalances  the  good.     This  practice  is  beneficial  to  the 

mortgagee,  inasmuch  as  he  derives  from  it  the  security  of  the 

produce,  and  the  power  of  applying  the  proceeds  in  liquidation 

of  his  debt.     It  is  more ;  it  is  beneficial  to  the  mortgagor,  who, 

when    his    produce  is  consigned  to  his  creditor,  is   certain  of 

getting  its  value. 


By  Petition  from  Antigua. 
In  re  The  JUSTICES  of  the  COURT  of  COMMON  w»- 

PLEAS  at  ANTIGUA.  *%£' 

(1  Knapp,  P.  C.  267—269.)  AyrUS. 

The  power  of  Colonial  Courts  to  prevent  advocates  who  misconduct  Lord 

themselves  from  practising  before  them  cannot  be  disputed.  Wynford. 

[  267  ] 

The  petitioner  in  this  case  had  been  dis-  barred  by  the  Justices 
of  the  Court  of  Common  Pleas  at  Antigua  for  various  acts  of 
professional  and  general  misconduct,  with  which  he  had  been 
charged  by  the  Attorney-General  and  several  other  practising 
advocates  there.  The  advocates  at  Antigua  practise  both  as 
barristers  and  attornies.  They  are  admitted  to  practise  in  both 
characters  by  the  Court  of  Common  Pleas  there,  and  afterwards 
practise  in  all  the  other  Courts  in  the  island  (i).  Previously  to 
the  final  order  for  the  dis-barring  the  petitioner,  the  Court  had, 
at  the  desire  of  the  Colonial  Secretary,  examined  witnesses  upon 
the  charges  which  had  been  made  against  him.     He  petitioned 

(1)  See  the  3rd  Report  of  the  Commissioners  on  the  Administration  of 
Justice  in  the  West  Indies,  p.  26. 
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In  t4  The 
ju8tice8  of 
the  Court 
of  Common 

PLEA8  AT 

Antigua. 


[  ^268  ] 


the  Privy  Council  to  restore  him  to  the  Bar.  The  Judges 
presented  a  memorial  in  answer  to  the  allegations  contained  in 
his  petition,  in  which  they  cited  The  King  v.  Gray's  Inn  (l),  and 
Mitchell's  case  (2),  as  authorities  to  prove  the  right  of  Courts 
to  expel  from  the  Bar  those  of  its  members  who  misconduct 
themselves.  The  case  was  argued  at  great  length  upon  the 
merits. 

Burge  and  Athill  for  the  Justices  also  cited  The  King  v. 
Southerton  (3),  in  answer  to  a  complaint  made  by  the  petitioner 
that  the  Justices  had  proceeded  to  *dis-bar  him  instead  of  striking 
him  off  the  Boll  as  an  attorney,  in  which  case  he  contended  there 
must  have  been  a  regular  prosecutor,  and  The  King  v.  Crosley(4), 
in  answer  to  an  objection  made  by  him  in  the  Court  below,  that 
as  there  had  been  no  prosecutor,  none  of  the  witnesses  who  had 
been  examined  by  the  Justices  could  be  indicted  for  perjury,  and 
therefore  that  the  proceedings  against  him  were  not  valid. 

Lord  Wynford  : 

In  England  the  Courts  of  Justice  are  relieved  from  the  un- 
pleasant duty  of  dis-barring  advocates  in  consequence  of  the 
power  of  calling  to  the  Bar  and  dis-barring  having  been  in  very 
remote  times  delegated  to  the  Inns  of  Court.  In  the  Colonies 
there  are  no  Inns  of  Court,  but  it  is  essential  for  the  due  adminis- 
tration of  justice  that  some  persons  should  have  authority  to 
determine,  who  are  fit  persons  to  practise  as  advocates  and 
attornies  there.  Now  advocates  and  attornies  have  always  been 
admitted  in  the  Colonial  Courts  by  the  Judges,  and  the  Judges 
only.  The  power  of  suspending  from  practice  must,  we  think, 
be  incidental  to  that  of  admitting  to  practise,  as  is  the  case  in 
England  with  regard  to  attornies.  In  Antigua  the  characters  of 
advocates  and  attornies  are  given  to  one  person ;  the  Court  there- 
fore that  confers  both  characters  may  for  just  cause  take  both 
away.  Although  indeed  our  own  Courts  do  not  dis-bar  for  the 
reason  I  have  mentioned,  I  have  no  doubt  they  might  prevent  a 
barrister,  who  had  acted  dishones tly  from  practising  before  them. 


(1)  Cowp.  339. 

(2)  2  Atk.  173. 

(3)  8    R.    R.    428,    433  (6    East, 


126,  143). 

(4)  4  K.  R.  445  (7  T.  R.  315). 
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In  *a  case  (l)  which  came  before  us  a  short  time  ago  from  Bombay, 
none  of  the  members  of  this  Board  doubted  that  the  Supreme 
Court  there  had  authority  to  prevent  English  barristers  to  practise 
before  them.  The  question  was  whether  their  authority  had  been 
properly  exercised.  Whilst  advocates  in  the  Colonies  have  an 
appeal  to  his  Majesty  the  power  to  remove  them  from  practice 
can  never  be  abused. 


In  re  The 

Justices  of 

the  Court 

of  Common 

Pleas  at 

Antigua. 

[  *269  ] 


Lushington  (Dr.),  for  the  petitioner,  disclaimed  all  intention 
of  disputing  the  jurisdiction  of  the  Court  at  Antigua. 

The  report  of  the  Council  to  his  Majesty  was  that  they  saw 
no  reason  to  advise  him  to  interfere  with  the  order  of  the  Court 
below. 


(1)  In  that  case  the  Recorder's 
Court  had  suspended  the  whole  Bar 
t«  >r  six  months  from  practice.  On  the 
hearing  the  Privy  Council  deferred  its 


determination  until  further  evidence 
should  have  been  brought  from 
Bombay,  but  the  case  has  never  been 
brought  forward  again. 
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349] 


Cooper  temp.  Brougham. 

Note. — With  few  exceptions  the  cases  reported  in  these 
reports  are  also  reported  in  the  second  or  third  volumes  of 
Mylne  &  Keen's  reports,  and  it  is  therefore  unnecessary  to 
retain  more  than  a  very  small  proportion  of  the  cases  from 
Cooper  temp.  Brougham  in  the  Revised  Reports. — 0.  A.  S.] 

MALCOLM  v.  O'CALLAGHAN(l). 

(2  Madd.  1349 — 3o4 ;  reversed  Coop.  temp.  Brougham,  73 — 77.) 

Legacies  were  by  will  given  to  the  testator's  two  daughters,  to  be  paid 
to  them  on  their  days  of  marriage,  provided  the  marriage  should  take 
place  with  the  consent  and  approbation  of  his  executors,  and  the  interest 
was  in  the  meantime  to  be  applied  for  their  maintenance  and  education  ; 
and  if  either  of  the  daughters  should  die  before  marriage  with  such 
consent,  her  legacy  was  to  go  to  the  survivor ;  and  if  both  should  die 
without  being  married  with  such  consent,  then  both  legacies  were  to 
sink  into  the  residue. 

By  a  codicil  the  testator,  after  giving  legacies  to  his  two  sons,  and 
confirming  the  legacies  given  by  his  will  to  his  two  daughters,  directed 
that  the  legacies  which  he  had  bequeathed  to  his  two  sons  and  two 
daughters  by  his  will  and  codicil  should  go  and  be  possessed  by  the 
survivor  of  such  of  his  sons  who  should  die  before  the  attainment  of 
twenty-five  years,  and  of  such  of  his  daughters  who  should  die  before 
that  age  or  should  marry  with  the  consent  of  his  executors. 

Held  that  one  of  the  daughters  who  had  attained  twenty-five,  but  had 
previously  married  without  the  consent  of  the  executors,  was  entitled  to 
her  legacy. 

The  following  statement  of  the  will  and  codicil  is  taken  from 
the  report  of  the  case  before  the  Vice-Chancellor,  in  2  Madd.  849.  • 
William  Stopford  [by  his  will,  dated  the  15th  day  of  Nov.  1792, 
amongst  othei*  bequests,  gave  and  bequeathed  unto  his  two 
daughters,  Christian  Stopford]  and  Elizabeth  Stopford,  the  sum 
of  2,000/.  [apiece]  to  be  paid  to  them  on  their  respective  day  or 
days  of  marriage,  provided  such  marriages  should  be  had  with 
the  consent  and  approbation  of  James  O'Callaghan  (the  defen- 


( 1 )  This  case  is  cited  from  the  report 
in  2  Madd.  in  In  re  Thompson  6  Trusts 
(1870)  L.  K.  11  Eq.  146,  and  also  in 
the  leading  text-books  on  Wills,  but 
the  reversal  of  the  decision  by  Lord 


BuouaiiAM,  as  here  reported,  appears 
to  have  escaped  the  attention  of  text- 
book writers  down  to  the  present 
time,  though  it  is  noted  in  Chitty's 
Equity  Index. — O.  A.  8. 
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dant)  and  Henry  Lysaght  (since  deceased)  his  executors  therein- 
after named,  or  the  surVivor  of  them,  his  executors  or  adminis- 
trators ;  and  he  directed  that  they  the  said  James  O'Callaghan, 
and  Henry  Lysaght,  or  the  survivor  of  them,  his  executors  or 
administrators,  should  as  soon  as  conveniently  might  be  after 
his  decease,  invest  the  said  two  sums  of  2,000/.  and  2,000/.  as 
therein  mentioned,  and  apply  the  income  thereof,^  *for  or  towards 
the  maintenance  and  education  of  his  said  two  daughters, 
Christian  Stopford  and  Elizabeth  Stopford,  until  their  respective 
marriage  with  such  consent  as  aforesaid  ;  and  he  also  directed 
that  if  either  of  his  said  two  daughters  should  die]  before  she 
should  be  married  with  such  consent  as  aforesaid,  that  the  part 
or  share  of  her  so  dying,  together  with  the  interest  and  dividends 
thereof,  should  go  to  and  be  paid  unto  the  survivor  of  them,  in 
the  same  manner  and  at  the  same  time  as  he  had  thereinbefore 
directed  the  original  bequests  to  her  to  be  paid  ;  and  in  case  both 
said  daughters  should  die  without  being  married  with  such  con- 
sent as  aforesaid,  then  he  ordered  and  directed  that  the  said  two 
sums  of  2,000/.  and  2,000/.,  and  the  stock,  funds,  or  securities  in 
which  the  same  should  be  laid  out  and  invested,  should  sink  into 
and  become  a  part  of  the  residue  of  his  personal  estate. 

James  O'Callaghan  and  Henry  Lysaght  were  appointed 
executors  of  the  testator's  will. 

The  testator  made  a  codicil  to  his  will,  21st  May,  1798, 
immaterial  to  state.  He  also  made  another  codicil,  9th  July, 
1796,  and  thereby,  amongst  other  things,  gave  to  his  two  sons 
William  and  Philip  severally,  the  sum  of  8,500/.,  after  deducting 
from  each  legacy  such  sum  of  money  as  he  might  have  expended 
in  the  purchase  of  their  commissions  severally ;  such  legacy  to 
be  in  lieu  of  the  provision  made  for  them  by  his  said  will :  And 
he  thereby  confirmed  the  legacies  given  to  his  said  two  daughters 
Christian  and  Elizabeth  Stopford  by  his  will ;  and  directed  that 
the  legacies  which  he  *had  bequeathed  to  the  above  two  sons 
and  two  daughters  by  his  said  will  and  that  codicil,  should  go 
and  be  possessed  by  the  survivor  of  such  of  his  sons  who  should 
die  before  the  attainment  of  twenty-five  years,  and  of  such  of  his 
daughters  who  should  die  before  such  age,  or  marriage  with  the 
consent  of  the  trustees  mentioned  in  his  will  and  codicil. 


Malcolm 

v. 
O'Calla- 

OHAN. 


[  *850  ] 


[  *351  1 
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The  Master,  by  his  report  [in  the  caused ,  stated  that  Christian 
Stopford  (now  Wyatt)  married  without  the  consent  of  the  trustees 
and  executors  ;  but  that  soon  after  the  marriage,  the  trustees  and 
executors  approved  of  the  marriage,  and  became  trustees  of  a 
settlement  made  after  such  marriage.  Mrs.  Wyatt  had  attained 
twenty-five  and  claimed  to  be  absolutely  entitled  to  her  legacy. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  in  support  of  the  claim  of 
Christian  Wyatt  to  the  legacy.     *     *     * 

The  Solicitor-General,  and  Mr.  Mitford,  contra.     *     *     * 

The  Vice-Chancellor  : 

Upon  the  words  of  this  will,  Mrs.  Wyatt  cannot  claim  the  legacy. 
If  there  had  been  no  bequest  over,  the  restriction  would  have  been 
void ;  but  there  being  a  bequest  over,  on  failure  of  the  performance 
of  the  condition  on  which  the  legacy  is  given,  the  condition  must 
be  performed  to  entitle  her  to  claim  the  legacy.  The  intent  is 
clear.  Marriage  with  consent  was  a  condition  precedent,  to  be  per- 
formed before  the  legacy  became  payable.  A  consent  subsequent 
to  the  marriage  does  not  satisfy  the  words  of  the  will. 

The  second  codicil  shews  throughout  the  testator  still  enter- 
tained the  same  idea  he  expressed  in  his  will  *as  to  a  marriage 
with  consent.  He  expressly  confirms  his  will,  and  could  not 
therefore  mean  to  revoke  it.  If  it  were  true  that  the  codicil  gives 
the  legacy  at  twenty-five,  though  there  was  a  previous  marriage 
without  consent,  that  would  pro  tanto  be  a  revocation  of  the  will 
instead  of  a  confirmation.  The  will  and  codicil  must  be  con-? 
strued  together.  In  either  of  two  events  the  legacy  is  to  go  over; 
but  in  one  event  only  can  she  claim  the  legacy ;  if  she  dies  under 
twenty-five  unmarried,  it  goes  over;  if  without  marriage  with 
consent,  it  goes  over ;  if  she  married  with  consent,  she  was  to  be 
entitled.  The  gift  over  in  the  codicil,  if  she  died  before  twenty- 
five,  was  not  tantamount  to  a  gift  to  her  in  all  events,  on 
attaining  twenty-five.  The  intention  of  the  codicil  was  to  keep 
alive  the  condition  on  which  the  legacy  was  given  in  the  will. 

It  is  not  necessary  to  decide  whether  a  second  marriage  with 
consent,  would  be  a  performance  of  the  condition ;  it  is  sufficient 
to  say,  she  is  not  now  entitled,  not  having  performed  the  condition 
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on  which  she  was  to  take  the  legacy.     She  is  entitled  to  the     Malcolm 
interest  of  the  legacy  for  her  life,  but  not  to  the  principal.  o'Calla- 


ghan. 


The  above  decision  was  subsequently  reversed  by  the  Lord 
Chancellor  Lord  Brougham]  in  the  year  1888,  as  reported  in 
Cooper  temp.  Brougham,  at  p.  78,  where  the  judgment  of  the 
Lord  Chancellor  is  given  as  follows :] 

Lord  Chancellor  :  1838, 

The  will  makes  the  share  of  the  legacy  vest  only  in  the  event  Brougham 
of  the  daughter  marrying  with  consent,  and  however  revolting  73  ] 
the  consequence  of  such  a  construction  may  be,  and  how  contrary 
soever  to  what  might  be  supposed  the  testator's  intention ;  yet 
the  words  are  too  strong  to  be  got  over,  supposing  the  will  to 
stand  alone.  Thus,  to  look  a  little  at  those  consequences,  it 
would  follow,  that  however  long  either  daughter  might  live,  she 
never  could  entitle  *herself  to  the  provision,  unless  she  married  [  '74  ] 
with  the  consent.  Again,  however  obediently  to  the  executors 
she  might  act  as  to  marriage,  that  is,  however  implicitly  she 
might  comply  with  the  testator's  desire  to  prevent  her  from  con- 
tracting an  improper  alliance,  as  far  as  was  in  her  power,  still 
she  could  not  receive  the  provision,  unless  she  did  an  act  not  at 
all  within  her  power  ;  for  it  is  plain  that  the  most  implicit  com- 
pliance she  could  give  was  not  to  marry  without  the  consent  of 
the  executors ;  but  the  legacy  is  only  to  vest  if  she  marries  with 
their  consent;  and  though  it  might  be  possible  to  convert  a 
proviso  of  this  description,  if  it  related  to  an  annuity,  into  a 
forfeiture  or  defeazance  on  marrying  without  their  consent,  (from 
regard  to  what,  in  all  probability,  is  always  the  intent  of  such  a 
restriction,)  yet  when  it  relates  to  the  payment  of  a  legacy,  it 
must  be  taken  as  only  fixing  the  period  of  vesting.  Notwith- 
standing these  and  other  consequences  equally  revolting  from 
this  construction  of  the  will,  the  words  are  too  precise  to  allow 
any  escape.  No  time  is  fixed  for  vesting — no  other  event  than 
marriage  with  consent  is  specified — and  the  legacy  is  expressly 
given  over  on  the  decease  of  the  legatee  without  being  married 
with  consent.  We  may  conjecture  and  speculate  upon  the 
probability  that  the  testator  only  intended  to  prevent  a  marriage 
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against  consent.  But  this  is  not  what  he  has  done ;  he  has  in 
clear  and  express  terms  done  something  else.  We  may  even 
suppose  that  he  meant  to  introduce  the  age  of  twenty-five,  as  he 
has  with  respect  to  the  sons ;  *and  the  codicil  seems  to  authorize 
the  conjecture  that  he  erroneously  believed  he  had  done  so.  But 
such  a  supposition  is  quite  gratuitous  and  unauthorized,  and 
adopting  it  would  be  to  fancy  and  not  to  construe.  The  words 
of  the  will  standing  alone  are  not  to  be  got  over. 

But  then  the  violence  which  such  a  construction,  however 
unavoidable,  does  to  all  supposition  of  a  rational  or  even  con- 
sistent intention  in  the  testator,  ought  to  make  us  look  very 
astutely  at  the  codicil,  where  the  same  subject-matter  is  dealt 
with  ;  and  if  we  there  find  another  intention  specified  which  is 
not  repugnant  to  that  in  the  will,  but  supplies  something  there 
omitted,  and  gives  a  more  reasonable  aspect  to  the  whole,  we 
are  at  liberty  to  take  it  altogether  and  modify  the  construction 
accordingly.     Let  us  see  what  the  codicil  provides. 

It  confirms  the  legacy  given  to  the  two  daughters.  Therefore 
we  are  not  at  liberty  to  regard  it  as  revoking,  but  must  construe 
it,  as  far  as  may  be,  with  the  will.  It  then  proceeds  to  give  the 
share  of  the  legacy  over  of  such  of  the  daughters  as  shall  die 
before  twenty-five,  or  marriage  with  consent.  Taken  most 
literally  this  is — that  if  either  of  the  daughters  shall  die  under 
twenty-five,  or  shall  die  before  marriage  with  consent,  her  share 
goes  over.  But  that  is  clearly  inconsistent  with  the  whole  of  the 
provisions  as  to  consent,  for  it  would  occasion  a  forfeiture  on 
decease  under  twenty-five,  though  there  had  been  a  marriage 
with  consent ;  and  among  the  gross  absurdities  flowing  from 
such  a  construction  there  would  be  this,  that  *the  daughter 
might  marry  with  full  approbation,  and  leave  issue,  and  that 
issue  would  be  deprived  of  all  provision  whatever  if  the  daughter 
died  under  twenty-five.  There  is  no  way  of  avoiding  these  con- 
sequences if  the  words  respecting  age  are  allowed  any  meaning 
at  all ;  and  we  clearly  cannot  reject  them  while  they  stand.  If 
what  follows,  "  or  marriage  with  consent/'  be  taken  literally,  the 
conclusion  is  inevitably  both  that  death  after  twenty-five  without 
marriage  by  consent,  and  that  death  under  twenty-five,  though 
with  marriage  by  consent,  makes  the  legacy  go  over.    I  think, 
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therefore,  that  we  must  read  the  clause  thus — "  before  such  age 
and  marriage  with  consent,"  that  is,  the  legacy  to  go  over  if  the 
daughter  dies  under  twenty-five,  unless  she  has  married  with 
consent.  It  is  not  enough  that  she  dies  under  age.  She  must 
also  die  unmarried  with  consent.  In  truth,  it  is  reading  "or," 
"  and."  This  construction,  or  reading,  leaves  the  other  event  of 
living  to  twenty- five  untouched  in  respect  of  the  gift  over  ;  that 
is  to  say,  it  confines  the  gift  over  to  the  single  event  of  death 
under  age  without  marriage  by  consent,  or  if  you  choose  to  call 
it  the  two  events,  of  death  under  age  and  unmarried — and 
death  under  age  and  married  without  consent.  Can  there 
be  any  reasonable  doubt  that  this  was  the  very  thing  the 
testator  intended  in  the  codicil,  and  that  these  were  the  only 
contingencies  he  had  in  his  contemplation  when  he  made 
the  clause  of  survivorship  in  the  codicil?  If  this  be  the 
meaning  of  the  codicil,  then  it  follows  that  in  that  codicil  he 
provided  for  *the  legacy  only  going  over  in  the  event  of  the  death 
under  twenty-five  not  married  with  consent;  and  consequently 
that  it  vested  either  on  marriage  with  consent,  though  under  age ; 
or  on  attaining  the  age,  whether  married  with  consent  or  not. 

But  this  is  not  repugnant  to  the  will,  or  rescissory  of  it.  The 
will  says  "  In  case  the  daughter  dies,  not  married  with  consent, 
the  legacy  goes  over."  The  codicil  adds,  "  unless  she  reaches 
twenty-five,"  or  more  shortly  "  under  twenty-five."  That  the 
confirmation  in  the  codicil  cannot  be  taken  as  a  confirmation  in 
all  respects  whatever,  is  clear ;  at  least  according  to  the  construc- 
tion agreed  to  be  put  on  the  survivorship  clause :  for  the  will 
makes  the  daughters'  legacies  survive  between  them  alone,  and 
the  sons'  between  them  alone:  whereas  the  codicil  makes  the 
legacy  of  each  son  or  daughter  survive  to  the  other  three.  The 
codicil  may  thus  be  taken  as  explanatory  or  supplementary  of  the 
will.  It  is  not  a  bequest  different  from  that  in  the  will ;  but  it 
is  a  provision  adding  to  and  somewhat  varying  that  in  the  will. 
It  seems  even  to  proceed  upon  the  supposition  that  the  provision 
in  the  will  had  been  different  from  what  it  is ;  and  to  mention 
the  age  and  the  marriage  as  if  both  the  one  and  the  other  had 
been  previously  specified,  though  in  point  of  fact,  the  will  had 
referred  to  the  latter  only. 

B.B. — vol.  xxxvm.  8 
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Upon  the  whole,  though  far  from  considering  the  case  as  free 
from  doubt,  I  think  this  construction  the  most  reasonable ;  and 
that  it  is  arrived  at  without  doing  violence  to  the  words  of  the 
whole  instrument  taken  together. 


1833. 
Aug.  3. 

Lord 

Brougham, 

L.C. 

[115] 


GLASSINGTON   v.  THWAITES(l). 

(Coop.  temp.  Brougham,  115 — 122.) 

A  deed  of  partnership  (in  the  Morning  Herald  newspaper)  contained  a 
clause  that  no  proprietor  should  dispose  of  his  share  without  first  offering 
the  same  for  sale,  by  notice  in  writing  under  his  hand,  to  the  other  pro- 
prietors at  a  certain  monthly  meeting.  It  had  been  usual  to  enter  at 
such  meeting  a  notice  of  this  offer  in  a  book  open  to  the  inspection  of  all 
the  proprietors  both  present  and  absent,  but  not  to  serve  any  notice  per- 
sonally :  Held,  whether  regard  were  had  to  the  words  of-  the  deed,  or  to 
the  mode  of  acting,  that  such  entry  was  a  sufficient  notice. 

Lord  Chancellor  : 

The  matter  upon  which  the  decision  must  turn  in  this  case 
resolves  itself  into  two  questions.  First,  whether  or  not  the  true 
intent  of  the  provisions  in  the  partnership  deed  of  1816,  is  such 
as  to  render  the  transfer  of  shares  valid,  upon  such  notice  as  was 
given  by  the  parties  conveying  to  H.  Thwaites  the  younger. 
Secondly,  whether  or  not,  admitting  these  provisions  not  to  have 
been  complied  with,  the  plaintiff  and  other  parties  had  adopted 
a  course  of  proceeding,  in  respect  of  transfers,  which  authorized 
such  a  departure  from  the  provisions.  And  the  second  question 
plainly  does  not  arise  unless  the  first  be  determined  against  the 
defendant.  But  a  third  question  may  also  arise  upon  matter  of 
detail,  not  provided  for  in  the  deed,  and  supplied  by  the  course 
of  acting,  though  not  involving  any  departure  from  the  pro- 
visions. The  deed  provides  that  weekly  meetings  shall  be  holden 
on  every  Wednesday,  for  the  general  conduct  of  the  concern — a 
daily  paper  :  and  it  is  laid  down,  as  a  general  rule,  that  all  ques- 
tions shall  be  decided  by  the  majority  in  value  of  the  shares,  the 
proprietors  of  which  are  present  at  any  meeting,  except  questions 


(1)  Other  proceedings  between  the 
same  litigants  have  already  been 
reported  from  1  Sim.  &  St.  124;  see 
24  R.  R.  153.    The  question  of  prac- 


tice arising  in  the  present  suit,  and 
reported  in  2  Buss.  458,  does  not 
appear  to  require  further  notice. — 
O.  A.  S. 
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touching  the  payment  or  disposition  of  the  partnership  monies 
and  other  property;  these  requiring  a  consent  of  two- thirds  of 
the  whole  proprietors,  present  and  absent :  and  all  the  ordinary 
affairs  of  the  *  concern  are  to  be  transacted  at  the  weekly  meetings 
indiscriminately.  But  one  kind  of  business  is  specially  reserved 
for  the  last  meeting  in  each  month,  namely,  the  offer  of  shares 
by  proprietors  willing  to  dispose  of  them ;  for  a  preemption  is 
given  to  the  body  of  the  proprietors  at  large ;  and  if  the  offer  is 
refused  by  a  majority  in  value,  then  any  one  proprietor  may 
become  the  purchaser ;  and  if  more  than  one  (though  less  than 
the  majority  in  value)  are  willing  to  purchase,  the  share  or  shares 
to  be  disposed  of  must  be  divided  equally  among  them. 

This  I  take  to  be  the  plain  meaning  of  the  provision  touching 
the  transfer  of  shares  and  right  of  preemption  ;  and  we  are  now 
to  see  in  what  manner  this  provision  is  made  effectual,  by  means 
of  the  notice  prescribed  for  the  offer,  and  the  times  fixed  for  the 
acceptance.  The  proprietors,  it  is  stipulated,  shall  not  sell  or 
assign  their  shares,  nor  any  part  of  the  same,  without  first  offering 
the  same  for  sale,  by  notice  in  writing,  under  his  or  their  hand 
or  hands,  to  the  other  proprietors,  at  their  monthly  meeting  on 
the  last  Wednesday  in  the  month,  at  the  sum  or  price  ascertained, 
as  thereinafter  mentioned.  And  if  a  majority  in  value  of  the 
said  other  proprietors,  or  some  one  proprietor,  after  the  refusal 
of  the  majority  in  value,  shall  not  accept  such  offer  within  one 
month  after  such  offer  being  made,  or  do  not  within  one  month 
after  such  acceptance  pay  the  price,  then  the  proprietor  desirous 
of  selling  may  sell  to  any  other  person,  such  person  becoming 
subject  to  all  the  covenants  and  clauses  of  the  deed.  Thus  the 
majority  *in  value  are  to  have  the  first  offer ;  and  it  is  not  quite 
clear  whether  a  month's  time  is  given  the  majority  to  accept  or 
refuse,  and  if  they  refuse,  a  month  after  the  refusal  allowed  to 
any  individual  proprietor  or  proprietors  to  accept ;  or  whether 
the  majority  and  the  individual  must  both  elect  within  the  month. 
But  nothing  turns  upon  that  in  the  present  case ;  nor  does  any 
question  arise  upon  the  majority  not  having  refused,  for  they 
must  be  taken  to  have  done  so,  if  the  offer  was  regularly  made ; 
nor  does  any  question  arise  upon  the  shares  sold  not  having  been 
equally  divided  among  two  or  more  individual  proprietors ;  for 
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it  must  be  taken  here  that  no  such  number  had  been  minded  to 
purchase,  if  the  offer  was  regularly  made.  Upon  that  every  thing 
depends,  and  to  that  we  must  now  advert. 

The  offer  to  the  parties  having  preemption  (namely,  the 
majority  in  value,  and  on  their  refusal  the  individual  proprietors,) 
is  secured,  and  all  surprise  upon  them  is  precluded,  by  requiring 
that  the  offer  shall  be  made  to  the  proprietors  at  stated  times, 
viz.,  the  last  meeting  in  each  month  only ;  and  that  it  shall  be 
made  by  notice  in  writing,  under  the  vendor's  hand,  and  that  a 
month  shall  elapse  before  any  sale  can  be  made  to  a  stranger. 
It  is  not  particularly  stated  in  what  manner  the  notice  shall  be 
given ;  and  from  hence  an  argument  is  raised  that  the  ordinary 
kind  of  notice,  by  personal  service  upon  each  proprietor,  is  to  be 
intended.  But  this  is  wholly  inconsistent  with  the  provision  that 
the  notice  in  writing,  or,  which  is  the  same  thing,  the  offer  *by 
notice  in  writing,  that  is,  the  offer  in  writing,  shall  be  made  to 
the  proprietors,  at  their  monthly  meeting,  on  the  last  Wednesday 
in  the  month.  If  a  statute  or  a  contract  requires  a  party  to  give 
notice  in  writing  to  other  parties,  without  more,  aB  a  condition 
precedent  to  his  validly  doing  any  act,  he  must  give  each  of  these 
parties  written  notice  ;  he  must  fix  each  with  the  receipt  of  such 
notice,  or  with  wilfully  refusing  to  receive  it  when  it  was  sought 
to  be  given  him.  But  it  is  otherwise  where  the  notice  is  required 
to  be  given  to  those  parties  at  a  certain  time  and  place,  for  then 
a  mode  of  serving  them  is  pointed  out,  and  must  be  pursued. 
Moreover,  it  cannot  be  here  said  that  only  such  as  happen  to  be 
present  at  the  monthly  meeting  were  to  have  the  offer,  inasmuch 
as  the  acceptance  of  the  majority  in  value  of  the  proprietors, 
other  than  the  vendor,  is  contemplated ;  and  yet  the  offer  is  to- 
be  made  at  the  monthly  meeting.  How  can  these  things  be 
reconciled  ?  I  think  very  plainly,  by  such  a  course  as  has  been 
followed ;  and  I  can  hardly  see  any  other  mode  of  reconcilement,, 
except  by  some  such  course, — I  mean  the  entering  of  a  notice  of 
the  offer,  at  the  monthly  meeting,  in  a  book  open  to  the  inspec- 
tion of  all  proprietors.  For  this  is  making  the  offer  of  sale ;  it 
is  making  it  by  notice  in  writing ;  it  is  making  it  to  the  pro- 
prietors at  their  monthly  meeting ;  and  it  is  making  it  to  all  the 
proprietors,  inasmuch  as  those  absent  at  the  meeting  have  a. 
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month  in  which  to  inspect  the  book,  and  observe  the  notice,     glabsiuq- 

TON 

before  the  sale  can  be  made  to  a  stranger.     It  is  very  much  to  „. 

be  supposed  that  a  personal  service  of  *notice  was  not  contem-  T^fjTT* 
plated,  or  rather  that  it  was  intended  to  dispense  with  it.  The 
absence  of  a  single  proprietor  on  the  business  of  the  concern,  or 
on  his  private  affairs — nay,  his  wilfully  keeping  out  of  the  way 
— might  have  prevented  all  transfer  of  shares,  not  merely  to 
strangers,  but  to  one  or  more  individuals,  less  than  the  majority 
in  value,  had  such  personal  service  been  required.  This  is  pre- 
cluded by  requiring  the  offer  to  be  notified  at  a  meeting ;  while 
the  provision  that  this  must  be  one  particular  meeting,  and  in 
writing,  guards  the  body  and  the  individuals  against  all  surprise. 
Every  one  knows  that  on  the  last  meeting  of  each  month  such 
notice  may  be  given,  and  he  may  attend  ;  or,  if  he  has  not  been 
present,  he  knows  that  notice  may  have  been  given,  and  he  may 
inquire.  Again,  it  is  true  that  a  written  notice  to  each  person 
present,  and  not  entered  in  a  book,  would  comply  with  the  words, 
if  by  "other  proprietors"  we  were  here  to  intend  only  those 
present.  But  as  those  words,  coupled  with  the  provision  respect- 
ing the  majority  in  value,  must  be  taken  to  mean  all  the  other 
proprietors,  it  is  difficult  to  see  how  they  can  have  the  notice 
given  at  the  meeting,  unless  by  entering  in  a  book  open  to  all  a 
notice  at  the  meeting. 

If  this  construction  be  the  sound  one,  there  is  no  occasion  to 
examine  in  what  way  the  parties  have  acted  under  the  deed, 
with  a  view  to  ascertain  whether  or  not  they  have  agreed  to  a 
departure  from  its  provisions,  because  the  course  pursued  is  no 
deviation.  But  their  mode  of  acting  may  be  of  importance,  in 
so  far  as,  the  deed  being  silent  upon  *the  particular  mode  of  [  *120  ] 
giving  the  notice,  we  may  supply  this  defect  by  resorting  to  the 
implied  agreement  of  the  parties,  as  to  the  way  in  which  the 
provisions  of  the  deed  should  be  carried  into  effect,  not  departed 
from. 

Now  the  evidence  is  clear  and  uncontradicted,  that  the  minute 
book,  or,  as  the  plaintiff  intitles  it  in  his  own  hand- writing,  the 
"minute  book  of  proceedings  of  proprietors,"  was  treated  by  the 
proprietors  as  an  authentic  record;  that  all  had  access  to  it; 
and  that  all  had  a  right  to  enter  minutes  in  it.     The  plaintiff 
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availed  himself  of  this  right,  and  entered  protests  and  made  other 
entries.  It  is  sworn  that  the  plaintiff  had  access  to  the  books 
generally,  and  to  the  room  where  they  were  kept,  and  took  them 
into  the  room  before  the  meetings,  though  he  did  not  remain 
there  himself,  at  least  after  the  differences  commenced  between 
him  and  his  partners.  It  is  true  that  on  the  29th  September, 
1819,  an  order  is  made  at  a  meeting  that  H.  Thwaites,  jun. 
shall  keep  the  minute  book  locked  up,  from  whence  it  is  inferred 
that  Mr.  Glassington  after  that  time  had  not  free  access  to  it. 
But  in  the  proceedings  of  the  same  meeting  it  is  expressly  pro- 
vided that  the  books  shall  be  accessible  to  all  the  proprietors  who 
require  to  see  them ;  and  there  is  no  evidence  whatever,  indeed 
it  seems  not  even  to  be  suggested,  that  he  or  any  one  else  was 
ever  refused  access.  When  we  find  so  many  instances  of  offers 
of  sale  notified  by  entry  under  the  hand  of  the  proprietors  desirous 
of  selling,  in  the  minute  book,  under  the  head  of  the  monthly 
meeting,  and  in  a  book  thus  open  to  all  *the  proprietors,  and  in 
which  the  plaintiff  as  well  as  others  made  entries  from  time  to 
time  ;  it  is  impossible  to  doubt  that  they  all,  and  Mr.  G.  among 
the  rest,  were  cognisant  of  and  consenting  to  the  mode  adopted 
of  giving  notice  ;  and  when  it  is  not  denied,  nay,  it  is  alleged  by 
the  plaintiff  himself,  that  in  most  of  those  instances  no  other 
notice  was  given  except  by  such  entry,  the  inference  is  irresistible, 
that  the  construction  put  by  general  consent  upon  the  provisions 
of  the  deed  was,  that  notice  in  the  book  should  be  sufficient. 

But  Mr.  Glassington's  admissions  are  yet  more  distinct  and 
binding  upon  him.  He  swears  two  affidavits  in  which  Mr. 
Thwaites,  jun.  swears  4with  him ;  represents  himself  as  having 
become  a  shareholder,  and  executes  a  deed  reciting  his  (Mr.  T. 
junior's)  purchase  of  Bhares ;  nay,  in  one  of  the  affidavits,  shares 
are  stated  to  have  been  duly  assigned  to  him  by  Mr.  Thwaites, 
senior,  and  in  another  the  transfer  is  stated  to  have  been  made 
after  due  notice  given.  Whatever  notice  that  was,  Mr.  G.  thus 
admits  it  to  have  been  a  valid  notice  within  the  provisions  of  the 
partnership  deed.  Whatever  mode  of  assignment  was  adopted, 
he  admits  it  to  be  good  according  to  those  provisions.  But  he 
must  of  necessity  have  known  that  the  only  notice,  on  which 
those  transfers  had  been  made,  was  by  entry  in  the  minute  book, 
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for  he  knew  that  he  himself,  being  a  proprietor,  had  received  none 
other,  which  he  must  have  done  had  previous  service  on  each 
individual  been  the  method  pursued.  After  this  he  never  can 
be  *heard  to  say  that  notification  of  the  offer  in  the  minute  book 
is  insufficient ;  and  he  is  thus  concluded  as  regards  transfers 
subsequent  to  the  date  of  those  affidavits  and  those  deeds.  As 
regards  the  transfers  before,  there  cannot  be  a  question;  he 
cannot  of  course  be  heard  to  aver  against  his  oath,  his  hand,  and 
his  seal.  But  as  regards  all  other  transfers  made  in  the  same 
way,  the  inference  excluding  his  objection  to  them  is  nearly  as 
strong,  for  he  thus  adopts  a  course  of  dealing,  a  construction 
practically  given  by  the  partners  to  the  proviso  of  their  deed. 
He  sanctions  a  mode  of  acting  under  the  deed,  and  whether  it 
be  a  departure  from  the  provisions,  as  he  now  contends,  or,  as 
I  am  of  opinion  it  must  be  considered,  a  method  of  proceeding 
conformable  to  its  true  intent,  and  only  filling  up  in  detail  what 
the  deed  had  not  particularized — in  either  case,  he  has  admitted 
and  approved  the  course  pursued  in  all  the  sales  which  he  now 
questions,  namely,  offer  by  notification  in  the  book  at  a  monthly 
meeting. 
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Ex  pakte  ROBINSON,  Re  HOUGHTON  and  WATTS. 

(Coop.  temp.  Brougham,  162—174 ;  S.  C.  3  Dea.  &  Ch.  376 ;  1  Mont.  &  Ayr. 
18;  reversing  S.  C.  nom.  Ex  parte  Ellis,  2  Dea.  &  Ch.  555 ;  Mont.  &  Bl. 
249 ;  2  L.  J.  (N.  S.)  Bank.  95.) 

An  acceptance  given  by  a  solvent  partner,  after  an  act  of  bankruptcy 
committed  by  his  co-partner,  to  a  creditor  of  the  firm  having  notice  of  that 
act  of  bankruptcy,  is  proveable  by  a  holder  without  such  notice,  under  a 
commission  of  bankrupt  subsequently  issued  against  both  partners. 

Distinction  to  be  found  in  some  of  the  cases  on  the  subject  of  acts  done 
subsequently  to  the  bankruptcy  of  one  partner,  between  those  which  pass 
property,  and  those  which  render  the  firm  liable. 

This  was  an  appeal  from  the  Court  of  Review  upon  a  special 
ease ; — the  facts  are  set  forth  in  the  judgment. 


1638. 
Aug.  IB. 

Lord 

Brougham, 

L.C. 

[162] 


Sir  E.  Sugden  and  Mr.  Richards,  for  the  appellants. 
Mr.  Swanston  and  Mr.  Montagu,  for  the  respondents. 
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Ex  parte        LORD  CHANCELLOR  : 
Robinson. 

The  question  raised  in  this  case  is  one  of  great  importance, 

and  upon  which  conflicting  dicta,  rather   than   decisions,  are 

to  be  found  in  the  books.     It  is,  whether  or  not  a  solvent 

partner  in  a  firm,  one  member  of  which  has  committed  an  act 

of  bankruptcy,  can  make  the  firm  liable  by  his  acceptance  for  a 

partnership  debt ;  the  acceptance  having  come  by  indorsement 

into  the  hands  of  a  bond  fide  holder  for  value,  without  notice 

of  the  act  of  bankruptcy  ? 

The  firm  of  Houghton  and  Watts  were  liable  to  Davis ;  and, 
after  Houghton  had  become  bankrupt,  Watts,  cognisant  of  his 
bankruptcy,  gave  Davis  the  acceptance  of  the  firm,-  which 
he  indorsed  to  Robinson.  Davis  knew  that  Houghton  had 
absconded,  and  had  committed  an  act  of  bankruptcy;  but 
Robinson  was  ignorant  of  these  circumstances.  Watts  after- 
wards became  bankrupt ;  and  a  joint  commission  issued,  under 
which  Robinson  sought  to  prove  against  the  joint  estate.  The 
Commissioner  before  whom  this  point  was  raised  allowed  the 
proof.  The  Court  of  Review  ordered  it  to  be  expunged,  and 
[•163]  the  *question  comes  here  on  a  special  case,  stating  the  facts 
of  which  I  have  given  the  substance. 

It  must  be  admitted,  that  the  consequences  would  be  most 
unfortunate  were  it  settled  to  be  the  law  that  a  bond  fide  holder 
of  a  bill,  accepted  by  a  firm,  could  not  prove  upon  it,  if  it  turned 
out  to  have  been  accepted  after  a  secret  act  of  bankruptcy  had 
been  committed  by  one  of  the  partners.  The  extent  to  which 
this  proposition  would  go,  and  its  mischievous  tendency,  need 
not  be  pointed  out. 

The  ground  of  the  decision  below  appears  to  have  been  this. 
The  bankruptcy  dissolves  the  partnership,  and  lets  in  the 
assignees  as  tenants  in  common  with  the  solvent  partner,  by 
relation  back  from  the  assignment  under  the  commission  to  the 
act  of  bankruptcy ;  from  whence  it  is  inferred  that  nothing 
done  by  the  solvent  partner,  without  the  concurrence  of  the 
assignees,  can  bind  the  joint  property.  In  the  very  short  note 
of  the  reasons  given  by  the  learned  Judges  below  (l),  that  is  the 

(1)  Reported  2  Dea.  &  Ch.  555;  Mont.  &  BL  249. 
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ground  oi  the  judgment.  But  from  thence  another  inference  Ex  parte 
must  be  made  before  the  present  case  can  be  decided  as  their 
Honours  the  Judges  of  the  Court  of  Review  have  determined ; 
namely,  that  because,  in  consequence  of  the  tenancy  in  common, 
the  solvent  partner  cannot  bind  the  property  of  the  firm,  there- 
fore he  cannot  render  the  firm  liable,  by  his  contracts  with 
parties  ignorant  of  the  dissolution  and  bankruptcy,  even 
although  those  contracts  relate  to  prior  liabilities  of  the  firm. 

That  bankruptcy  dissolves  the  partnership  *when  a  com-  [  *16*  ] 
mission  issues,  and  there  is  an  adjudication  and  assignment, 
and  that  the  cesser  of  the  partnership  connection  takes  place 
from  the  act  of  bankruptcy,  by  relation,  is  unquestionable  as  a 
general  position.  But  that  it  has  every  effect  of  a  dissolution, — 
that  it  determines  the  partnership  relation,  to  all  intents  and 
purposes,  and  makes  it  as  if  no  such  connection  had  ever 
subsisted,  is  not  true.  The  dissolution  being  unknown  to  the 
world,  all  men  are  safe  in  contracting  with  the  firm  as  if  the 
partnership  still  existed.  No  one  can  doubt  that  if  two  parties 
secretly  agree  to  dissolve  on  the  1st  of  .January,  and  enter  into 
a  regular  instrument  of  dissolution,  and  yet  go  on  trading 
together  as  before,  either  may  validly  bind  both  on  the  1st  of 
February,  by  accepting  a  bill  in  the  partnership  name,  and 
paying  it  away  to  a  party  ignorant  of  the  dissolution.  Does  the 
circumstance  of  the  dissolution  having  been  effected  by  bank- 
ruptcy make  any  difference  in  the  position  of  the  bond  fide  and 
ignorant  holder  ?  The  case  as  decided  below  can  only  rest  upon 
the  supposition  that  this  does  make  a  difference,  by  letting  in 
the  assignees  as  tenants  in  common  with  the  solvent  partner. 
But  suppose  them  tenants  in  common  as  regards  the  property, 
it  does  not  follow  that  their  being  let  in  prevents  the  solvent 
partner  from  binding  the  firm,  by  contracting  a  new  liability 
for  an  existing  debt  of  the  firm.  Suppose  there  had  been  no 
partnership  at  all,  that  the  bankrupt  had  been  a  sole  trader, 
had  accepted  the  bill  himself,  and  had  paid  it  to  one  ignorant 
of  his  having  committed  *an  act  of  bankruptcy,  it  is  clear  that  [  *i65 1 
this  holder  could  prove.  The  bankrupt  could  not  indeed  have 
validly  transferred  property  after  his  act  of  bankruptcy,  unless 
within  the  statutory  exceptions ;  nor  could  he  have  indorsed  the 
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Ex  parte  acceptance  of  another  person,  so  as  to  give  his  indorsee  an 
action  against  the  acceptor;  but  he  could  bind  himself,  the 
indorser,  by  that  indorsement,  in  case  the  bill  were  dishonoured ; 
and  his  acceptance  would  certainly  bind  him  in  the  hands  of 
an  innocent  holder,  and  entitle  such  holder  to  prove  under  his 
commission.  It  can  make  no  difference,  that  the  acceptance 
is  by  the  solvent  partner  of  a  firm,  and  not  by  the  bankrupt 
himself,  a  sole  trader.  The  acceptance  binds  in  both  cases 
until  the  bankruptcy  is  known,  and  may  be  proved  upon.  The 
indorsement  by  Davis  to  Bobinson  in  this  case  puts  him  in  the 
position  which  I  have  been  assuming  the  party  receiving  the 
bill  to  stand  in,  namely,  that  of  an  innocent  holder.  If  it  be 
clear,  which  indeed  cannot  for  a  moment  be  doubted,  that  on  a 
secret  dissolution,  without  bankruptcy,  an  innocent  holder  of 
the  partnership  acceptance  given  by  one  partner,  could  sue  both, 
ought  the  bankruptcy,  which  takes  one  partner  out  of  the  firm, 
to  place  that  innocent  holder  in  a  worse  situation,  or  ought  it 
to  place  the  assignees  of  the  partner  going  out  in  a  better 
situation  than  he  could  himself  have  been  in  ?  It  might  rather 
be  contended  the  other  way  ;  at  least  that  there  is  a  reason  the 
more  in  favour  of  the  holder,  where  the  secret  act  does  not 
complete  the  dissolution,  than  where  the  dissolution  is  complete 

[  *166  ]  before  the  *acceptance  was  given.  For  in  truth  the  act  of 
bankruptcy  is  only  an  inchoate  dissolution,  to  be  perfected  by 
the  assignment  under  the  commission  ;  and  it  would  be  difficult 
to  shew  why  the  party  who  takes  an  acceptance  of  the  firm 
during  the  interval  between  the  inception  and  the  completion 
of  the  severance,  and  at  a  time  when  events  might  prevent 
that  completion  altogether,  should  be  in  a  worse  position  than 
if  he  had  taken  it  after  that  severance  was  complete,  and  the 
partnership  wholly  determined. 

If  we  look  to  the  cases,  we  shall  find  that,  while  there  are 
none  in  this  Court  directly  against  the  view  which  I  take  of 
the  question,  while  at  law  there  is  no  case  either  directly  or 
indirectly  against  it,  and  while  there  is  a  current  of  authority 
plainly  in  its  favour,  yet  there  are  one  or  two  cases,  which 
proceed  upon  principles  not  easily  reconcileable  with  others  of 
high  authority  and  recent  date.     The  only  case  in  Banc  that  I 
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know  of,  which  seems  to  differ  from  Harvey  v.  Crickett  (l),  is  Kx  parte 
that  of  Thomason  v.  Frere  (2),  where,  there  being  three  partners, 
it  was  held  that  an  indorsement  by  two,  after  acts  of  bankruptcy 
committed  by  them,  could  not  transfer  the  partnership  interest 
in  an  acceptance,  a  separate  commission  having  afterwards  issued 
against  them,  and  the  third,  the  solvent  partner,  being  abroad 
and  ignorant  of  the  whole  transaction.  It  must,  however,  be 
observed,  that  there  being  in  this  case  much  besides,  the  Court 
only  granted  a  rule  for  a  new  trial,  thinking  that  the  facts  were 
not  well  ascertained,  and  *that  some  of  the  matters  of  law,  which  [  *167  j 
the  case  involved,  required  more  deliberate  consideration.  It 
does  not  appear  ever  to  have  been  afterwards  brought  under  the 
notice  of  the  Court,  although  the  reported  case  has  been  again 
and  again  referred  to,  and  particularly  was  urged  on  the  Court 
as  an  authority,  in  Lacy  v.  Woolcott  (3),  without  effect,  inasmuch 
as  it  did  not  bear  directly  upon  the  point  then  before  the  Court. 
Then  the  decisions  of  this  Court,  in  Dutton  v.  Morrison  (4),  and  Re 
Watte  (5),  are  relied  upon  as  evincing  a  disposition  to  question  the 
principles  of  the  later  cases  at  law,  and  as  authorizing  a  different 
distribution  of  the  partnership  estate  from  that  to  which  those 
eases  would  lead.  But  it  must  be  observed,  that  Sir  W.  Grant, 
in  Brickwood  v.  Miller  (6),  seems  to  have  thought  the  principle 
carried  too  far  in  Dutton  v.  Morrison,  as  appears  particularly 
from  his  observations  in  pages  281,  282  (7) ;  and  at  any  rate  all 
the  cases,  as  well  here  as  at  Nisi  Prius  and  in  Banc,  are 
reconciled,  if  not  with  each  other,  certainly  with  the  opinion 
which  I  have  formed  upon  the  present  question,  by  the  distinc- 
tion which  may,  if  necessary,  be  taken,  between  acts  binding  the 
firm  by  way  of  contract, — making  the  firm  liable,  (as  acceptances 
do  immediately  and  in  the  first  instance,  and  indorsements  do 
after  dishonour  of  the  bill,)  and  acts  which  assume  to  pass  the 
property,  as  delivery  of  goods,  or  indorsement  of  bills,  which 
transferring  the  chose  in  action,  passes  the  interest  in  these 
documents.  For  it  is  perfectly  consistent  with  *the  proposition,  [  *168  ] 
that  the  solvent  partner  cannot  validly  transfer  the  partnership 

(1)  17  R.  B.  338  (5  M.  &  S.  336).  (5)  1  Jac.  &  W.  605. 

(2)  10  B.  B.  341  (10  East,  418).  (6)  17  B.  B.  87  (3  Mer.  279). 

(3)  2  Dowl.  &  By.  458.  (7)  17  B.  B.  at  pp.  88,  89. 

(4)  11  B.  B.  56  (17  Ves.  193). 
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Ex  parte  property  after  the  bankruptcy — to  maintain  that  he  may  validly 
bind  or  make  the  firm  liable  by  his  acceptance  given  to  a  party 
ignorant  of  the  bankruptcy.  So  it  is  no  impeachment  of  the 
proposition,  that  by  indorsing  a  bill  payable  to  the  firm,  the 
solvent  partner  cannot  pass  that  bill, — to  hold  that  by  the  indorse- 
ment he  can  make  the  firm  liable.  This  distinction  plainly 
reconciles  Thomason  v.  Frere  with  the  judgment  I  am  now 
giving,  and  it  also  reconciles  it  with  Lacy  v.  Woolcott.  For  in 
Thomason  v.  Frere  the  bankrupts  were  the  indorsers ;  and  the 
bill,  though  drawn  indeed  by  them,  yet  was  an  acceptance  of  a 
debtor  to  the  firm ;  and  the  question  was,  whether  this  indorse- 
ment could  operate,  the  assignment  relating  backwards  and 
having  vested  the  joint  property  in  the  assignees  at  the  date  of 
the  act  of  bankruptcy.  It  was  a  question,  not  as  to  the  liability 
of  the  firm,  on  the  indorsement  of  the  two  partners,  but  as  to 
the  right  of  the  holder  of  the  bill,  which  it  was  contended  was 
passed  by  that  indorsement, — a  right,  not  against  the  firm,  but  a 
right  to  the  bill  pretended  to  be  passed  by  that  indorsement.  Now 
it  is  in  nowise  inconsistent  with  this  position,  or  with  the  reason 
on  which  it  rests,  to  hold  that  the  bankrupts,  and  still  more 
the  solvent  partners,  might  bind  themselves  and  the  firm  to  an 
innocent  holder,  either  by  passing  their  own  acceptance,  or 
indorsing  another  person's  in  favour  of  that  holder. 

[  *169  ]  Then  let  us  consider  the  cases  which  bear  *most  immediately 

upon  the  point  in  question,  and  which  have  never  been  shaken. 
In  Fox  v.  Hanhury  (l),  Lord  Mansfield  held  not  only  that  if 
partners  dissolve  the  partnership,  they  who  deal  with  either, 
without  notice  of  such  dissolution,  have  a  right  against  both  (of 
which  there  could  be  no  doubt)  ;  but  further,  that  after  a  dis- 
solution by  bankruptcy,  the  partner  out  of  possession  of  the 
partnership  effects  has  the  same  lien  on  any  new  goods  brought  in 
which  he  had  upon  the  old ;  and  he  held,  and  the  Court  decided, 
after  full  consideration,  that  the  bond  fide  vendee  of  partnership 
property  sold  by  the  solvent  partner  after  an  act  of  bankruptcy 
committed  by  another  partner,  can  hold  that  property  against 
the  assignees  under  a  joint  commission  issued  against  both.  To 
maintain  the  doctrine  upon  which  my  opinion  in  the  present 

(1)  2  Cowp.  445. 
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case  is  founded,  there  is  no  occasion  to  go  so  far  as  this ;  because      Ex  parte 

Robinson 

the  question  here  only  relates  to  the  liability  of  the  partnership  from 
the  contract  of  the  solvent  partner,  and  not  to  the  title  given  by  him 
in  the  partnership  property.    But  that  the  decision  of  the  present 
case  is  involved  in  that  determination,  as  the  lesser  is  involved  in 
the  greater,  and  that  the  judgment  under  review  cannot  stand 
along  with  it,  admits  of  no  doubt.     But  the  later  case  of  Lacy  v. 
Woolcott  appears  to  have  been  before  4;he  Court  below,  and  was 
cited  before  the  learned  Judges  there  when  the  case  first  came  on, 
but  respecting  which  I  find  no  mention  either  in  the  judgment  or 
in  the  report,  except  a  statement  by  the  counsel  endeavouring  *to       [  *170  ] 
distinguish  that  case  from  the  case  at  Bar,  and  which  case  appears 
to  have  been  treated  as  if  it  were  of  no  authority,  though  it  was 
a  case  most  deliberately  and  solemnly  adjudged  and  decided  by 
the  Court  of  King's  Bench,  who  had  not  the  least  hesitation  upon 
it.     The  late  case  of  Lacy  v.  Woolcott  is  in  truth  a  decision  upon 
the  very  question  in  the  present  case  ;  the  only  difference  being, 
that  there  the  bankrupt,  and  here  the  solvent  partner,  gave  the 
acceptance ;  and  that  there  it  was  given  for  a  debt  of  the  bank- 
rupt, wholly  unconnected  with  the  partnership  dealings,  and  here 
it  was  given  for  a  partnership  debt, — differences  which,  as  far  as 
they  go,  must  clearly -render  that  a  stronger  case  than  this, 
against  the  title  of  the  holder.    It  is  observable  that  the  Court, 
in  Lacy  v.  Woolcott,  had  the  matter  before  it  upon  a  special  case ; 
the  point  having  been  raised  at  the  trial,  and  the  matter  put  into 
this  shape  for  the  sake  of  a  more  solemn  determination ;  that  the 
Coubt  had  no  doubt  or  hesitation  upon  the  subject,  stopping  the 
counsel  who  were  to  have  argued  on  one  side  ;  that  Thomason  v. 
Frere   was  cited  as  well  as  Ramsbottom  v.  Lewis  (l),  and  the 
answer  given  by  the  Court  so  lately  in  that  case  proceeded 
exactly  upon  the  distinction  which  I  have  taken;  finally,  that 
this  decision  has  never  been  questioned,  but,  as  I  understand, 
has  been  acted  upon  at  Nisi  Prius ;  and  certainly  it  is  referred  to 
as  a  recognized  authority  in  a  later  case  in  the  Court  of  Common 
Pleas :  Craven  v.  Edmondson  (2) .    So  the  distinction  reconciles  *the       [  *m  ) 
Nisi  Prius  cases  of  Ramsbottom  v.  Lewis  and  Abel  v.  Sutton  (3) ; 

(1)  1  Camp.  278.  (3)  6  E.  E.  818  (3  Esp.  108). 

(2)  31  B.  B.  529  (6  Bing.  737). 
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Ex  parte      for  in  each  of  these  the  question  was  touching  the  effect  of  the 
Robinson.         ,        .  .  ,    .  m  ° 

solvent  partner's  act,  in  transferring  the  partnership  property, 

that  is,  the  interest  of  the  firm  in  bills  of  exchange  after  the 
bankruptcy  of  one  partner.     Next  to  Lacy  v.  Woolcott,  Harvey  v. 
Crickett(i)  is  the  most  important  case  in  every  respect  upon 
this  question;   for  although  the  point  which  arises  here  was 
not  expressly  decided  there,  the  principle  of  that  case  plainly 
governs  this;  indeed  goes  beyond  the  doctrine  on  which  the 
present  judgment  rests ;  and  the  doctrine  stated  by  the  learned 
Judges,  who  gave  the  subject  much  consideration,  is  altogether 
applicable  to  the  question  now  before  us.     The  difference,  and 
the  only  difference,  is  this :  here  the  solvent  partner  assumes  to 
bind  the  firm  by  an  acceptance  in  the  partnership  name,  given 
to  a  creditor  of  the  firm — there  the  solvent  partner  indorsed  in 
his  own  name  to  the  partnership  creditor  a  bill  drawn  by  a  debtor 
to  the  firm,  and  made  payable  to  the  solvent  partner.    But  the 
bill  was  drawn  after  the  bankruptcy  of  the  other  partner  :  it  was 
for  a  debt  due  to  the  partnership ;  and  it  was  made  payable  to 
the  solvent  partner  purposely,  and  upon  the  supposition  that  on 
the  failure  of  the  other  every  thing  devolved  to  the  one  who 
remained.    The  case  was  therefore  treated  as  one  of  a  solvent 
partner  disposing  of  partnership  property,  not  of  his  assuming 
to  bind  the  firm.    But  I  can  see  no  distinction  in  principle 
C  *172  ]       between  the  two  cases,  where  the  solvent  *partner  only  assumes 
to  bind  the  firm  for  value  for  a  debt  before  existing,  and  gives  a 
negotiable  security  for  an  antecedent  liability  of  the  firm — a 
liability  contracted  before  the  act  of  bankruptcy.    The  obser- 
vation of  Mr.  Justice  Bayley,  that  if  the  power  of  one  solvent 
partner  were  to  cease  on  the  bankruptcy  of  another,  the  house 
must  close  at  once,  and  that  the  right  of  the  bankrupt  passing 
to  his  assignees  does  not  prevent  the  remaining  partners  from 
applying  the  partnership  property  in  liquidation  of  the  partner- 
ship debts ;  and  the  observation  of  Mr.  Justice  Abbott,  that,  if 
it  did,  a  solvent  partner  might  be  ruined  in  the  midst  of  abund- 
ance, while  the  creditors  must  wait  till  the  assignees  choose  to 
distribute — are  clearly  applicable  to  the  present  question.     Those 
observations,  going  beyond  what  it  is  necessary  to  go,  are  not 
(1)  17  E.  E.  338  (5  M.  &  S.  336). 
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quite  reconcileable  with  some  of  the  other  cases ;  but  upon  the      Ex  parte 
decision — the  case  itself — it  cannot  be  doubted  that  the  Court 
held  the  acts  of  the  solvent  partner  binding  on  the  firm ;  for  he 
was  permitted  to  transfer,  by  indorsement,  a  chose  in  action,  a 
partnership  credit,  and  to  bind  not  merely  his  own  undivided 
moiety  of  it,  but  also  the  moiety  belonging  to  the  bankrupt 
partner,  that  is,  to  that  partner's  assignees.     Had  he  indorsed 
the  name  of  the  firm,  and  had  the  bill  not  been  paid  by  the 
drawer  and  acceptor,  could  the  Court,  which  decided  in  favour  of 
his  right  to  transfer  the  security,  have  denied  that  the  holder  of 
the  bill  had  a  right  to  go  against  the  firm?    Yet  that  would 
have  been  precisely  this  case.     Then  what  is  the  difference 
between  holding  that  the  solvent  *partner  can  pay  a  partnership       [  ¥173  ] 
debt  by  transferring  a  credit  of  the  firm,  and  holding  that  he 
can  pay  the  same  debt,  by  giving  a  security  which  entitles  the 
creditor,  or  his  transferee,  to  go  against  the  property — it  may  be 
the  credits — of  the  firm  ?    The  cases  cannot,  upon  any  principle 
that  I  can  descry,   be  distinguished.      It  must,   however,   be 
observed,  that  if,  as  is  generally  supposed,  and  as  the  arguments 
of  the  learned  Judges,  particularly  Mr.  Justice  Bayley,  entitle 
us  to  believe,  Harvey  v.  Crickett  went  the  length  I  have  been 
assuming,  and  held  the  transference  of  the  property  (there  a 
chose  in  action)  belonging  to  the  firm,  binding  quoad  the  bank- 
rupt's undivided  share,  as  well  as  the  solvent  partner's,  it  goes 
a  good  deal  further  than  is  necessary  to  support  the  view  I  take 
of  the  present  question.    For  although  the  solvent  partner  had 
only  the  power  of  binding  his  own  share  of  the  partnership 
property,  he  might  still,  upon  the  principles  of  that  case,  and  upon 
the  general  grounds  already  stated,  have  the  power  of  binding  the 
firm  by  acceptances  for  partnership  liabilities  given  to  a  holder 
without  notice  of  the  bankruptcy.     Harvey  v.  Crickett,  in  the  full 
extent  to  which  it  is  said  to  go,  is  perhaps  not  quite  reconcileable 
with  some  earlier  cases,  particularly  those  at  Nisi  Prius,  to  which 
I  have  already  referred,  Abel  v.   Sutton,  and  Ramsbottom   v. 
Lewis.    But  its  principles  have  never  been  shaken  since ;  and 
I  do  not  see  how  those  principles,  or  the  decision  in  Lacy  v. 
Woclcott,  can  stand,  if  the  present  judgment  of  the  Court  of 
Beview  be  right. 
Upon  the  whole,  whether  I  regard  the  general  *principles  which       [  *1U  1 
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regulate  the  relations  of  partnership,  or  those  of  the  bankrupt 
law,  or  the  authority  of  decided  cases  when  narrowly  examined, 
I  have  no  more  doubt  how  the  law  upon  this  question  stands,  than 
I  should  have,  upon  principles  of  the  highest  expediency,  how  it 
ought  to  be,  if  we  were  now  at  liberty  to  enter  upon  such  an  inquiry. 
My  decision  is,  that  the  petitioner  has  a  right  to  prove  ;  and  the 
Court  of  Review  ought  not  to  have  expunged  his  proof. 

This  decision,  that  the  petitioner  has  a  right  to  prove,  and 
that  the  Court  below  ought  not  to  have  expunged  his  proof,  only 
determines  that  the  solvent  partner  can  make  the  firm  liable  by 
his  acceptance,  passed  to  a  holder  ignorant  of  his  co-partner's 
bankruptcy.  It  has  no  bearing  upon  the  power  of  that  partner 
to  transfer  the  partnership  property.  The  Court  is  not  called 
upon  to  deal  with  that  question,  in  deciding  that  the  band  fide 
holder,  ignorant  of  the  bankruptcy,  has  a  right  to  prove  against 
the  estate  of  the  firm.  As  this  is  a  question  of  very  great  import- 
ance, and  as  there  is  some  conflict  even  in  the  language  of  some 
of  the  learned  Judges,  and  as  the  question  appears  not  to  have 
been  so  fully  considered  by  the  Court  below,  as  its  importance 
appears  to  me  to  demand,  I  thought  it  right  to  consult  some  of 
the  Judges  of  the  highest  authority,  and  particularly  those  who 
sat  on  the  decision  of  some  of  the  former  cases  at  law,  and  they 
entertain  just  as  little  doubt  on  the  question  as  I  do. 


1834. 
Feb.  10. 

Lord 

Brougham. 
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Bequest  of  a  moiety  of  a  residue  to  A.  for  life,  if  she  shall  attain 
twenty-four,  or  marry  under  twenty- four  with  consent,  remainder  to 
her  children.  Similar  bequest  of  the  other  moiety  in  favour  of  B.  and 
her  children.  And  in  case  either  of  them  shall  die  under  twenty-four, 
and  without  having  been  married  with  consent,  the  survivor  attaining 
twenty-four  or  marrying  with  consent  to  take  the  other's  moiety  for  life, 
remainder  to  her  children.  But  if  both  A.  and  B.  shall  die  under  twenty- 
four,  and  without  having  been  married  with  consent,  and  shall  die  without 
issue,  the  whole  estate  to  go  to  the  testator's  three  sisters. 

It  was  held,  that  in  the  event  that  had  happened  of  A.  attaining  twenty- 
four,  and  dying  unmarried,  there  was  no  disposal  by  the  will  of  the  first 
moiety. 

The  doctrine  of  implication  in  general  considered. 

John  Baldwin,  by  his  will,  after  giving  to  Elizabeth  Cotes  an 
annuity  of  109/.  4*.,  a  sum  of  money  absolutely,  and  the  house 
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in  which  she  resided  lor  life,  devised  unto  his  trustees  his  real  Losh 
estates,  which  he  directed  should  be  sold,  and  he  bequeathed  the  Townlet. 
proceeds,  together  with  the  residue  of  his  personalty,  to  them, 
npon  trust  to  pay  1002.  for  the  maintenance  and  education  of 
Elizabeth  Baldwin,  the  daughter  of  himself  and  Elizabeth  Cotes, 
and  the  like  sum  of  1001.  for  the  maintenance  and  education  of 
Philippa  Baldwin,  another  daughter  of  himself  and  Elizabeth 
Cotes ;  and  upon  their  attaining  thirteen  years,  such  allowance 
was  to  be  inoreased  to  200Z.  each ;  and  upon  their  attaining 
twenty-one  years,  the  same  was  to  be  further  increased  to  3002. 
each,  until  they  should  attain  twenty-four  years,  unless  they  should 
before  that  time  have  become  entitled  to  a  moiety  of  the  residue 
of  his  estate,  or  should  marry  without  the  consent  thereinafter 
required,  in  either  of  which  cases  the  yearly  payment  was  to  cease. 
The  testator  then  directed  the  investment  of  the  surplus  income 
of  his  residue.    The  following  clauses  next  occurred  in  his  will : 

"  And  as  to  such  residue,  and  the  accumulations  thereof,  I  give  [  373  ] 
and  bequeath  the  same  in  manner  following ;  that  is  to  say,  if 
the  said  Elizabeth  Baldwin,  hereinbefore  named,  the  daughter 
of  the  said  Elizabeth  Cotes,  shall  attain  the  age  of  twenty-four 
years,  and  shall  not  then  have  been  married,  or  shall  marry 
under  the  age  of  twenty-four  years  with  the  consent  and  appro- 
bation of  my  trustees,  Alexander  Baillie,  William  Townley,  and 
John  Church,  and  every  of  them,  or  in  case  any  of  them  shall 
die,  of  the  survivors  or  survivor  of  them,  then,  and  in  that  case, 
I  give  and  bequeath  unto  the  said  Elizabeth  Baldwin  the  interest 
and  proceeds  of  one  equal  moiety  of  such  residue,  and  of  the 
accumulations  thereof,  immediately  upon  her  attaining  the  age 
of  twenty-four  years,  [and]  (l)  shall  not  then  have  been  married, 
or  immediately  upon  her  marriage  under  that  age,  with  such 
consent  and  approbation  as  aforesaid,  but  not  otherwise,  unto 
her,  the  said  Elizabeth  Baldwin,  for  her  life ;  and  from  and 
immediately  after  the  decease  of  the  said  Elizabeth  Baldwin, 
then  I  give  and  bequeath  one  equal  moiety  of  the  said  residue, 
and  of  the  accumulations  thereof,  the  whole  into  two  equal  parts 
to  be  divided,  unto  and  amongst  all  and  every  the  children  of 
the  said  Elizabeth  Baldwin,  &c. 

(1)  The  word  [and]  here  used  appears  to  be  a  misprint  for  *  '  if  she." — O.  A.  S. 
E.B. — VOL.  XXXVIII.  4 
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Lobh  ''And  if  the  said   Philippa,  hereinbefore  named,  the  other 

Towhlbt.  daughter  of  the  said  Elizabeth  Cotes,  shall  attain  the  age  of 
twenty-four  years,  and  shall  not  then  have  been  married,  or  shall 
marry  under  the  age  of  twenty-four  years  with  the  consent  and 
approbation  of  the  said  Alexander  Baillie,  William  Townley,  and 
John  Church,  and  every  of  them,  or  in  case  any  of  them  shall 
die,  of  the  survivors  or  survivor  of  them,  then,  and  in  that  case, 
I  give  and  bequeath  unto  the  said  Philippa  the  interest  and 
proceeds  of  the  other  moiety  of  such  residue,  and  of  the  accumu- 
lations thereof,  immediately  upon  her  attaining  the  age  of 
twenty-four  years,  [and]  (l)  shall  not  then  have  been  married, 
or  immediately  upon  her  marriage  under  that  age,  with  such 
consent  and  approbation  as  aforesaid,  but  not  otherwise,  unto 
her,  the  said  Philippa,  for  her  life ;  and  from  and  immediately 
after  the  decease  of  the  said  Philippa,  then  I  give  and  bequeath 
the  said  other  moiety  of  the  said  residue,  and  of  the  accumula- 
tions thereof,  unto  and  amongst  all  and  every  the  children  of 
the  said  Philippa,  if  more  than  one,  &c."  [Both  Elizabeth  and 
Philippa  had  the  usual  powers  to  appoint  by  deed  or  will  amongst 
I  *374  ]  their  *children.  In  default  of  appointment  the  children  were  to 
take  equally  their  mother's  shares  ;  the  sons  at  twenty-one ;  the 
daughters  at  twenty-one,  or  upon  marriage.] 

"  And  I  hereby  further  direct,  that  in  case  either  of  them,  the 
said  Elizabeth  Baldwin  and  Philippa,  shall  depart  this  life  under 
the  age  of  twenty-four  years,  and  without  having  been  married 
with  such  consent  and  approbation  as  aforesaid,  then  I  give  and 
bequeath  the  said  moiety  of  the  said  residue,  and  of  the  accumu- 
lation thereof,  so  given  and  bequeathed  to  her  so  dying,  upon 
the  event  hereinbefore  mentioned,  unto  the  survivor  of  them,  if 
she  shall  live  to  attain  the  age  of  twenty-four  years,  or  shall  be 
married  under  that  age  with  such  consent  and  approbation  as 
aforesaid,  to  and  for  the  term  of  her  natural  life ;  and  from  and 
after  her  decease,  then  I  give  and  bequeath  such  moiety  of  the 
said  residue,  and  of  the  accumulations  thereof,  unto  and  amongst 
all  and  every  the  children  of  such  survivor  in  such  shares,  &c. 

"  And  in  case  both  the  said  Elizabeth  Baldwin  and  Philippa 
shall  depart  this  life  without  having  attained  the  age  of  twenty- 
(1)  See  note  on  last  page. 
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four  years,  and  without  having  been  married  with  such  consent        Lobh 
and  approbation  as  aforesaid,  and  shall  die  without  issue,  then     towxley. 
I  give  and  bequeath   the  whole  of  the  said  residue,  and  the 
accumulations  thereof,  unto  and  among' my  three  sisters,  namely, 
Christopheia  Clayton,  Elizabeth  Baldwin,  and  Sarah  Gill,  equally 
to  be  divided  between  them  share  and  share  alike,  &c. 

"  And  I  hereby  further  declare,  that  in  case  they,  the  said 
Elizabeth  Baldwin  and  Philippa,  or  either  of  them,  shall  marry 
without  the  consent  and  approbation  of  them,  the  said  Alexander 
Baillie,  William  Townley,  and  John  Church,  and  every  of  them, 
or  in  the  case  of  the  death  of  any  of  them,  of  the  survivor  or 
survivors  of  them,  they  or  she  so  marrying  without  such  consent 
and  approbation  as  aforesaid,  shall  not  be  entitled  to  any  benefit 
hereinbefore  given  and  bequeathed  to  them  by  this  my  will, 
either  for  them  or  her  support,  maintenance,  and  education,  or 
otherwise  ;  and  I  hereby  in  that  case  revoke  all  benefit  intended 
for  them  or  either  of  them  by  this  my  will,  and  in  lieu  thereof  I 
hereby  direct  that  the  weekly  sum  of  one  guinea  only  shall  be  paid 
to  them  or  her  so  marrying  without  such  consent  as  aforesaid,  for 
and  during  the  terms  or  term  of  their  or  her  natural  life,  such 
payment  to  commence  payable  immediately  upon  such  marriage, 
and  which  weekly  sum  of  one  guinfea  I  *hereby  give  and  bequeath  [  *375  ] 
to  them  or  her  so  marrying  without  such  consent  as  aforesaid." 

Elizabeth  Baldwin  attained  twenty-four,  and  died  a  spinster, 
having  bequeathed  her  residuary  estate  to  Philippa,  who  had 
married  Joseph  Bent. 

A  decree  of  the  Master  of  the  Bolls  declared  that  Elizabeth . 
Baldwin  having  attained  twenty-four,  Philippa  and  her  issue 
were  not  entitled  to  any  interest  in  the  moiety  bequeathed  and 
devised  for  the  benefit  of  Elizabeth  and  her  issue,  and  that 
Elizabeth  took  only  a  life  interest  in  the  said  moiety :  and  it 
directed  certain  accounts  and  inquiries. 

Mr.  and  Mrs.  Bent  now  appealed  from  so  much  of  the  decree 
as  made  the  preceding  declaration. 

Lord  Chancellor  :  1834 

Cases  of  this  description  are  calculated  to  exercise  the  subtlety,         _ ' 
and  bring  forth  the  resources  of  learned  and  ingenious  men ;  and 

4—2 
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Lose        the  construction  of  the  will  now  brought  before  the  Court,  by 
Towwley.     appeal  from  his  Honour  the  Master  of  the  Rolls,  has  accord- 
ingly been  ably  argued,  and  with  great  fulness,  on  both  sides. 

To  the  question  which  is  raised  upon  it,  the  clause,  containing 
the  gift  over  upon  the  death  of  both  daughters,  is  material,  both 
in  so  far  as  it  may  throw  light  upon  the  construction  of  the 
preceding  clauses,  and,  as  it  has  been  said  to  give  an  estate  tail 
by  implication  to  the  survivor  of  the  daughters,  and  thus  to  vest 
[  *376  ]  the  absolute  interest  in  the  personal  fund.  In  no  other  *respect 
is  this  clause  of  importance  as  the  question  now  stands ;  for  we 
are  not  called  upon  to  put  a  construction  upon  it  with  the  view 
of  ascertaining  the  amount  of  interest  taken  by  the  plaintiffs 
(Mr.  and  Mrs.  Losh)  in  the  estate  of  the  testator.  Mrs.  Losh 
sues  as  heir-at-law  and  one  of  the  next  of  kin,  and  she  proceeds 
upon  the  ground  of  intestacy,  and  is  met  by  the  construction  put 
upon  the  will,  which  would  give  the  defendant,  Philippa  Bent, 
the  testator's  surviving  daughter,  the  whole  of  her  sister's 
moiety,  either  as  legatee  under  her  sister  Elizabeth's  will,  or  as 
survivor  under  the  clause  in  her  father's  will  containing  the  gift 
over  as  between  the  daughters,  or  impliedly,  by  way  of  remainder 
in  tail,  expectant  upon  the  determination  of  her  sister's  life 
interest.  If  both  those  constructions  fail,  and  if  Elizabeth  only 
took  a  life  interest  in  her  moiety,  Philippa  is  disentitled  in  any 
way  ;  that  is,  the  moiety  is  the  undisposed  residue  of  the  testator, 
and  the  plaintiff,  Mrs.  Losh  as  heir,  or  one  of  the  next  of  kin,  is 
entitled,  in  some  way,  to  some  amount.  The  decree  partially 
appealed  from  goes  no  further,  but  directs  an  inquiry  who  are 
the  other  next  of  kin  besides  Mrs.  Losh.  To  this  part  of  the 
decree  there  is  no  objection  made ;  and  if  his  Honour's  view 
of  the  subject  be  in  other  respects  correct,  and  his  judgment  be 
affirmed,  the  appeal  being  dismissed,  the  inquiry  directed  will 
take  its  course,  and  the  further  questions  that  may  arise  will  be 
disposed  of  upon  further  directions,  after  the  result  of  the  inquiry 
shall  have  been  reported  by  the  Master. 
[  377  ]  I  am  of  opinion  that  his  Honour  has  come  to  a  right  conclusion 

in  construing  this  will ;  and  although  I  see  considerable  difficulty 
in  construing  some  parts  of  it,  especially  the  clause  containing 
the  gift  over  to  the  testator's  sisters, — to  which  I  am  really 
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unable  to  assign  a  rational  or  consistent  sense,  if  the  words  Losh 
stand  exactly  as  they  now  do,  but  equally  unable,  upon  any  view  towvlbt. 
that  is  taken  of  the  other  parts — yet  we  are  not  pressed  by  that 
difficulty  in  the  present  question ;  and  I  feel  no  serious  doubt  as 
to  the  construction  which  should  be  put  upon  the  whole  will,  as 
far  as  the  question  before  me  goes.  It  appears  clear,  first,  that 
no  estate  tail  can  be  raised  by  implication,  upon  the  clause  in 
which  is  the  gift  over  to  the  testator's  three  sisters  ;  and,  secondly, 
that  there  is  no  gift  to  the  surviving  daughter  under  the  other 
clause,  in  the  event  which  has  happened,  of  Elizabeth  living  to 
twenty-four,  and  dying  unmarried. 

1.  The  doctrine  of  implication,  which  has  sometimes  been 
inaccurately  said  to  rest  upon  the  furtherance  of  the  general 
intent,  in  truth  stands  mainly  upon  the  necessary  construction 
of  the  particular  provisions  in  the  instrument ;  although  where 
other  provisions  are  contrary  to  the  implication,  they  of  course 
exclude  it,  and  so  far  the  general  intent  may  be  said  to  be  let 
into  the  consideration  of  the  question.  It  would  be  more  strictly 
correct,  therefore,  to  say,  that  the  law  raises  estates  by  implica- 
tion, where  the  words  most  literally  taken  would  not  express,  or 
would  not  sufficiently  express,  the  plain  meaning  of  the  writer ; 
and  where,  in  order  to  bring  out  that  *meaning,  something  must  [  *378  ] 
be  understood  beyond  or  even  different  from  what  is  set  down ; 
but  that  no  such  adjustment  or  correction  of  the  literal  meaning 
can  be  permitted,  where  it  is  contrary  to  the  plain  meaning  of 
the  other  parts  of  the  instrument.  Nor  is  this  rule  peculiar  to 
the  law  ;  it  is  the  ordinary  course  of  interpretation,  which  men 
follow  in  other  things  and  in  their  ordinary  affairs,  only  limited 
by  certain  distinctions,  some  of  them,  perhaps,  bordering  on 
refinement,  though  naturally  enough  arising  out  of  that  classifi- 
cation of  cases  in  which  every  science  consists,  and  which  is 
necessary  to  the  establishment  of  general  rules.  When  a  gift  is 
to  John,  after  the  death  of  Thomas,  and  John,  but  for  the  gift, 
would  have  taken  immediately,  it  is  plain,  that  to  make  sense  of 
the  words,  and  to  avoid  the  supposition  that  the  giver  had  no 
meaning  at  all,  we  must  supply  a  gift  to  Thomas  during  his  life, 
on  the  determination  of  which  John  is  to  take ;  and  so  a  gift  to 
John  for  life,  and  if  he  die  without  heirs  of  his  body,  then  to 
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Lobh  Thomas,  gives,  taken  altogether,  an  estate  tail  to  John ;  because, 
Iownley,  if  John  took  only  an  estate  for  life,  a  most  material  part  of  the 
sentence  would  have  no  meaning,  and  because  the  gift  over  is 
postponed,  not  to  John's  death,  but  to  the  failure  of  heirs  of  his- 
body.  In  construing  the  words  themselves,  it  is  further  obvious, 
that  to  make  their  sense  tally  with  the  rest  of  the  instrument, 
we  are  entitled,  where  there  is  any  ambiguity,  to  clear  it  up  by 
reference  to  that  residue,  and  even  to  supply  or  modify  as  may 
[  *379  ]  be  necessary,  in  order  to  prevent  the  literal  ^construction  of  the 
particular  portion  from  defeating  the  plain  intent  of  the  whole. 
Hence,  such  cases  as  Robinson  v.  Robinson  (l),  where  the  words  "no 
longer,"  were  rejected ;  Doe  v.  Applin  (2),  where  "  and  amongst  " 
were  disregarded,  which  Mr.  Justice  Bullbr  thought,  therefore, 
went  too  far — and  various  other  cases,  which  have  all  proceeded 
upon  what  Lord  Ken  yon  called  "  looking  at  every  thing  within  the 
four  corners  of  the  instrument,"  and  taking  the  whole  together, 
to  aid  in  construing  each  part ;  or  upon  what  Lord  Chief  Justice 
Wilmot,  in  Roe  v.  Grew  (3),  called  a  balancing  of  opposite 
intentions,  and  letting  the  weightier  of  the  two  prevail. 

But  there  is  nothing  more  clear  than  that  this  principle, 
instead  of  authorizing  the  implication  resorted  to  in  the  present 
case,  and  from  which  an  estate  tail,  and  so  an  absolute  chattel 
interest,  is  sought  to  be  raised,  altogether  excludes  it.  It  might, 
indeed,  be  enough  to  remark,  that  no  instance  whatever  can  be 
produced  of  an  estate  tail  being  implied  from  words  so  connected, 
not  merely  with  a  preceding  estate,  but  with  a  determination  of 
that  estate  under  a  certain  age,  and  without  a  marriage  contracted 
according  to  a  certain  prescribed  course.  But  look  at  the 
consequences  of  the  implication  which  is  attempted  from  the 
words  of  the  clause  under  consideration :  Two  consequences  are 
inevitable,  and  either  is  fatal.  First,  the  word  "  and  "  must  be 
read  "or,"  and  therefore  the  estate  tail  must  be  raised  quite 
independent  of  the  preceding  part  of  the  clause,  and  without  the 
[  *380  ]  *least  regard  to  the  events  carefully  but  exclusively  enumerated 
therein ;  so  that  the  daughters  will  take  such  estate  tail  at  all 
events,  whether  they  die  under  twenty-four  or  over,  and  whether 

(1)  2  Ves.  Sen.  225 ;  1  Burr.  38.  (3)  4  B.  B.  522,  523  (2  Wils.  322  ; 

(2)  2  B.  B.  337  (4  T.  B.  82).  7  T.  B.  522,  523). 
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they  marry  or  not ;  and  whether,  marrying,  they  do  so  with  or  Lobh 
without  the  consent  prescribed ;  and  thus  the  pains  which  had  townley. 
been  taken  to  specify  one  of  these  events,  and  one  only,  a  dying 
under  twenty-four,  unmarried  with  consent,  have  been  entirely 
thrown  away ;  although  the  reluctance  of  Courts  to  reject  words 
without  necessity  is  plain  from  all  the  cases,  of  which  Doe  v. 
Cooke  (l),  and  Doe  v.  Rawding  (2),  may,  among  many  others,  be 
referred  to.  Next,  at  all  events  the  estate  tail  being  given,  and 
the  interest  being  chattel,  the  absolute  interest  is  vested  in  the 
daughters,  without  the  least  regard  to  their  marrying,  with  or 
without  consent,  and  to  the  utter  destruction  of  the  interest  so 
carefully  provided  for  their  children  in  the  first  clause.  So 'that 
two  prevailing  objects  having  been  in  the  testator's  view — to 
provide  for  his  grand-children,  by  giving  them  the  corpus,  while 
he  gave  the  life-interest  only  to  his  daughters;  and  to  secure 
these  daughters  against  improvident  matches,  by  prohibiting 
their  marrying  without  consent,  until  they  should  reach  twenty- 
four, — the  implication  upon  the  clause  giving  the  residue  over 
to  the  sisters,  is  recommended  to  us  by  its  inevitable  effect  of 
defeating  both  these  objects,  as  completely  as  if  the  whole  will 
had  been  cancelled,  and  another  put  in  its  place  of  a  few  lines, 
giving  the  absolute  interest  to  the  daughters,  marrying  how 
they  might,  *and  regardless  of  any  children  they  might  ever  [  *88l  ] 
have.     *     *     * 

2.  There  being  then  no  ground  whatever  for  holding  that  the  [  382  ] 
clause  we  have  just  reviewed  gives  an  absolute  interest,  as  being 
sufficient  to  raise  an  estate  tail,  were  realty  the  subject  of  its 
disposition : — can  the  case  of  the  appellant  be  aided  by  the  other 
clauses?  It  is  said,  the  first  clauses  in  the  will,  giving  the  corpus 
to  the  children  of  the  daughters,  and  providing  against  their 
marriage  without  consent,  are  ambiguous,  inasmuch  as  the  earlier 
portion  of  them,  respecting  unauthorized  marriages,  may  only 
apply  to  the  daughters,  and  not  to  their  children  ;  and  that  the 
clause  containing  the  gift  over  upon  the  deaths  of  both  daughters 
removes  this  ambiguity,  and  shews  that  the  children  must  take, 
whether  the  daughters  marry  with  or  without  consent.  This  is 
the  first  step  in  the  argument;  the  next  is,  that  having  thus  got 
(1)  7  East,  269.  (2)  21  B.  E.  too  (2  B.  &  Aid.  441). 


56  1884.    CH.    COOP.  t.  BROUGHAM,  882—884.      r.r. 

Losh  a  clear  interest  in  the  children  of  the  daughters,  we  are  bound  to 
Towhlkt.  alter  the  clause,  which  gives  the  corpus  over  from  one  ^daughter 
[  *3M  ]  to  the  other,  by  inserting  the  words  "  or  without  issue."  Now  it 
appears  to  me  very  clear  that  the  appellants  are  not  entitled  to 
take  either  of  these  steps,  upon  the  sound  construction  of  this 
instrument ;  nay,  that  its  obvious  meaning  stands  opposed  to 
both. 

We  are  now  to  look  therefore  at  the  rest  of  the  will,  and  see 
whether  or  not  each  daughter  took  an  interest  beyond  a  life  estate, 
so  as  to  let  in  the  bequest  in  Elizabeth's  will ;  and  whether  or 
not  there  is  a  survivorship  established  in  the  event  which  has 
happened,  so  as  to  entitle  Philippa  upon  her  sister's  death.  The 
testator  first  gives  yearly  sums  for  the  maintenance  of  the 
daughters,  increasing  as  they  grow  older,  to  800/.  a-year  when 
they  are  twenty-one,  and  until  twenty-four ;  such  allowance  to 
cease  either  if  they  shall  become  entitled  to  the  interest  of  the 
residue  by  marrying  with  consent  of  three  persons  named,  or 
if  they  shall  forfeit  by  marrying  without  that  consent ;  and  in 
the  latter  case,  whichever  so  marries  is  to  have  only  a  guinea  a 
week,  and  to  lose  all  other  benefit  whatever  under  the  will.  Upon 
attaining  the  age  of  twenty-four,  or  marrying  with  consent,  each 
is  to  have  a  moiety  of  the  income  of  the  residue,  which  the  testator 
directs  to  be  converted  into  money.  And  from  and  after  the 
decease  of  each,  the  moiety  of  the  corpus  is  to  go  among  her 
children  in  shares,  according  as  she  shall  by  deed  or  will  appoint, 
and  in  such  manner  as  she  shall  direct,  and  under  such  conditions 
and  restrictions  as  she  shall  impose ;  and  in  default  of  appoint- 
[  *384  ]  ment,  equally.  Now  *the  argument  urged  against  the  judgment 
is  mainly  bottomed  upon  the  position  that  the  children  of  the 
daughters,  though  born  of  a  marriage  contracted  without  consent, 
take  as  if  there  had  been  the  consent ;  and  if  this  could  be  made 
out,  it  would  undoubtedly  go  far  to  establish  the  construction 
which  the  appellants  give,  to  what  they  call  the  clause  of 
survivorship,  but  which  is  rather  one  of  forfeiture,  and  which 
the  respondents  treat  as  if  the  appellants  must  take  it  as  a 
clause  of  cross  remainder.  In  this  view  of  the  matter,  however,  I 
cannot  concur  ;  it  seems  repugnant  to  the  manifest  intention  of 
the  testator,  and  inconsistent  with  the  whole  frame  of  the  will. 
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The  daughters  are  stated  to  be  illegitimate  in  the  will,  and  they         Losh 

and  their  mother  are  treated  as  such.     It  is  plain  that  the  testator     townlet. 

regards  the  mother  as  in  an  inferior  station,  by  giving  her  little 

else  than  an  annuity  of  109Z.  4s.  a-year,  while  he  makes  such 

ample  provision  for  the  children  ;  and  he  appears  to  labour  under 

the  apprehension  of  their  forming  low  connections  by  marriage, 

in  which  event  they  are  reduced  to  a  bare  subsistence.     Nothing 

can  be  more  inconsistent  with  this  precaution  than  to  allow  them, 

after  making  such  a  match,  to  distribute  the  corpus  among  the 

issue  of  it,  leaving,  moreover,  all  its  accumulations  during  their 

life  undisposed  of,  unless  we  read  the  first  clause  as  describing 

accumulations  after  the  daughters  forfeit,  whereas  it  seems  rather    * 

to  describe  the  accumulations  before  they  enjoy  the  whole  income ; 

for,  according  to  this  construction,  the  income  of  the  moiety 

belonging  to  either  so  marrying,  is  unapplied  *during  her  life,       [  *385  ] 

all  but  fifty-two  guineas  a-year,  and  she  is  nevertheless  to  appoint 

it  all  to  her  children,  who  are  to  enjoy  it  after  her  death,  and  to 

start  suddenly  into  affluence,  after  starving  during  her  life ;  no 

other  provision  whatever  being  made  for  them,  except  their  shares 

of  the  corpus  in  reversion.     It  is  true  that  cases  and  events  are 

left  unprovided  for,  as  always  happens  in  such  wills,  and  some 

inconsistencies  there  are  in  its  provisions,  construe  it  how  we 

may ;  but  no  inconsistency  so  revolting  as  this,  and  no  omission 

of  so  plain  and  obvious  a  consideration.     Again  :   The  argument 

for  the   appellants  takes   this  shape.     There  is   a  gift  to  the 

children  of  the  daughters,  and  therefore  you  must  insert  these 

words  "  or  without  issue,"  in  the  clause  which  has  been  perhaps 

loosely  called  that  of  cross-remainder.     I  say  loosely,  because  the 

appellants  do  not  necessarily  rely  on  a  cross-remainder.     To 

such  an  insertion  there  are  many  objections.     It  is  against  the 

plain  meaning  of  the  clause  as  it  stands,  and  requires  all  that 

goes  before  to  be  rejected  as  nugatory.     So  far,  therefore,  it  is 

eiposed  to  the  same  objection  to  which  the  reading  "  and"  as 

44  or,"  in  the  clause  we  first  discussed  was  found  liable.     Next,  it 

may  be  said  to  be  against  the  meaning  of  the  other  clauses  which 

exclude  the  issue  of  the  unauthorized  marriages ;  but,  independent 

of  that,  and  supposing  such  issue  not  to  be  excluded,  inserting 

'"or  without   issue,"   would   give   the  absolute  interest  to  the 
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Losh        daughters,  whether  marrying  with  or  without  consent,  and  thus 
Townlby.     disappoint  their  issue  altogether.     *And  lastly,  it  is  not  only 
[  •386  ]       unauthorized  by  any  of  the  cases  which  have  been  cited,  but  may 
be  accurately  said  to  be  opposed  by  their  whole  spirit. 

Spalding  v.  Spalding  (l),  was  a  case  free  from  all  doubt ;  there 
was  no  other  way  of  reading  the  devise  so  as  to  make  it  consistent 
with  itself,  or  even  sensible,  than  to  supply  the  words  "  without 
issue."  The  eldest  son  took  an  estate  tail,  by  certain  express 
words,  and  if  the  literal  meaning  of  the  other  words  in  the  same 
sentence  had  been  alone  regarded,  that  estate  tail  was  in  the 
same  breath  cut  down  to  an  estate  for  life,  and  these  words,  "  the 
heirs  of  his  body,"  were  struck  out  of  the  will.  But  no  one  could 
doubt,  that  when  the  testator  said  "  if  John  dies,  living  Alice," 
he  meant  to  say,  if  the  estate  tail  which  he  had  given  John  was 
defeated;  and  though  this  would  have  been  enough  without 
looking  out  of  the  clause,  the  other  parts  of  the  will  were  found 
to  aid  the  same  construction,  and  instead  of  being,  as  here,  wholly 
repugnant  to  it,  they  were  justly  held  to  shew  what  was  "  the 
weightier  intention,"  as  Lord  Chief  Justice  Wilmot  calls  it, 
supposing  there  had  been  a  balance  to  strike  between  the 
particular  and  general  intents,  which  there  was  not.  "No  cases 
can  be  less  alike  than  that  and  this.  In  Doe  v.  Hicks  (2),  where 
the  question  was,  whether  the  legal  estate  was  outstanding  in 
trustees,  or  was  in  the  lessor  of  the  plaintiff;  the  ground  for 
maintaining  the  affirmative  was  the  limitation  in  a  will  to  trustees 
and  their  heirs,  to  preserve  contingent  remainders.  The  Court 
[  *387  ]  decided  *in  the  negative  by  holding,  that  the  estate  limited  to  the 
trustees  was  only  to  enure  during  the  lives  of  the  tenants  for  life, 
in  order  to  protect  the  remainders  limited  upon  the  determination 
of  the  life  estates ;  and  the  will  was  read  as  if  such  words  had 
been  inserted,  plainly,  because  such  was  the  intent  to  be  gathered, 
as  Lord  Kenyon  said,  from  looking  at  the  whole  will.  Any  other 
way  of  reading  it,  we  may  observe,  would  have  been  in  direct 
repugnance  to  it,  and  especially  to  the  devises  over,  which  were 
upon  the  decease  of  the  successive  tenants  for  life.  Doe  v. 
Micklem(s)9  was  a  devise  by  the  testator  of  Blackacre  to  his  sister 

(1)  Cro.  Car.  185.  (3)  6  East,  486. 

(2)  7  T.  R.  4315. 
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Imber,  for  her  life,  or  if  she  should  outlive  his  wife  and  sister  Losh 
Heath,  so  as  to  come  into  possession  of  Whiteacre,  (devised  by  townlby. 
another  part  of  the  will,)  then  to  his  friend  Mary  Martha  for  life, 
remainder  to  G.  Leach  (lessor  of  the  plaintiff)  in  fee ;  and  it  was 
held,  that  G.  Leach  took  a  vested  remainder,  by  supplying  the 
words  "  and  after  her  death,"  so  as  to  read  it,  "to  Imber  for  life, 
and  after  her  death,  or  if  she  should  outlive  Heath ;  "  there  being 
clearly  no  other  way  of  making  the  devise  sensible,  no  other 
alternative  to  serve  the  purpose  of  the  word  "  or,"  and  no  other 
way  of  giving  effect  to  the  plain  intention  of  the  testator ;  the 
whole  context  shewing,  and  the  words  themselves  proving,  that 
he  contemplated  some  alternative,  and  that  the  alternative 
described  by  the  words  inserted  was  the  one  in  his  contemplation. 
The  insertion,  Lord  Ellenborouoh  said,  supplied  a  necessary 
alternative,  and  the  only  alternative.  Doe  v.  Turner  (l)  *has  [  *388  ] 
been  sometimes  thought  to  go  further  than  the  former  cases,  and 
so  thought  one  of  the  Judges,  who  decided  it ;  but  there  seems 
no  room  to  doubt  of  the  decision,  or  to  consider  it  as  proceeding 
more  upon  conjectural  grounds  than  the  other  cases.  The  devise 
was  first  to  A.,  of  half  a  garden  and  so  much  stock  (a  specific 
legacy),  and  then  came  these  words,  "  I  give  further  my  yard, 
stable,  «fcc,  B.  to  have  the  interests  and  profits  during  her  life," 
and  the  Court  read  this  as  if  it  had  been,  "  I  further  give  him 
(A.)  my  yard,  &c,  B.  to  have  the  interest  and  profits  during  her 
life,'*  thus  giving  A.  the  fee,  and  excluding  the  heir-at-law,  by 
inserting  "him."  But  no  one  could  doubt  that  this  was  the 
meaning  of  the  testator,  and  the  Court  relied  upon  the  use  of  the 
word  "  further,"  instead  of  "  item,"  which  had  previously  been 
used  to  introduce  the  first  gift  to  A. ;  and  on  the  impossibility  of 
giving  any  sense  to  the  material  words  "  I  further  give,"  unless 
it  was  supposed  that  the  accusative  pronoun  had  been  dropped 
by  mistake.  In  all  these  cases  then, —  and  the  others  are  to 
the  like  effect, — the  words  supplied  or  rejected,  or  the  trans- 
position made,  are  such  as  the  obvious  sense  of  the  passage 
demands,  or  the  context  requires,  or  the  furthering  of  the 
general  intention  makes  necessary,  and  never  in  any  one 
instance,  such  as  either  may  be  repugnant  to  the  general  intent, 
(1)2  Dowl.  &  By.  398. 
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TOWNLEY. 


[  -389  ] 


or  introduce  inconsistency  into  the  clause  itself,  or  create  a 
variance  with  the  context. 

A  language  in  construing  instruments  has  long  been  used, 
partly  for  the  convenience  of  its  conciseness,  *which,  however, 
has  a  tendency  to  mislead,  and  we  speak  familiarly  of  reading 
"and,"  "or," — of  rejecting  words,  as  "for  life,"  or  "no  longer," 
— of  inverting  the  order  of  words,  and  of  inserting  words,  till  we 
almost  seem  to  be  altering  the  instruments  we  are  called  upon  to 
interpret;  and  sometimes  we  are  apt  to  use  the  device  which 
these  expressions  denote,  rather  because  there  exists  such  a 
phrase,  than  because  we  are  entitled  to  use  the  thing.  In  truth, 
all  these  forms  of  expression  mean  but  one  thing,  though  framed 
with  variety  of  diction.  It  is,  that  the  meaning  of  the  maker 
of  the  instrument  is  inaccurately  expressed,  either  from  being 
obscurely,  or  elliptically,  or  contradictorily  enunciated ;  and  that 
having,  upon  a  view  of  the  whole  matter,  ascertained  his  real,  or 
full,  or  prevailing  sense — real,  where  it  is  given  ambiguously — 
full,  where  elliptically — and  prevailing,  where  contradictorily — 
we  give  to  the  whole  such  effect  as  the  result  of  that  inquiry 
authorizes,  for  accomplishing  his  purpose. 

In  construing  the  will  before  us,  there  is  nothing  to  justify  the 
imposing  upon  it  such  a  meaning  as  the  appellants  contend  for, 
and  the  judgment  of  his  Honour  the  Master  of  the  Eolls  must 
therefore  be  affirmed.  It  is  a  case  in  which  the  estate  ought  to 
bear  the  costs  of  the  appeal,  as  well  as  in  the  Court  below. 


1834. 
Frh.  12. 

Lord 

Brougham, 

L.C. 

[  394  ] 


ATTOENEY-GENEBAL  v.  ST.  JOHN'S  COLLEGE, 
CAMBEIDGE. 

(Coop.  temp.  Brougham,  394 — 419.) 

Instrument  by  which  estates  conveyed  to  a  College,  and  five  scholars 
added  to  the  foundation,  who  are  to  have  equal  emoluments  with  the 
other  scholars;  the  rents  being  stated  to  be  sufficient  for  the  purpose, 
and  the  College  expressing  themselves  to  be  well  contented  and  satisfied ; 
with  a  clause  carrying  the  estates  to  another  College  upon  default  in 
admitting  and  sustaining  such  scholars.  The  College  held  to  be  beneficially 
entitled  subject  to  the  charge  of  maintaining  the  new  scholars  in  the  same 
way  as  the  old. 

A  plea  of  the  instrument,  but  without  any  averment  that  the  College 
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had  always  admitted  and  sustained  the  scholars,  allowed ;  the  information  A.-G. 

making  no  statement  which  rendered  such  an  averment  necessary.  «*. 

On  the  principles  of  pleas.  oJliSw? 

A  party  taking  a  benefit,  coupled  with  a  burden  and  an  office,  shall  Cambridge. 
not  be  permitted  to  use  the  powers  of  the  office  in  order  to  lessen  the 
burden. 

The  judgment  [sufficiently  states  the  facts  of  the  case,]  except 
the  notice  of  February,  1881,  which  was  as  under  : 

"  To  the  very  Reverend  the  Master  and  the  Fellows  of  Saint 
John's  College,  Cambridge :  We,  the  undersigned  inhabitants 
of  Pocklington  cannot  forbear  expressing  how  greatly  aggrieved 
we  consider  ourselves  by  the  very  small  allowance  made  to  the 
scholars  lately  sent  to  St.  John's  from  our  Free  Grammar 
School,  at  which  we  also  have  sons  in  a  course  of  education. 
We  feel  ourselves  aggrieved  because  the  munificent  Dr.  Dowman 
not  only  intended  that  our  sons  should  have  a  classical  education 
at  school,  but  also  that  they  might  afterwards  be  encouraged  and 
enabled  to  prosecute  their  studies  at  the  University,  and  with 
that  intent  invested  the  master  and  fellows  of  St.  John's  College 
with  divers  estates,  the  present  rental  of  which  exceeds  600Z. 
per  annum,  for  the  maintenance  of  five  scholars  from  hence 
during  their  residence  at  College.  We  deem  it  therefore  our 
duty  to  call  your  attention  to  the  very  small  proportion  your 
allowance  bears  to  the  expense  of  maintaining  a  student  even 
upon  the  most  economical  scale  possible,  and  to  appeal  to  your 
equity  and  justice,  and  inquire  whether  the  spirit  or  even  the 
letter  of  the  Founder's  endowment  is  carried  into  effect  by  so 
small  an  allowance."     *     *     * 

[The  question  before  the  Lord  Chancellor  in  this  case  turned 
upon  the  sufficiency  of  a  plea  to  an  information  based  upon 
the  grievance  stated  in  the  above  complaint.  The  case  is 
only  retained  here  for  the  purpose  of  preserving  the  following 
passages  from  the  judgment  in  the  Revised  Reports.] 


[401  j 


Lord  Chancellor: 

This  question  arises  upon  the  pleadings,  and  cannot,  in  the 
only  way  in  which  the  Court  is,  strictly  speaking,  called  to 
consider  it,  finally  decide  the  whole  merits  of  the  case,  or  settle 
the  dispute  between  the  parties,  whichever  *way  we  dispose  of       L  *402  1 
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a.-G.        it,  although  a  part  of  the  substance  of  the  cause  will  now  be 

St.  John's     disposed  of. 

c^bridoe.  ^e  ^ue8^on»  whether  or  not  the  plea  has  been  well  overruled, 
depends  upon  the  shape  of  the  pleadings,  to  which  therefore  we 
must  very  minutely  refer. 

The  information  was  filed  by  Mr.  Attorney-General  at  the 
relation  of  private  parties.  It  sets  forth  a  writ  of  Privy  Seal, 
dated  the  4th  of  May,  in  the  6th  year  of  Henry  VIII.,  granting 
licence  to  John  Dowman,  Doctor  of  Laws,  to  found  in  Pocklington 
a  guild  or  fraternity  consisting  of  a  master,  two  guardians,  and 
others,  and  to  convey  to  them  lands  to  the  value  of  twenty 
marks,  in  order  to  find  a  fit  man  sufficiently  learned  in  gram- 
matical science  to  instruct  all  scholars  resorting  to  Pocklington. 
And  the  information  further  states  a  deed  called  a  deed  of 
composition,  dated  the  1st  of  December,  in  the  17th  year  of 
Henry  VIII.,  by  which  Dowman  conveyed  certain  lands  to  the 
defendants,  the  master  and  fellows  of  St.  John's  College, 
Cambridge,  to  the  intent  that  they  should  maintain  in  their 
College  five  scholars,  to  be  nominated  by  the  said  fraternity, 
a  preference  being  given  to  those  of  his  own  name  and  kin, 
and  to  young  men  educated  at  Pocklington  Grammar  School ; 
and  the  information  further  states  an  Act  of  the  5th  of  King 
Edward  VI.,  which,  after  noticing  the  dissolution  of  the  aforesaid 
fraternity,  gives  to  the  College  the  power  of  appointing  a  school- 
master for  the  said  grammar  school,  and  it  gives  to  the  said 
f  ^403  ]  schoolmaster  and  the  churchwardens  *of  Pocklington  power  to 
appoint  an  usher,  and  it  incorporates  the  schoolmaster  and 
usher,  and  enacts  that  upon  vacancies  in  the  five  scholars  the 
master  of  the  school,  together  with  the  vicar  and  curate  and 
churchwardens  of  Pocklington  shall  nominate  such  number  of 
scholars  out  of  the  school  as  will  supply  the  vacancies  and 
present  them  to  the  College,  and  such  scholars  are  to  be  received 
into  the  College  and  to  have  the  like  exhibition  as  any  scholars 
presented  by  the  said  fraternity  ought  to  have  had  according  to 
the  said  John  Dowman's  composition;  and  if  the  College  omit 
to  appoint  a  schoolmaster,  and  if  the  schoolmaster  and  church- 
wardens omit  to  appoint  an  usher,  power  of  appointing  both 
master  and  usher  is  given  to  the  Archbishop  of  York.     The 
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information  then  states  a  deed  of  feoffment  of  the  9th  of  January,  a.-g. 
in  the  5th  year  of  Queen  Mary,  but  which  is  not  material  for  our  §t.  John's 
present  purpose,  and  also  an  additional  endowment  in  the  6th  cambwdob 
year  of  Queen  Elizabeth.  The  information  then  goes  on  to 
state  that  the  College  had  been  in  the  possession  and  enjoyment 
of  the  lands  and  hereditaments  so  conveyed  to  them  in  trust, 
and  that  the  rents  thereof  have  very  greatly  increased,  and  that 
the  same  amount  to  the  sum  of  600Z.  a-year ;  and  that  the 
College  had  not  for  many  years  paid  any  sum  for  the  main- 
tenance of  scholars  from  Pocklington  School,  but  had  applied 
the  rents,  except  a  small  part  amounting  to  11.  4*.  lid.,  to  their 
own  use,  and  no  scholars  from  the  Pocklington  School  have  for 
many  years  been  maintained  in  the  College,  except  in  the  *last  [  *404  ] 
year  one  scholar  was  allowed  11.  4s.  lid.  for  his  maintenance 
during  his  residence  of  one  term  at  the  College.  The  informa- 
tion then  proceeds  to  state  that  complaints  have  been  frequently 
made  by  the  inhabitants  of  Pocklington  and  those  entitled  to 
claim  the  benefit  of  the  scholarships,  with  respect  to  the  College 
not  maintaining  more  scholars  from  the  school  in  pursuance  of 
the  endowment,  and  not  allowing  the  scholars  a  more  liberal 
maintenance;  and  that  applications  have  been  made  to  the 
College  to  fill  up  the  scholarships,  and  to  make  a  proper 
allowance  to  the  scholars ;  and  in  particular  that  the  relators 
and  other  persons  did  require  such  matters  by  a  written  paper 
or  notice,  dated  the  26th  of  February,  1881,  and  which  is  set 
forth  verbatim  in  the  information. 

Let  us  here  stop  to  observe  what  the  demand  is  on  which  the 
relators  rest.  Nothing  can  be  more  vague.  It  is  a  complaint 
with  respect  to  the  College  not  maintaining  more  scholars,  and 
not  allowing  them  more  liberal  maintenance,  and  an  application 
generally  to  fill  up  the  scholarships,  and  make  proper  allowance 
to  the  scholars.  But  when  the  particular  application  is  stated, 
it  is  nothing  of  the  kind ;  it  is  merely  a  statement  that  the 
parties  feel  aggrieved  by  the  smallness  of  the  allowance,  a  calling 
of  the  College's  attention  to  the  small  proportion  which  that 
allowance  bears  to  the  rents,  and  an  appeal,  as  it  is  termed, 
to  them  whether  this  is  according  to  the  endowment.  The 
information   then   charges  that  the    College    have  refused   to 
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A.-G.        comply  *with  these  requests.     But  if  you  take  the  whole  of 

St.  John's     what  is  called  the  request  together,  it  is  not  a  requiring  of  any 

Cambridge.    thin8  to  be  done>  but  a  mere  complaint  of  what  is  not  done. 

[  *405  ]  Nay,  if  we  reject  the  specific  complaint  stated,  the  written 
notice,  February  26,  1881,  and  take  the  general  statement,  it 
is  only  a  refusal  to  fill  up  the  scholarships,  and  give  the  scholars 
proper  maintenance,  without  any  averment  of  the  right  of  the 
parties  applying  or  complaining  to  call  upon  the  College,  and 
without  any  specification  of  what  is  proper  maintenance,  unless 
indeed — which  is  the  plain  meaning  of  the  whole  statement — 
the  total  amount  of  the  rents  is  to  be  taken  as  the  measure  of 
that  proper  maintenance. 

Then,  after  the  interrogating  part,  the  information  prays  an 
account  of  the  lands  and  hereditaments  conveyed  to  the  College, 
and  a  declaration  that  all  the  rents  and  accumulations  are 
applicable  in  maintaining  the  aforesaid  five  scholarships,  and 
an  account  of  such  rents  and  accumulations,  and  a  reference  to 
the  Master  to  approve  of  a  plan  for  the  application  of  the  same, 
and  for  the  establishment  of  the  said  five  scholarships.    *     *     * 

[  407  ]  Thus  the  information  presents  the  case  that  the  whole  estate 

is  held  in  trust  for  the  scholars,  and  that  the  College  have 
received  the  rents  and  profits,  and  for  many  years  maintained 
no  scholars,  except  that  last  year  one  was  allowed  towards  his 
maintenance  1Z.  4*.  llrf. 

To  this  there  is  a  plea  put  in,  consisting  of  the  endowment 
and  nothing  more,  the  information  not  having  set  it  out ;  and 
by  that  instrument  it  appears  that  there  are  several  most 
important  matters  connected  with  the  gift  which  the  informa- 
tion, in  the  very  general  and  abridged  statement  there  given  of 
it,  had  not  set  forth  ;  and,  among  others,  that  the  scholars  were 
to  have  the  same  benefits  and  advantages  with  the  other  scholars, 
on  the  foundation  of  the  College.  The  Vice-Chancellor  over- 
ruled the  plea,  but  not,  as  I  understand,  upon  the  ground  that 
the  endowment  created  a  trust  for  the  scholarships  quoad  the 
whole  estate.  His  Honour,  without  deciding  that  question, 
though  he  seems  to  have  intimated  an  opinion  upon  it,  held 

[  *408  ]  that  the  plea  was  defective,  in  not  averring  that  *the  Pock- 
lington  scholars  are  allowed  by  the  College  the  same  maintenance 
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with  the  others  on  their  foundation.  I  do  not  agree  with  his  a.-g. 
Honour  in  this  opinion  ;  and  I  also  think  the  plea  sufficient,  in  St.  John's 
other  respects,  to  meet  the  information  as  it  is  now  framed,  qambmdgb. 
Two  questions  are  thus  raised ;  the  one  more  nearly  touching 
the  substance  of  the  cause — the  other  confined  to  the  course  of 
the  pleading  merely.  First :  is  the  case  in  the  information  met 
by  the  endowment  pleaded? — Are  the  College  entitled  bene- 
ficially to  the  Dowman  estates,  subject  to  the  particular  charges 
specified  in  the  deed ;  or  are  they  only  trustees,  or  otherwise 
bound  to  bestow  the  whole  rents  and  profits  of  those  estates  on 
the  scholarships  ?  Secondly :  supposing  the  endowment  meets 
the  case  in  the  information,  and  that  the  College  take  the  estate 
beneficially  subject  to  the  charge,  was  it  necessary  for  the  plea 
to  aver  the  performance  of  the  duty  imposed  by  the  gift,  regard 
being  had  to  the  averments,  or  rather  to  the  want  of  positive 
averments  in  the  information  ? 

1.  After  the  decisions  which  are  so  familiar  in  this  Court, 
especially  of  late  years,  the  first  of  these  questions  need  not 
detain  us  long.  The  whole  of  the  reasoning,  in  the  case  of  The 
Attorney-General  v.  Mayor  of  Bristol  (l),  but,  indeed,  it  might  be 
said  the  principles  recognized  in  all  the  other  cases,  from  the 
Tketford  School  case  (2)  downwards — in  some  laid  down,  in  others 
assumed,  in  none  contradicted — and  upon  which  The  Attorney- 
General  v.  Smithies  (3)  was  lately  decided  here — entitle  *us  to  con-  [  *409  ] 
elude  that  the  endowment  before  us  is  very  plainly  one  which 
vests  the  beneficial  interest  in  the  College,  subject  to  a  charge  to 
maintain  five  scholars,  presented  by  the  corporation  of  Fock- 
lington  School,  and  in  a  way  pointed  out, — to  maintain  them 
by  allowances,  which,  though  not  specified  in  monies  numbered, 
are  ascertained  by  reference  to  the  allowances  of  the  other 
scholars  on  the  foundation.  I  say  that  this  appears  very  plainly  ; 
because,  excepting  in  one  particular,  every  thing  in  this  deed  is 
stronger  for  such  a  construction  than  in  any  of  the  other  cases 
of  which  I  can  recollect  the  details.  The  particular  I  allude  to 
is,  that  no  sums  of  money  are  specified.  Nor  is  there  this 
specification  in  all  those  other  cases ;  and  it  is  manifest  that  it 

(1)  22R.R.  136(2  Jac.  &  W.  294).  (3)  24  R.  R.  192  (2  Russ.  &  My. 

(2)  8  Rep.  131.  717). 
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A.-G.  can  make  no  kind  of  difference  as  to  the  present  question, 
St.  John's  whether  the  founder  stated  the  sums  with  which  he  charged 
Cambwdge.  ^is  estates  in  the  hands  of  the  College,  or  directed  so  much  to 
be  paid  as  at  any  given  time  should  be  received  by  the  other 
scholars.  But  in  many  important  respects  this  endowment 
bears  upon  its  face  stronger  indications  of  the  founder's  meaning 
than  can  be  gathered  from  other  endowments.  The  deed,  which 
is  in  the  form  of  an  indenture  quadripartite,  Dr.  Dowman  being 
the  first,  and  the  College  the  second  executing  party  to  it, 
resembles  a  contract  rather  than  an  ordinary  deed  of  endow- 
ment. But  if  it  be  only  taken  as  if  it  had  been  a  deed-poll  from 
Dr.  Dowman  to  the  College,  he  gives  the  estates  under  the 
charges  which  he  is  thereinafter  to  impose ;  and,  after  directing 
[  *41<>  ]  that  the  five  Pocklington  *scholars  shall  be  maintained  equally 
with  the  others  in  all  respects,  he  adds,  that  the  estates  thus 
given  to  the  College  are  sufficient  for  this  purpose,  and  that  the 
College  and  their  advisers  are  content  and  satisfied  to  take  the 
estates  on  these  terms,  "contentati  et  placati  exi stunt."  He 
further  declares  a  forfeiture  of  the  estate  to  Christ's  College, 
upon  St.  John's  failing  to  perform  the  conditions.  In  short,  the 
whole  transaction  resembles  a  bargain  between  the  parties  to  do 
and  receive  certain  things,  or  a  gift  of  the  estate  by  one  to  the 
other  charged  with  certain  outgoings  ;  and  none  of  those  things 
are  to  be  found  in  it,  which  have  sometimes  been  held  to  shew 
a  distribution  of  the  whole  rents  and  profits  among  the  persons 
to  whom  the  feoffees  are  directed  to  pay;  and  sometimes  to 
make  it  doubtful  whether  the  feoffees  or  those  payees  were  the 
principal  objects  of  the  foundation  ;  as  where  the  whole  fund  is 
exhausted  by  the  payments  prescribed,  or  where  the  gift  is  to 
both  the  feoffees  and  the  others  together,  and  in  the  same  words. 
Upon  the  construction  of  the  endowment,  therefore,  I  entertain 
no  doubt. 

[The  rest  of  the  judgment  deals  with  the  second  point  (as  to 
the  averments  necessary  to  support  the  plea),  which  turned 
partly  upon  the  special  circumstances  of  the  case,  and  is  omitted 
from  the  report.] 
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SCHLOSS  v .  STIEBEL  (1).  isss. 

(6  Simons,  1-5.)  Ja^ 

A  testator  domiciled  in  Jamaica,  became,  during  a  temporary  residence     Shadwell, 
at  Frankfort,  engaged  and  betrothed  to  a  lady ;  and  by  a  codicil  to  his  p ''  ' 

will,  after  mentioning  her  by  name,  and  alluding  to  his  intended  marriage  *-     -* 

with  her,  he  gave  3,000£.  to  his  wife.  During  the  engagement,  but  before 
the  marriage,  the  testator  died :  Held  that  the  lady  was  entitled  to  the 
legacy. 

Bernhard  Stiebel,  a  naturalized  British  subject  [who  was 
unmarried  and  had  made  a  will  bequeathing  his  residuary 
personal  estate  to  trustees  for  the  benefit  of  his  two  illegitimate 
sons,  Bernhard  and  Philip  James  Stiebel] ,  went  on  a  visit  to  his 
relations,  who  resided  at  Frankfort  in  Germany,  where  he 
remained  untH  his  decease  ;  and,  during  his  residence  there,  he 
[and  the  plaintiff,  Miss  Adelaide  Schloss,  who  was  his  niece,]  (2) 
were  engaged  and  betrothed  to  each  other  as  intended  husband 
and  wife;  and,  during  such  engagement  and  betrothal,  the 
testator  made  a  codicil  to  his  *will,  dated  the  19th  of  August,  [  *2  ] 
1830,  [whereby,  after  appointing]  "  two  of  my  executors,  trustees 
of  my  children  I  may  have  with  her,  Miss  Adelaide  Schloss,  my 
niece,  which  I  may  marry  in  a  few  days,  jointly  with  Nathan 
Mayer  Rothschild  and  Solomon  Cohen,  Esquires,  of  London, 
as  co-executors  and  co-trustees  in  case  of  need,"  [he  made  the 
following  bequest :  ]  "In  case  of  my  death,  I  leave  to  my  wife 
3,000f .  sterling ;  the  rest  of  my  fortune  personal  and  furniture, 
to  my  wife,  to  my  children  only  begot  by  her,  as  the  others 
before-mentioned  (3)  are  provided  for."     *     *     * 

The  engagement  and  betrothal  between  the  testator  and  the         [  4  ] 
plaintiff,  continued   until  the  15th  of  October,  1830,  when  the 
testator  died  a  bachelor. 

The  bill  alleged  that  the  plaintiff  was  the  person  designated, 
in  the  codicils,  by  the  description  of  the  testator's  wife;  and 
prayed  that  she  might  be  declared  to  be  entitled  to  the  legacy 
of  3,000/.,  and  also  to  the  residue  of  the  testator's  estate. 

(1)  In  re  Morrieson  (1888)  40  Ch.D.  a  marriage  between  an  uncle  and 
30,  58  L.  J.  Ch.  80,  59  L.  T.  847.  niece  was  valid. 

(2)  It  was  stated,  though  there  was  (3)  I.e.,  the  two  illegitimate  sons 
no  evidence   of   the  fact,   that  the  named  in  his  will,  and  also  previously 
testator  and  his  intended  wife  were  mentioned  in  the  codicil. — O.  A.  S. 
Jews,  and  that,  by  the  Jewish  law, 

5—2 
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Schloss  Mr.  Pepys  and  Mr.  Kindersley,  for  the  plaintiff,  said  that 

Stiebel.  though  there  was,  in  the  will,  a  misdescription  of  the  plaintiff, 
yet  her  identity  was  clear ;  and  that  there  was  nothing,  on  the 
face  of  the  will,  to  shew  that  the  bequests  to  the  plaintiff  were 
made  upon  the  condition  of  her  becoming  the  testator's  wife : 
Kennell  v.  Abbott  (l). 

Sir  Edward  Sugden  and  Sir  George  Grey,  for  the  defendant, 
the  next  of  kin  of  the  testator  : 

The  question  is  whether  this  testator  intended  to  make  the 
plaintiff  his  legatee,  though  no  marriage  should  be  solemnized 
between  them,  and  to  provide  for  children  who  never  could  be 
born.  The  legacy  is  not  given  to  the  plaintiff,  by  name,  but  only 
in  the  character  of  the  testator's  wife.  If  she  had  refused  to  marry 
the  testator,  and  had  married  some  one  else,  could  she  then  have 
[  *s  ]  claimed  the  legacy  ?  Our  construction  *gives,  to  every  word  in 
the  will,  its  natural  import ;  whereas,  to  give  effect  to  the  plaintiff's 
claim,  you  are  forced  to  conjecture  that  the  testator  meant  to 
provide  for  her,  although  he  did  not  marry  her.  If  there  was 
no  wife,  there  was  no  gift. 

Mr.  Koe,  for  the  defendants,  the  executors. 

The  Vice-Chancellor  : 

The  legacy  given  to  the  plaintiff  is  not  given  on  condition 
of  the  testator  marrying  her.  The  testator  made  his  will  under 
the  impression  that  his  intended  marriage  with  the  plaintiff  would 
take  effect ;  and  he  has  described  the  plaintiff  with  reference  to 
his  intention  of  marrying  her.  If  the  legacy  were  not  to  take 
effect,  things  would  not  be  placed  in  the  same  situation  as  they 
were  in  before,  as  the  legacies  to  the  natural  sons  would  still 
be  reduced. 

Declare  that  the  plaintiff  is  entitled  to  the  legacy  of  3,000L, 
absolutely,  and  to  an  interest  for  life  in  the  general  residue. 

(1)  4  B.  E.  351  (4  Ves.  802). 
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KENNEDY  v.  GEEEN.  mm. 

Feb.  2. 
(6  Simons,  6—8.)  

A  deed  in  the  custody  of  a  purchaser  for  valuable  consideration,  which  y  mQ      ' 

the  bill  impeached  for  fraud,  ordered  under  special  circumstances,  to  be  r  6  -, 

produced. 

The  plaintiff  Mrs.  Kennedy  had  employed  Bostock,  her  solicitor, 
to  lay  out  a  sum  of  money  for  her  on  mortgage,  and,  accordingly, 
he  invested  part  of  that  sum  on  mortgage  of  some  leasehold 
houses.  The  mortgagor,  afterwards,  became  bankrupt,  and 
Bostock  purchased  the  equity  of  redemption  of  the  houses  from 
his  assignees.  Afterwards,  Bostock  called  upon  the  plaintiff  and 
produced  a  document,  which  he  represented  it  was  necessary  for 
her  to  execute,  in  order  to  enable  her  to  receive  the  interest  of 
the  mortgage-money  more  punctually  in  future ;  and  the  plaintiff, 
on  the  faith  of  that  representation,  signed  the  document.  Bostock 
afterwards  became  bankrupt,  and  the  payment  of  the  interest 
having  ceased,  the  plaintiff  made  inquiries  as  to  the  cause,  when 
she  discovered  that  the  document  which  she  had  signed,  was  an 
assignment  of  the  mortgage  to  Bostock,  and  that  he  had  mortgaged 
the  houses  to  the  defendant  Eirby. 

The  bill  was  filed  to  set  aside  the  assignment,  for  fraud.  It 
alleged  that  the  plaintiff  executed  the  deed  under  the  impression 
that  it  was  a  power  of  attorney ;  that,  when  she  signed  the  receipt 
on  the  back  of  the  deed,  the  deed  was  folded  down,  so  that  she 
could  not  see  what  she  was  signing ;  and  that  the  fraud  practised 
on  the  plaintiff  in  procuring  her  signature  to  the  receipt,  would 
appear  on  inspection  of  the  deed.  Kirby,  in  his  answer,  said  that 
he  had  advanced  2,0002.  to  Bostock,  on  the  security  of  the  houses, 
and  denied,  generally,  all  notice  or  suspicion  *of  any  fraud  having  [  *7  ] 
been  practised  on  the  plaintiff,  in  procuring  the  assignment 
from  her. 

The  plaintiff  now  moved  for  a  production  of  the  assignment. 

Mr.  Pepys  and  Mr.  Girdlestone,  in  support  of  the  motion, 
cited  Balch  v.  Symes  (l)  and  The  Princess  of  Wales  v.  The  Earl 
of  Liverpool  (2). 

(I)  23  E.  E.  195  (T.  &  E.  87).  (2)  19  E.  E.  282  (3  Swanst.  567). 
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[r.r. 


Kennedy 

r. 
Green. 


[•8] 


Mr.  Knight  and  Mr.  Hughes,  for  the  defendant  Kirby,  relied 
on  the  defendant  being  a  purchaser  for  valuable  consideration 
without  notice. 

The  Vice-Chancellor  : 

This  is  a  motion  for  the  production  of  a  deed  which  constitutes 
the  defendant's  title,  and  which  the  plaintiff  seeks  to  impeach  for 
fraud.  The  plaintiff  alleges  that  certain  suspicious  circumstances 
appear  on  the  back  of  the  deed,  which  tend  to  shew  that  the  execu- 
tion of  it  was  obtained  from  her  by  fraud  ;  and,  though  the  defen- 
dant says  that  he  is  a  purchaser  for  valuable  consideration  without 
notice  of  the  fraud,  he  does  not  deny  that  he  had  notice  of  those 
circumstances.  Now  a  purchaser  for  valuable  consideration  is 
bound  to  answer  all  the  allegations  that  tend  to  shew  that  he 
had  notice  of  the  fraud ;  and  the  defendant  not  *having  done  so, 
I  think  that  he  ought  to  produce  the  deed. 

Motion  granted  (l). 


1833. 
Feb.  16. 

Shadwell, 
V.-C. 

[19] 


COLLETON  v.  GAETH. 

(6  Simons,  19—21 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  75.) 

A  rent-charge  expressed  to  be  for  a  jointure,  and  in  lieu  of  dower  and 
thirds  at  common  law,  does  not  bar  the  jointress  of  her  distributive  share 
in  her  husband's  undisposed-of  personal  estate. 

Testator  gave,  to  his  wife,  his  house  in  B.  and  the  furniture  in  the  said 
house.  The  lease  of  the  house  expired  in  the  testator's  life-time,  and  he 
took  another  house,  and  removed  his  furniture  to  it :  Held  that  the  legacy 
was  adeemed. 

The  testator  in  this  cause  bequeathed,  to  his  wife,  the  lease 
of  his  house  in  Baker  Street,  and  the  household  furniture,  plate, 
pictures  and  certain  other  articles  therein.  The  lease  having 
expired  in  the  testator's  life-time,  part  of  the  furniture  was  sold, 
and  the  remainder,  together  with  the  plate,  pictures  and  other 
articles,  was  removed  to  a  house  which  the  testator  took  in 
Edward  Street. 


(1)  The  cause  was  afterwards  heard 
beforeSir  J.  Leach,  M.R.  His  Honour 
decreed  in  the  plaintiff's  favour,  on 
the  ground  of  the  suspicious  circum- 
stances appearing  on  the  back  of  the 


deed,  and  Lord  Brougham,  L.  C. 
affirmed  the  decree,  as  reported  in 
3  My.  &  K.  699,  to  be  contained 
in  a  later  volume  of  the  Revised 
Reports.— 0.  A.  S. 
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One  of  the  questions  in  the  cause  was  whether  the  testator's     Colleton 
widow  was  entitled  to  the  remainder  of  the  furniture,  and  to  the       gabth. 
other  articles. 

Another  question  was  whether  the  widow  was  excluded  from 
her  distributive  share  of  the  undisposed-of  residue  of  the  testator's 
personal  estate,  in  consequence  of  the  testator  having,  on  his 
marriage,  settled  on  her  a  rent-charge,  for  her  jointure,  and  in 
lieu  of  dower  and  thirds  at  common  law. 

The  Attorney-General,  Mr.  Pepys,  Mr.  James  and  Mr. 
Girdlestonef  junior,  for  the  testator's  next  of  kin,  contended, 
first,  that  [all  the  articles  having  been  removed,  and  part  of 
the  furniture  having  been  sold,  by  the  testator,  the  bequest  had 
failed:  Green  v.  Symonds(i).  Secondly,  that  the  widow  was 
barred  of  her  distributive  share  of  the  residue:  Garthshore  v. 
Chalie  (2)  and  other  cases  collected  in  a  note  to  Leake  v.  Robinson, 
16  R.  R.  185.] 

Sir  Edward  Sugden  and  Mr.  Garratt,  for  the  widow,  said  [  20  ] 
that,  when  the  lease  of  the  house  expired,  the  furniture,  &c.  were 
removed,  from  necessity,  and  not  with  the  intention  of  adeeming 
the  legacy ;  that  it  was  like  the  case  mentioned  by  Lord  Hardwicke, 
in  Green  v.  Symonds,  of  the  removal  of  goods  to  save  them  from 
fire ;  [the  testator  spoke  of  the  furniture,  &c.  as  being  in  the  house, 
merely  for  the  purpose  of  identifying  it.] 

Mr.  Knight  and  Mr.  Girdlestone,  senior,  appeared  for  other         [  21  ] 
parties. 

The  Vice-Chancellor  : 

It  is  clear  that  the  rent-charge  was  intended  to  be  in  lieu  only 
of  any  claim  which  the  wife  might  have  upon  her  husband's 
lands ;  and  that  the  testator  made  the  bequest  of  the  furniture, 
4c.  with  reference  to  giving  the  lease,  and  that  he  had  in  con- 
templation an  enjoyment  of  the  house  with  the  furniture,  &c. ; 
and,  consequently,  the  bequest  has  totally  failed  by  the  change 
of  circumstances. 

(1)  1  Br.  C.  C.  128,  ti.  (2)  7  R.  R.  311  (10  Ves.  1). 
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Colleton 

v. 

Gabth. 


Declare  that  the  widow  is  not  barred  of  her  distributive  share 
of  the  undisposed-of  residue,  of  the  testator's  personal  estate,  and 
that  she  is  not  entitled  to  any  part  of  the  furniture,  &c. 


1833. 
Feb.  22. 

Shadwell, 
V.-C. 

[31] 


[  *M  ] 


EXTON  v.  SCOTT  (l). 

(6  Simons,  31—40.) 

A.  having  received  monies  belonging  to  B.  privately,  and  without  any 
communication  with  B.,  prepared  and  executed  a  mortgage  to  him  for 
the  amount.  A.  retained  the  deed  in  his  custody  for  12  years,  and  then 
died  insolvent.  After  his  death,  the  deed  was  discovered  in  a  chest  con- 
taining his  title-deeds :  Held  that  the  deed  was  not  an  escrow,  there 
being  no  evidence  to  show  that  it  was  executed  conditionally,  but  that  it 
took  effect  from  its  execution,  and  was  good  against  A.'s  creditors. 

L.  Hampson,  a  banker  and  solicitor,  was,  under  his  marriage 
settlement  dated  in  1786,  tenant  for  life  of  certain  estates  in 
Bedfordshire,  with  remainder  to  his  daughters  in  fee ;  and  the 
trustees  of  the  settlement  were  empowered,  with  the  consent 
of  the  tenant  for  life,  to  sell  the  estates  and  lay  out  the  purchase- 
money  in  the  purchase  of  other  estates  to  be  settled  to  the  same 
uses;  and,  in  the  meantime,  the  purchase-money  was  to  be 
invested  in  Government  or  real  securities.  In  1809, 1810,  and  1812, 
Edward  Hampson,  the  brother  of  L.  Hampson,  and  the  surviving 
trustee  of  the  *  settlement,  at  the  request  of  L.  Hampson,  sold 
certain  parts  of  the  settled  estates,  and  the  purchase-monies 
were  paid  into  L.  Hampson's  Bank,  to  an  account  intituled, 
"  Messrs.  L.  and  E.  Hampson,  trust  money."  The  monies  so  paid 
in,  were  afterwards  invested  in  the  purchase  of  Navy  Five  per 
Cents,  in  the  name  of  L.  Hampson  alone,  and,  between  January 
and  August  in  1812,  he  sold  out  part  of  the  stock,  and  in 
December,  1814,  he  sold  out  the  remainder,  amounting  to  5,000J. 

In  July,  1811,  and  December,  1812,  L.  Hampson's  two  daughters 
married,  and  Sir  John  Filmer  and  Richard  Gilpin  were  the  trustees 
of  their  settlements. 

By  an  indenture,  dated  the  18th  of  December,  1812,  and 
expressed  to  be  made  between  L.  Hampson  of  the  one  part,  and 
Sir  John  Filmer  and  Richard  Gilpin   (who  were  described  as 

Q.  B.  790,  77  L.  T. 


(1)  Cracknall  v.  Janson  (1879)  11 
Ch.  D.  1.  Cp.  London  Freehold 
Property  Co.  v.   Suffield,  '97,  2  Ch. 


608,   66  L.  J. 
445,  C.  A. 
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trustees  named  in  the  settlements  made  previous  to  and  upon  Exton 
the  marriages  of  the  two  daughters  of  L.  Hampson,  by  Frances,  Scott. 
his  late  wife,  deceased,)  of  the  other  part ;  after  reciting  that  the 
sum  of  5,0002.,  the  net  money  arising  from  the  sale  of  the  part 
of  the  settled  estates  in  the  county  of  Bedford  comprised  in  the 
settlement  made  upon  the  marriage  of  L.  Hampson,  with  Frances, 
his  late  wife,  was  paid  to  and  received  by  Hampson,  and  was  then 
in  his  hands,  as  he  thereby  admitted  and  acknowledged,  and  that 
Hampson,  previous  to  the  marriages  of  his  daughters,  undertook 
and  agreed  to  execute  a  mortgage,  to  Filmer  and  Gilpin,  of  the 
messuages,  lands  and  hereditaments  thereinafter  mentioned  and 
described,  for  securing  the  payment  to  them  of  the  said  sum  of 
5,000/.  upon  the  trusts  and  for  the  purposes  of  the  settlements 
made  previous  to  the  marriages  of  his  said  daughters :  it  was 
witnessed  *that,  in  consideration  of  the  premises,  and  for  better  [  *33  ] 
securing  the  repayment  of  the  5 ,0002.  to  Filmer  and  Gilpin  upon 
the  trusts  and  for  the  purposes  aforesaid,  Hampson  demised  to 
them,  all  his  messuages,  lands,  hereditaments  and  real  estates 
whatsoever,  situate  in  the  parishes  of  Luton  and  Caddington,  in 
the  county  of  Bedford,  then  in  the  possession  or  occupation  of 
him  and  his  tenants,  for  the  term  of  500  years,  subject  to  redemp- 
tion on  payment  by  Hampson,  to  Filmer  and  Gilpin,  of  the  sum 
of  5,0001.,  with  lawful  interest  for  the  same  from  thenceforth, 
upon  the  trusts  and  for  the  purposes  aforesaid ;  and  Hampson 
covenanted  with  Filmer  and  Gilpin,  to  pay  to  them  the  5,000i. 
and  interest  accordingly :  and,  by  a  bond  of  even  date,  he  became 
bound  to  them  in  10,000?.,  conditioned  for  payment  of  the  5.000J. 
with  lawful  interest,  on  the  18th  of  July  then  next. 

In  March,  1824,  Hampson  died  insolvent  and  intestate ;  and 
a  suit  was  shortly  afterwards  instituted,  by  two  of  his  creditors 
on  behalf  of  themselves  and  his  other  creditors,  to  have  his 
estate  applied  in  payment  of  his  debts.  The  usual  decree  having 
been  made,  Sir  Jotin  Filmer  and  Richard  Gilpin,  claimed,  before 
the  Master,  to  be  paid  the  5,000/.  secured  by  the  bond  and 
mortgage,  as  a  debt  due  from  the  testator  at  his  decease. 

Sir  J.  Filmer  made  an  affidavit  in  support  of  the  claim,  stating 
that  Hampson  was,  at  his  death,  indebted  to  him  and  Gilpin  in 
5,0002.,  being  the  net  money  arising  from  the  sale  of  part  of  the 
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Exton  estates  comprised  in  Hampson's  marriage  settlement,  which  was 
soott.  paid  to  and  received  by  him  ;  in  consideration  whereof  he  agreed 
[  *34  ]  to  *execute  the  bond  and  mortgage,  for  securing  the  repayment 
thereof  to  Filmer  and  Gilpin  as  trustees  of  the  settlements  made 
on  the  marriages  of  his  daughters,  upon  whom  the  estates  would 
have  descended  if  they  had  not  been  sold,  and  that  he  executed 
the  bond  and  mortgage  in  pursuance  of  that  agreement ;  and  that 
the  5,000/.,  with  interest  from  Hampton's  death,  remained  due 
from  his  estate. 

It  appeared,  by  the  evidence  in  opposition  to  the  claim,  that 
the  bond  and  mortgage  were  privately  prepared  by  Hampson 
himself,  and  were  in  his  own  handwriting ;  that  they  were 
executed  by  him  in  his  private  office,  and  when  no  one  was 
present  except  himself  and  the  clerk  who  attested  his  execution  ; 
that,  a  few  days  after  his  death,  they  were  found  in  an  iron 
chest,  in  his  bed-room,  containing  the  title-deeds  relating  to  the 
mortgaged  premises  and  other  estates,  which  were  tied  up  in 
bundles  separate  from  the  bond  and  mortgage-deed ;  and  that, 
before  Hampson's  death,  the  existence  of  those  instruments  was 
not  known  to  the  persons  to  whom  they  were  executed,  or  to  any 
of  the  persons  interested  under  the  same :  and  one  of  the  wit- 
nesses, who  had  been  a  partner  with  Hampson  in  his  banking 
business,  deposed  that,  on  the  18th  of  December,  1812,  Hampson 
was  indebted  to  certain  persons  in  sums  amounting  to  3,6001., 
which  still  remained  unpaid,  and  that,  on  the  same  day,  Hampson, 
as  the  witness  believed,  was  insolvent. 

The  Master  having  reported  that  the  bond  and  mortgage  were, 
in  his  opinion,  void  against  Hampson's  creditors,  Filmer  and 
Gilpin  excepted  to  the  report. 

L  35  ]  Sir    E.   Sugden  and  Mr.    Thompson,   in   support  of    the 

exceptions : 

At  the  time  when  L.  Hampson  executed  the  bond  and  mortgage- 
deed,  he  had  received  the  whole  of  the  trust-money ;  and  he  had 
in  his  hands  5,0002.  part  of  it.  By  getting  the  fund  into  his 
possession,  he  constituted  himself  a  trustee  of  it.  It  was  ear- 
marked as  a  trust  fund  :  no  creditor  could  have  claimed  it.  The 
moment  that  he  assumed  the  character  of  a  trustee,  this  Court 
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would  give  legal  validity  to  all  acts  done  by  him,  which  he  might  Exton 
have  been  compelled  to  do.  By  the  settlement  of  1786,  the  Scott. 
monies,  until  they  were  reinvested  in  the  purchase  of  lands,  were 
to  be  laid  out  on  Government  or  real  securities  ;  and  Hampson 
having  the  money  in  his  hands,  and  before  he  dealt  with  it  gave 
a  real  security  accordingly.  His  assets  were  increased  by  the 
amount  of  the  money  for  which  he  gave  the  security ;  and  his 
creditors  have  had  the  full  benefit  of  it.  As  there  was  a  legal 
and  equitable  obligation  to  do  the  act,  and  a  sufficient  considera- 
tion, it  cannot  be  said  that  the  deed  was  voluntary :  therefore 
the  evidence  that  Hampson,  when  he  made  the  mortgage,  owed 
debts  to  the  amount  of  8,000Z.  or  4,000/.,  which  are  still  unpaid, 
is  of  no  importance.     *     *     * 

The  mere  circumstance  that  Hampson  retained  the  deed  in  his 
custody,  *does  not  affect  its  validity :  Doc  v.  Knight  (l).  £  *36  ] 

3/r.  Knight  and  Mr.  Turner,  for  the  plaintiffs,  in  support  of 
the  report : 

There  are  two  questions  in  this  case:  1st.  Whether  the 
delivery  of  the  deed  was  sufficient  to  constitute  it  a  complete 
deed:  2nd.  Whether  it  is  not  void  under  18  Eliz.  c.  5. 

A  deed,  although  formally  sealed,  delivered  and  attested,  may 
be  an  escrow.  Both  the  old  and  the  modern  cases  have  decided 
that,  upon  all  the  circumstances  of  the  case  taken  together,  it  is 
a  question  for  a  jury  whether  there  has  been  a  complete  delivery 
of  a  deed  :  Johnson  v.  Baker  (2).  That  case  proves  that,  though 
nothing  is  said  by  a  party  to  a  deed  at  the  time  of  execution,  he 
is  not  precluded  from  shewing  that  it  was  not  finally  executed 
as  a  complete  and  perfect  instrument :  Murray  v.  Lord  Stair  (3). 
If  the  intention  of  the  grantor  in  this  case,  when  he  executed  the 
deed  and  placed  it  in  his  chest,  was  to  retain  it  in  his  own  power, 
the  effect  will  be  the  same  as  if  he  had  executed  the  deed  con- 
ditionally. Doe  v.  Knight  only  shews  that  the  circumstances  of 
that  case  did  not  warrant  the  conclusion  of  the  jury.  That  case 
is  plainly  distinguishable  from  this.  Here  the  deed  was  prepared 
and  engrossed  by  the  grantor  himself,  and  was  executed  by  him 

(1)  29  R.  R.  355  (5  B.  &  C.  671).  (3)  26  R.  R.  282,  285,  286  (2  B.  &  C. 

(2)  23  R.  R.  338  (4  B.  &  Aid.  440).      82,  87,  88). 
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Exton  in  the  presence  of  his  clerk  only,  (no  person  intended  to  be 
Scott.  benefited  being  privy  to  it,)  and  was  kept  by  him  in  his  chest 
[  *37  ]  till  his  death.  In  *Doe  v.  Knight,  the  deed  was  delivered  to  a 
third  person,  and  placed  out  of  the  control  of  the  grantor,  with 
a  declaration  that  it  belonged  to  the  grantee.  Here  the  deed 
never  was  out  of  the  custody  of  the  grantor.  In  Naldred  v. 
Gilliam  (l),  there  was  no  circumstance  beyond  the  retainer  of  the 
deed.     *     *     * 

The  first  decree  in  this  cause  was  the  usual  decree  in  a 
creditor's  suit,  directing  merely  the  common  inquiries.  Filmer's 
affidavit  was  carried  in  by  him,  as  a  mere  ordinary  creditor, 
under  that  decree.  The  Master,  in  his  report,  stated  the  special 
circumstances  of  the  claim,  without  coming  to  any  conclusion  as 
to  its  validity  or  invalidity.  Then  a  subsequent  decretal  order 
was  pronounced,  directing,  specifically,  the  Master  to  inquire  and 
state  whether  the  mortgage  and  bond  were  valid.  It  is  clear 
that  no  such  agreement  as  is  stated  by  Filmer,  could  have  been 
made.  He  does  not  say  that  there  was  any  agreement  with 
him,  but  only  that  it  was  agreed :  and  the  evidence  proves  that 
there  could  have  been  no  communication  between  him  and 
Hampson.     *     *     * 

[Secondly,  by  18  Eliz.  c.  5,  a  conveyance  will  not  be  valid 
as  against  creditors,  unless  it  be  made  bond  fide  and  for  valuable 
[  38  ]  consideration.]  Now  here  the  deed  was  secretly  and  informally 
made,  and  it  contains  a  false  recital :  Twynes  case  (2) ;  Doc  v. 
Knight  (3).  The  grantor  remained  in  possession  of  the  property 
comprised  in  the  mortgage,  and  he  was  in  a  state  of  insolvency 
at  the  time.  He  did  not  part  with  the  deed,  but  kept  it  in  his 
possession  for  12  years.  A  court  of  equity,  therefore,  would  not 
have  compelled  him  to  deliver  up  the  title-deeds  to  the  mort- 
gagees, but  would  have  said  that  the  deed  was  an  incomplete 
instrument :  Dewey  v.  Bayntun  (4),  Pickstock  v.  Lyster  (o). 

It  was  said  that  Hampson  did  not  touch  the  money  until  he 
had  executed  the  mortgage  ;  but  it  appears  by  the  evidence,  that 

(1)  1  P.  Wms.  577.  See  29  R.  R.   671,  695). 

at  p.  361  (5  B.  &  C.  690).  (4)  8  R.  R.  475  (6  East,  257). 

(2)  3  Co.  Rep.  80.  (5)  16  R.  R.  300  (3  M.  &  S.  371). 

(3)  29  R.  R.  355,  365  (5  B.  &  C. 
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before  August,  1812,  he  had  possessed  himself  of  sums  amounting        Exton 
to  4,927/.,  exclusive  of  the  5,000/.  Scott. 

Mr.  RolfeSLiidMr.  Barber,  appeared  for  Hampson's  personal 
representatives. 

Sir  E.  Sitgden,  in  reply  : 

The  mortgage  deed  was  not  an  escrow.     Nothing  was  to  be 
done  to  precede  its  operation ;  but  it  was  'intended  to  operate        [  *89  1 
from  its  execution.     *     *     * 

The  Vick-Chancellor  : 

I  take  it  to  be  proved  that  the  mortgage-deed  was  sealed  and 
delivered  by  Mr.  Hampson ;  and,  therefore,  it  is  good,  unless  it 
is  shewn  either  that  there  was  fraud  connected  with  the  execution 
of  it,  or  that  it  was  intended  to  be  delivered  as  an  escrow :  but, 
in  the  latter  case,  there  must  be  circumstances  to  shew  that  the 
deed  was  intended  to  take  effect  conditionally,  and  not  absolutely. 

Upon  the  development  of  all  the  circumstances  of  the  trans- 
action, there  is  no  circumstance  with  respect  to  which  this  deed 
can  be  considered  to  have  been  delivered  as  an  escrow  :  there  is 
no  evidence  to  shew  that  it  was  not  intended  to  operate,  imme- 
diately, as  a  security  for  the  5,000/.  which  Hampson  had  received. 
The  law  then  is,  prima  facie,  in  favour  of  the  exceptants. 

With  respect  to  the  recital  that  Hampson  had  agreed  to 
execute  the  mortgage,  that  recital  is  a  mere  matter  of  course : 
and,  as  he  had  received  the  5,000/.,  that  circumstance  would 
justify  the  security ;  and,  consequently,  *that  mere  recital,  though       [  *40 1 
it  was  not  founded  in  fact,  would  not  invalidate  the  deed. 

It  appears,  from  the  Master's  report  made  in  pursuance  of  the 
decree  on  the  hearing  of  the  cause,  that  I  am  not  at  liberty  to 
infer  that  Hampson  was  in  a  state  of  insolvency  at  the  time 
when  he  executed  the  security ;  for  it  appears  that  he  was  then 
indebted  to  the  amount  of  8,000/.  or  4,000/.  only.  There  being 
then  nothing  to  shew  either  inability  to  grant  the  security,  or 
fraud,  here,  I  have  the  fact  that  the  deed  was  sealed  and  delivered ; 
and  then  I  have  the  authority  of  the  law  for  saying  that  the 
mere  retainer  of  the  deed,  will  not  affect  its  validity. 

Exception  allowed. 
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IB.B. 


1833. 
March  4. 

Bhadwell, 
V.-C. 
[47] 


ROBINSON  v.   SMITH  (1). 

(6  Simons,  47—48 ;  S.  C.  2  L.  J.  (N.  S.)  Ch. 


re.) 


£•48] 


A  testator  bequeathed  700?.  to  his  daughter's  husband,  his  executors, 
&c.  in  trust  to  pay  the  interest  to  his  daughter,  for  her  separate  use  for 
life,  and  after  her  death,  to  such  persons  as  she  should  appoint  by  will, 
and,  in  default  of  appointment,  to  her  personal  representatives.  The 
daughter  died  without  having  made  any  appointment:  Held  that  her 
next  of  kin,  to  the  exclusion  of  her  husband,  were  entitled  to  the  700/. 

The  testator  in  this  cause  bequeathed  700Z.  to  M.  Smith,  his 
executors,  &c.  in  trust  that  he,  his  executors,  &c.  should  invest 
the  same  in  the  usual  securities,  and  pay  the  dividends  and 
interest  thereof  to  the  testator's  daughter  Sarah,  the  wife  of 
M.  Smith,  for  her  separate  use,  for  life,  and,  after  her  decease, 
in  trust  that  M.  Smith,  his  executors,  &c.  should  pay  the  trust- 
monies  to  such  persons  as  S.  Smith  should  by  will  appoint,  and, 
in  default  of  appointment,  to  her  personal  representatives. 

Sarah  Smith  died,  in  her  husband's  lifetime,  without  having 
made  any  appointment  of  the  fund.  Then  M.  Smith  died,  with- 
out having  taken  out  administration  to  his  wife  ;  and,  after  his 
death,  one  of  her  next  of  kin  took  out  administration  to  her,  and 
filed  the  bill  in  this  cause,  claiming  the  fund,  against  the  other 
next  of  kin  and  the  executors  of  M.  Smith. 

Mr.  Lovat,  Mr.  Koe,  and  Mr.  Elderton,  for  the  plaintiff,  and 
the  other  next  of  kin  of  the  wife. 

Mr.  liolfe  and  Mr.  Hall,  for  the  husband's  executors,  argued 
that  the  words  "  personal  representatives  "  were  synonymous 
with  "  executors  and  administrators,"  and  that,  as  a  gift  to  A. 
for  life,  and,  after  his  death,  to  his  executors  or  administrators, 
would  give  A.  the  absolute  interest,  so,  under  the  trusts  declared 
in  this  case,  Mrs.  Smith  took  an  absolute  interest  in  *the  fund : 
Saberton  v.  Skeels  (2).     *     *     * 


•»       The  Vice-Chancellor  : 

The  husband  and  his  executors  are  made  legatees  of  the  fund, 


(1)  This  case  has  been  criticized 
(see  L.  E.  4  Eq.  368),  but  see  Briggs 
v.  Upton  (1872)  L.  E.  7  Ch.  376,  and 
.see  also  Best's  Settlement  Trusts  (1874) 


L.  E.  18  Eq.  686,  and  In  re  Ware 
(1890)  45  Ch.  D.  269.-0.  A.  S. 
(2)  32  E.  E.  284  (1  E.  &  Mv.  587). 
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merely  as  trustees.  The  testator  considered  that  his  daughter 
might  die,  either  in  the  lifetime  of  her  husband,  or  after  his 
death ;  and,  therefore,  he  provided  that  the  husband,  or  his 
executors,  should  pay  the  fund.  But  the  counsel  for  the  executors 
contend  that  they  are  not  to  pay,  but  to  retain  th9  fund.  I  am, 
however,  of  opinion  that  the  testator  intended  to  give  to  the 
husband,  his  executors  and  administrators,  nothing  but  a  trustee- 
ship, and,  consequently,  that  they  are  excluded  from  all  beneficial 
interest  in  the  fund  (l). 


Robinson 

v. 

Smith. 


NEWTON  v.   LUCAS. 

(6  Simons,  54—67.) 
[See  the  report  of   this  case  on  appeal,  1  My.  &  Gr. 
where  the  Vice-Chancellob'b  decision  was  reversed.] 


18S3. 
March  14,  15. 


891, 


HASTINGS  v.  HANE. 

(6  Simons,  67—72.) 

A  testator,  after  giving  specific  and  pecuniary  legacies,  willed  that  A. 
and  B.  should  divide,  equally,  any  monies  which  might  remain  to  his 
account  after  payment  of  his  debts  and  pecuniary  legacies.  The  testator, 
at  the  date  of  his  will  and  at  his  death,  had  money  accounts  subsisting 
between  him  and  his  bankers,  and  other  persons :  Held  that  the  bequest 
did  not  pass  his  residuary  estate,  but  only  the  balances  due  on  those 
accounts,  subject  to  the  debts  and  legacies. 
This  Court  is  not  bound  by  the  decision  of  the  Ecclesiastical  Court  as 
'  to  the  effect  of  a  bequest. 

Frank  Abney  Hastings,  by  his  will  dated  the  23rd  of  September, 
1825,  after  giving  several  specific  and  pecuniary  legacies,  gave 
the  residue  of  his  property  and  effects  to  J.  Macdowall,  and 
appointed  him  and  Sir  Edmund  Antrobus,  executors  of  his  will. 

The  testator,  soon  after  the  execution  of  his  will,  sailed  for 
Greece,  entered  into  the  service  of  the  Greek  Government,  and 
was  appointed  to  the  command  of  a  Greek  steam  vessel  of  war, 
which  was  called,  in  English,  The  Perseverance,  and,  in  Greek, 
Karteria.  Whilst  on  board  this  vessel  he  wrote,  as  follows,  on 
Ihe  back  of  one  of  the  sheets  of  a  duplicate  of  his  will. 

(1)  See  Haines  v.  Ottey,  36  B.  E.  352  (1  My.  &  K.  465). 


1833. 
March  16. 

Shad  well, 
V.-C. 

[67] 
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Hastings  "  On  board  the  Perseverance  steam  vessel,  at  sea. — June  20thr 
Hane.  1826.  I  hereby  revoke  these  my  former  dispositions  of  my  pro- 
[  *68  ]  perty ;  and  being,  as  I  believe,  *  unable  to  make  any  legal  transfer 
or  legacy  of  my  property  from  on  board  this  vessel,  I  can  only 
request  that  Captain  Edward  Scott,  R.N.,  the  same  mentioned 
in  my  former  testament,  may  inherit  my  books,  instruments, 
charts,  maps,  arms,  and  1,0002.  sterling  ;  and  that  George  Finlay, 
now  on  board  this  vessel,  may  inherit  5001.  sterling ;  and  that 
my  servant,  A.  Ross,  may  inherit  all  my  wearing  apparel,  stores, 
wine,  plate,  &c. ;  also  that  Mr.  Nicolo  Kalergy,  Greek,  now  at 
Tinos,  and  Mr.  J.  Hane,  officer  on  board  this  vessel,  may  divide 
equally  any  monies  which  may  remain  to  my  account  after  pay- 
ment of  the  aforesaid  sums  and  my  debts. — Frank  Abney 
Hastings,  Perseverance  steam  vessel,  at  sea.  June  20th,  1826. 
The  alteration  in  favour  of  J.  Hane  and  Nicolo  Kalergy,  8th 
August,  1827.     Karteria  Lyra." 

On  the  1st  of  June,  1828,  the  testator  died  in  the  island  of 
Zante,  leaving  the  plaintiffs,  his  mother  and  brother,  his  next 
of  kin. 

In  November,  1828,  Mr.  Macdowall  proved  the  first  will,  the 
original  of  which  had  been  left  by  the  testator,  with  Messrs. 
Coutts  &  Co.  his  bankers.  The  probate  was  afterwards  revoked 
at  the  suit  of  the  defendant  J.  Hane,  and  letters  of  administra- 
tion to  the  testator,  with  the  second  will  annexed,  were  granted 
to  him. 

The  bill  insisted  that  the  residue 'of  the  testator's  estate  was 
not  disposed  of  by  the  second  testamentary  paper,  and  that  the 
plaintiffs  were  entitled  to  it  as  his  next  of  kin. 
[  69  ]  The  bill  prayed  for  the  usual  accounts  of  the  testator's  estate, 

debts,  &c. ;  and  that  it  might  be  declared  that  the  plaintiffs  were 
entitled  to  the  clear  residue  of  his  estate,  and  that  it  might  be 
paid  over  to  them  according  to  their  respective  rights  therein. 

The  answer  stated  that  the  plaintiffs  had  contested  the  defen- 
dant's right  to  the  letters  of  administration,  in  the  Ecclesiastical 
Court,  on  the  ground  that  the  testamentary  paper  did  not  dispose 
of  the  residue,  but  that  it  was  undisposed  of  and  belonged  to 
them  as  his  next  of  kin ;  that  the  defendant,  on  the  other  hand,. 
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insisted  that  the  residue  was  disposed  of  by  the  testamentary     Hastings 

paper,  and  that  he,  as  one  of  the  residuary  legatees  named        hanb. 

therein,  was  entitled  to  the  letters  of  administration  ;  that  Sir  J. 

Nicholl,  the  Judge  of  the  Court,  decided  that  the  testamentary 

paper,  upon  the  true  construction  thereof,  amounted  to  a  gift  of 

the  residue  to  the  defendant,  and,  on  that  ground,  decreed  that 

the  letters  of  administration  should  be  granted  to  him.     The 

defendant  submitted  that  that  decision  was  a  judgment  by  a 

court  of  competent  jurisdiction  on  the  construction  of  the  will, 

and  that  the  judgment  not  having  been  appealed  from,  it  was 

not  competent  to  this  Court  to  question  that  decision,  or  to  put, 

on  the  dispositions  of  the  will,  a  construction  different  from  that 

which  had  been  put  on  them  by  a  Court  to  whose  jurisdiction 

such  questions  properly  belonged. 

By  the  decree,  it  was  referred  to  the  Master  to  inquire  and 
state  whether,  on  the  20th  of  June,  1826,  the  8th  of  August, 

1827,  and  the  1st  of  June,  1828,  or  at  any  of  those  times,  the 
testator  had  any  and  what  money-account  ^subsisting  between        [  *70  ] 
him  and  any  and  what  person  or  persons.     The  Master  found 

that,  on  the  20th  of  June,  1826,  the  8th  of  August,  1827,  and 
the  1st  of  June,  1828,  the  testator  had  a  money-account  subsisting 
between  him  and  Messrs.  Coutts  &  Co.  as  his  bankers  in  England, 
and  that,  on  the  8th  of  August,  1827,  and  the  1st  of  June,  1828, 
he  had  also  a  money-account  subsisting  between  him  and  the 
Greek  Government,  in  respect  of  his  disbursements  on  account 
of  the  vessel,  on  which  account  1,180Z.  sterling  were  due  to  him 
on  the  1st  of  June,  1828  ;  and  that  he  had  also,  on  the  1st  of 
June,  1828,  owing  to  him  from  the  Greek  Bank  or  Commission 
of  Finances,  474Z.,  from  E.  Henos,  1001.  and  from  D.  Kalergy, 
118/.;  but  the  Master  did  not  find  that,  besides  such  several 
accounts  aforesaid,  the  testator  had,  at  the  respective  times 
aforesaid,  any  other  money-account  subsisting  between  him  and 
any  other  person  or  persons.  It  appeared,  however,  by  the 
state  of  facts,  that,  on  the  8th  of  August,  1827,  and  1st  of  June, 

1828,  the  testator  was  entitled  to  4,510  French  Five  per  cent. 
Rentes,  and  6002.  Four  per  cent.  English  Stock ;  and  that 
the  balances  due  to  the  testator  from  Coutts  &  Co.  on  the 
20th  of  June,  1826,  the  8th  of  August,   1827,   and  the   1st 
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Hastings     of  June,  1828,  were,  respectively,  92Z.  7*.  6d.,  811.  Is.  6d.  and 
h^e.       SOW.  11*.  lid. 

The  cause  now  came  on  for  further  directions. 

Sir  E.  Sugden,  Mr.  Knight,  and  Mr.  G.  Ricliards,  for  the 
plaintiffs. 

Mr.  Pepys  and  Mr.  Jos.  Russell,  for  the  defendant,  contended 

[  *7i  ]       that  the  bequest  to  N.  Kalergy  and  the  *defendant  J.  Hane,  was 

a  residuary  bequest :  Lynn  v.  Kerridge  (l),  Kendall  v.  Kendall  (2). 

They  also  relied  on  the  judgment  pronounced  by  Sir  John  Nicholl 

as  being  conclusive. 

Sir  E.  Sugden,  in  reply,  referred  to  Hotliam  v.  Sutton  (3). 

The  Vice-Chancellor  : 

I  do  not  think  that  I  am  bound  by  the  judgment  of  Sir  John 
Nicholl,  as  I  do  not  know  that  he  had  before  him  the  circum- 
stances which  are  found  in  the  Master's  report. 

The  question  is  whether  the  testator  meant  to  give  the  monies 
that  might  remain  to  his  account,  or  to  give  the  general  residue  of 
his  estate.  I  do  not  think  that  what  Lord  Eldon  says  in  Hotham  v. 
Sutton  bears  on  this  case ;  for  he  there  speaks  of  the  effect  of  the 
word  "  monies,"  where  it  is  found  with  other  words.  At  the 
same  time  it  appears  to  me  that  a  case  might  be  put  in  which 
the  word  "monies"  would  pass  the  general  residue  (4).  The 
question,  however,  is  whether  it  passes  the  residue  in  this  case. 

Now  I  am  bound,  in  putting  a  construction  on  this  will,  to 
give  effect  to  every  word  in  it.  The  testator  has  not  said  that 
Hane  and  Kalergy  may  divide  any  moneys  which  may  remain, 
but  any  monies  which  may  remain  to  his  account.  He  had,  at 
the  date  of  his  will,  some  account ;  when  he  made  the  alteration, 
[  *72  ]  he  had  *some  account ;  and  he  had,  at  his  death,  some  account 
which  was  adequate  to  pay  the  legacies,  and  which,  for  aught 
I  know,  might  be  adequate  to  pay  his  debts. 

(1)  West's  Cases,  temp.  Hardwicke,  (3)  10  R.  E.  83,  85  (15  Ves.  319, 
172.  327). 

(2)  28  R.  R.  125,  127  (4  Russ.  360,  (4)  See  Ommancy  v.  Butcher,  24 
369).  R.  R.  42  (1  T.  &  R.  260). 
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I  am  bound  to  give  a  meaning  to  the  words,  "  to  my  account :  " 
and,  therefore,  I  am  of  opinion  that  these  parties  are  not  general 
residuary  legatees,  but  are  legatees  of  the  balance  that  might 
remain  to  the  testator's  account,  after  payment  of  his  debts  and 
legacies. 

Declare  that  Kalergy  and  Hane  are  entitled  to  the  surplus  that 
may  remain  due  on  the  accounts  specified  in  the  report,  after 
payment  of  the  debts  and  legacies. 


Hastings 

v. 

Hane. 


PIGGOTT  v.  GREEN  (1). 

(6  Simons,  72 — 75.) 

A  testatrix  gave  legacies  of  100Z.  each,  to  A.,  B.  and  C. ;  and,  in  a 
subsequent  part  of  her  will,  she  appointed  them  her  executors.  In  the 
preceding  clauses,  she  made  devises  and  bequests  "  to  her  executors 
thereinafter  named,"  and  "to  her  executors  and  trustees."  A.  neither 
proved  nor  acted :  Held  that  he  was  not  entitled  to  the  legacy. 

The  question  in  this  case  was  whether  an  executor,  who  had 
neither  proved  nor  acted,  was  entitled  to  a  legacy  given  to  him 
by  the  testatrix  in  the  cause. 

The  following  are  the  clauses  of  the  will  in  which  the  executors 
were  mentioned  : 

"  I  give  and  devise  all  and  every  my  freehold  messuages, 
lands,  tenements  and  hereditaments  whatsoever,  and  also  all  my 
copyhold  messuages,  lands,  tenements  and  hereditaments  what- 
soever, with  their  appurtenances,  unto  and  to  the  use  of  my 
executors  ^hereinafter  mentioned,  their  heirs  and  assigns,  in 
trust,  &c.  &c. 

"I  give  and  bequeath  unto  my  said  executors  and  trustees, 
their  executors,  administrators,  and  assigns,  the  sum  of  3,000/. 
of  lawful  English  money,  upon  trust  that  they  my  said  trustees, 
shall  and  do,  &c.  <fcc. 

"  I  give  and  bequeath  to  Edward  Green,  of  Wargrave  afore- 
said, Gentleman,  Wm.  Fisher,  of  Friday  Street,  London,  Silk 
Mercer,  and  Robert  Lawrence,  of  Reading  in  the  county  of  Berks, 
Linen  Draper,  the  sum  of  200/.  Four  per  cent.  Bank  Annuities, 
upon  trust  that  they  the  said  Edward  Green,  Wm.  Fisher,  and 

(1)  InreApphU/n  (1885)  29  Ch.  Div.  893,  54  L.  J.  Ch.  954,  52  L.  T.  906. 

6—2 


1833. 
March  16. 

Shadwell, 
V.-C. 

[72] 
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Pioqott     Robert  Lawrence,  or  the  survivor  or  survivors  of  them,  his 
Greek.      executors  and  administrators,  do  and  shall,  from  time  to  time, 

&c.  &c. 
"1  give  and  bequeath  unto  each  of  them  the  said  Edward 

Green,  Wm.  Fisher,  and  Eobert  Lawrence,  the  sum  of  1001. 

1  give  and  bequeath  to  A.  S.  Morgan  the  sum  of  100Z.  for  her 
absolute  use-  Also  I  give  and  bequeath  unto  Mr.  R.  Fisher,  of 
the  Strand,  the  sum  of.  100Z.  And  also  to  Mrs.  Green,  the  wife 
of  the  said  Edward  Green,  the  sum  of  1001. 

"And,  as  to  all  the  rest,  residue  and  remainder  of  my  real 
and  personal  estate  and  effects  whatsoever  and  wheresoever,  not 
hereinbefore  disposed  of,  I  give,  devise  and  bequeath  the  same 
and  every  part  thereof,  unto  the  said  Edward  Green,  Wm.  Fisher, 
and  Robert  Lawrence,  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  and  quality  thereof  respectively ; 
[  *74  ]  but,  nevertheless,  upon  trust  that  they  *the  said  Edward  Green, 
Wm.  Fisher,  and  Robert  Lawrence,  or  the  survivors  or  survivor 
of  them,  his  heirs,  executors  and  administrators,  do  and  shall  sell 
and  dispose  of  and  convert  the  same  into  money,  &c.  &c. 

"  And  I  hereby  nominate,  constitute  and  appoint  the  said 
Edward  Green,  Wm.  Fisher  and  Robert  Lawrence  executors  of 
this  my  will." 

The  defendants,  Green  and  Lawrence,  the  acting  executors, 
paid  Fisher  his  legacy ;  but  the  Master,  in  taking  the  accounts 
directed  by  the  decree,  disallowed  that  payment;  upon  which 
the  defendants  excepted  to  the  report. 

Sir  E.  Sugden  and  Mr.  Wakefield,  in  support  of  the 
exceptions,  said  that  the  testatrix,  when  she  gave  the  legacies 
to  the  executors,  mentioned  them  by  their  names :  Cockercll  v. 
Barber  (l). 

The  Attorney-General  and  Mr.  Temple,  in  support  of  the 
report,  said  that  the  testatrix  had  united  the  three  persons, 
whom  she  afterwards  appointed  her  executors,  in  one  bequest : 
Stackpoole  v.  Howell  (2). 

(1)  28  R.  R.  181—192  (1  Sim.  23 ;  (2)  9  R.  R.  200  (13  Ves.  417). 

2  Russ.  585,  598). 


vol.  xxxvm.]     1888.    CH.    6  SIMONS,  74—75. 


85 


The  Vice-Chancellor  : 

I  think  that  the  Master  is  right. 

The  rule  is  that,  where  a  legacy  is  given  to  an  executor, 
prima  facie,  it  is  given  to  him  for  his  trouble  ;  and,  if  he  refuses 
the  office,  he  is  not  entitled  to  it ;  but  if  it  can  be  collected, 
from  the  whole  of  the  will,  that  *the  legacy  was  not  given  to  him 
in  respect  of  the  office,  then  he  will  be  entitled  to  it. 

The  case  of  Cockerell  v.  Barber  affords  sufficient  special 
circumstances  to  shew  that  the  general  rule  did  not  apply. 
There  I  should  have  thought,  from  the  testator's  using  the 
expression  "  my  friend  and  partner,"  that  it  ought  to  be  taken 
that  the  legacy  was  given  to  him  as  a  friend  and  partner ;  and 
there  was  no  gift,  of  the  same  amount,  to  all  the  executors. 

The  testatrix,  in   this  case,  frequently  calls  these  legatees 

"her  executors,"  and  "her  executors  and  trustees;"  and  she 

then  classes  them  together,  and  gives  a  legacy,  of  the  same 

amount,  to  each  of  them.     And,  on  these  grounds,  I  am  of 

opinion  that  the  executor  who  did  not  act,  is  not  entitled  to  his 

legacy ;  and,  consequently,  the  exception  must  be 

Over-ruled. 


Piooott 
Gbssn. 


[•75] 


GARDNEK  v.  HATTON  (1). 

(6  Simons,  93—98.) 

A  testator  bequeathed  7,000/.  secured  on  mortgage  of  an  estate  at  W. 
belonging  to  It.  T.  The  7,000/.  and  interest  were  received  after  the  dato 
of  the  will,  by  the  testator's  agent,  on  his  account,  and,  immediately 
afterwards,  6,000/.  part  of  it,  was  invested  on  another  mortgage,  and  the 
remainder  was  paid  into  a  bank  in  which  the  testator  had  no  other  monies, 
but  was  afterwards  drawn  out  by  a  person  to  whom  the  testator  had  given 
a  cheque  for  the  amount :  Held  that  the  legacy  was  specific,  and,  not- 
withstanding the  6,000/.  remained  due  on  the  second  mortgage  at  the 
testator's  death,  that  the  legacy  was  wholly  adeemed. 

Philip  Gardner,  by  his  will  dated  the  9th  of  September,  1822, 
devised  certain  real  estates  to  his  son,  Philip  Thomas  Gardner, 
(the  plaintiff)  for  his  life,  and  then  expressed  himself  as  follows : 
"  Also  I  give  and  devise  the  interest  of  the  sum  of  26,1882. 10*.  2d. 
stock,  standing  in  my  name  in  the  Three  per  cent.  Consols,  also 

(1)  Myiton  y.  Mytton  (1874)  L.  R.  328 ;  In  re  Pratt,  '94,  1  Ch.  491,  63 
19  Eq.  30,  44  L.  J.  Ch.  18,  31  L.  T.      L.  J.  Ch.  484,  70  L.  T.  489. 


1833. 
April  2. 

Shadwell, 
V.-O. 

[93] 
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Gabdneb  I  give  and  devise  the  interest  of  7,0002.  secured  on  mortgage  of 
Hatton.  an  estate  at  Worstead,  in  the  county  of  Norfolk,  belonging  to 
Mr.  Robert  Tuck,  also  I  give  and  devise  the  interest  of  6,000/. 
now  secured  on  mortgage  of  an  estate  at  Conway  in  the  county 
of  Carnarvon,  belonging  to  the  late  Holland  Williams,  Esquire, 
also  I  give  and  devise  the  interest  of  6,000/.  now  secured  on 
mortgage  of  an  estate  at  Carreglwyd  in  the  Isle  of  Anglesey, 
belonging  to  Holland  Griffith,  Esquire,  during  the  term  of  his 
natural  life,  then,  with  the  interest  of  1,100/.  now  secured  on 
mortgage  of  an  estate  at  Berthlwyd  in  the  county  of  Merioneth, 
belonging  to  Miss  Ellen  Evans,  together  with  those  devised 
above  to  my  son  Philip  Thomas  Gardner  during  the  term  of  his 
life,  to  the  use  of  Charles  Madryll,  Esquire,  and  the  Rev.  Charles 
William  Burrell,  in  trust,  after  his  death,  to  go  with  the  estates 
to  the  first-bom  son  of  the  body  of  my  son  lawfully  begotten,  and 
to  the  heirs  male  of  the  body  of  such  son  lawfully  begotten,  and, 
in  default  of  such  issue  male  of  such  son,  to  the  first,  second,  or 
[  *94  ]  third,  and  all  and  every  the  other  *son  or  sons  of  the  body  of 
my  said  son  lawfully  begotten."  And,  after  making  several 
other  bequests,  the  testator  gave  to  the  plaintiff  his  watch  and 
golden  chain,  together  with  all  the  remainder  and  residue  to  be 
considered  as  undisposed  of  and  go  to  him. 

The  testator  died  on  the  10th  of  September,  1826. 

The  bill  prayed  that  it  might  be  declared  that  the  bequest  of 
the  7,000/.  secured  on  mortgage,  &c.  was  specific,  and  was 
adeemed  by  the  testator  calling  in  and  receiving  the  same  after 
the  date  and  publication  of  his  will. 

The  decree  referred  it  to  the  Master  to  inquire  and  state 
whether  the  sum  of  7,000/.  secured  on  mortgage  as  in  the 
pleadings  mentioned,  was  paid  off  in  the  testator's  lifetime,  and 
how  and  to  whom  and  in  what  manner  the  same  was  disposed 
of,  with  liberty  to  state  special  circumstances. 

The  Master's  report  set  forth  an  affidavit  made  by  C.  Pemberton, 
of  Cambridge,  Gentleman,  who  deposed  that  the  testator's 
personal  estate,  at  the  time  of  making  his  will,  consisted,  in 
part,  of  a  mortgage-debt  of  7,000/.  secured  as  mentioned  in  the 
will :  that,  on  or  about  the  17th  of  October,  1825,  the  whole  of 
the  principal,  together  with  an  arrear  of  interest  amounting  to 
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840!.  14s.  7d.,  was  paid  off  by  Tuck,  and  received  by  the  testator's  Gardner 
solicitor  on  his  behalf,  after  the  testator  had  executed  the  hattox. 
re-conveyance  of  the  mortgage  ;  and  that,  immediately  after- 
wards, 6,000Z.,  part  of  the  money  paid  off,  was  invested,  by  the 
testator's  solicitor,  on  another  mortgage,  dated  the  18th  and  19th 
*of  October,  1825,  of  a  freehold  and  copyhold  estate  at  Hardwicke,  [  *»s  ] 
in  Cambridgeshire,  belonging  to  William  Royston,  on  which 
security  the  6,0002.  had  ever  since  continued :  that,  on  or  about 
the  17th  of  October,  1825,  the  testator  opened  an  account  with 
Messrs.  Mortlock  and  Sons,  Bankers,  at  Cambridge,  on  which 
day  the  residue  of  the  first  mentioned  mortgage-debt,  amounting 
to  1,840Z.  14*.  Id.,  was  paid  by  the  testator's  solicitor  into  the 
hands  of  Messrs.  Mortlocks,  and  was  by  them  placed  to  the 
testator's  credit:  that,  on  or  about  the  7th  of  December,  1825, 
the  testator  drew  out  the  sum  of  1,840/.  14s.  Id.,  by  a  cheque 
payable  to  one  C.  Hare,  who  was  the  managing  articled  clerk 
and  son-in-law  of  the  testator's  attorney,  and  that  the  same  sum 
was  placed  to  Hare's  credit  with  the  said  bankers,  on  or  about 
the  same  7th  of  December,  1825:  that  no  other  sums  were 
entered,  either  to  the  debit  or  to  the  credit  of  the  testator  with 
the  said  bankers,  on  or  between  the  17th  of  October  and  the 
7th  of  December,  1825 ;  that  no  security  was  taken,  by  the 
testator  from  Hare,  for  the  1,840/.  14s.  Id.,  nor  was  any  con- 
sideration paid  or  given  for  the  same :  that,  in  or  about  Trinity 
Term,  1829,  the  testator's  executrix  commenced  an  action  against 
Hare,  for  recovery  of  the  1,840/.  14s.  Id.,  which  she  was  informed 
Hare  had  never  accounted  for,  but  the  action  abated  by  his  death, 
and  his  widow  proved  his  will  and  carried  with  her  the  whole  of 
his  property  to  America:  that  no  direction,  to  the  deponent's 
knowledge,  was  given  by  the  testator  that  the  6,000/.  so  laid  out 
as  aforesaid,  was  to  be  in  substitution  of  the  mortgage  paid  off 
by  Tuck,  and  which  had  been  bequeathed  by  the  will.  The 
Master  certified  that,  upon  consideration  of  the  matters  afore- 
said, he  found  that  the  7,000/.  secured  to  the  testator,  &c,  was 
*paid  off  in  his  lifetime,  and  that  the  principal  and  interest  were  [  *96  ] 
received  by  his  solicitor  on  his  account ;  and  that,  subsequently 
thereto,  6,000/.,  part  thereof,  was  invested  by  the  testator's 
solicitor  as  before  mentioned,  and  was  still  due  and  owing,  and 
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Gardner     that  the  residue,  amounting  to  1,8401.  14*.  7d.9  was  received 
hatton.     and  retained  by  Hare,  and  was  still  due  from  his  estate. 

Sir  E.  Sugden  and  Mr.  BetheU,  for  the  plaintiff,  said  that 
the  bequest  of  the  7,0001.,  as  well  as  the  bequests  that  preceded 
and  followed  it,  was  clearly  specific  ;  and  that  the  only  question 
was  whether  the  specific  money  had  been  re-invested :  that  the 
testator  had  not  laid  the  money  by,  for  the  legatee,  but  dealt 
with  it  as  a  general  fund :  that  he  had  laid  out  part,  and  dealt 
with  the  rest  as  part  of  his  general  assets :  Fryer  v.  Motris  (l) ; 
Barker  v.  Rayner  (2). 

Mr.  Treslovc  and  Mr.  Ching,  for  the  defendant : 

*  *  Supposing  the  bequest  to  be  specific,  it  appears,  from 
the  manner  in  which  the  testator  disposed  of  the  money,  that  he 
intended  to  preserve  it  for  the  legatee.  [They  cited  Le  Grice  v. 
Finch  (3),  and  other  cases,  referred  to  in  the  following  judgment.] 

[  97  J        The  Vice-Chancellor  : 

This  is  a  plain  case. 

In  Ashburner  v.  Macguire  (4),  Lord  Thurlow  held  that  the 
legacy  was  clearly  specific,  and  that  it  was  adeemed  to  the  extent 
of  the  dividend  which  had  been  received  by  the  testator  under 
the  commission ;  and  all  that  he  decreed  was  that  the  bond 
should  be  delivered  up  to  the  wife  and  children,  in  order  that 
they  might  receive  the  dividend  not  received  by  the  testator, 
and  whatsoever  might  thereafter  be  payable,  out  of  the  bankrupt's 
estate,  in  respect  of  the  debt.  But  he  did  not  direct  that  the 
legatees  should  be  recouped  out  of  the  general  assets  of  the 
testator. 

In  Le  Once  v.  Finch,  the  Master  op  the  Rolls  puts  it  thus, 
that  the  sum  given  was  so  described  in  the  will,  that  it  was  a 
matter  of  indifference  whether  it  remained  out  on  mortgage  at 
the  time  of  the  testatrix's  death,  or  not,  and,  therefore,  the 
circumstance  of  calling  it  in  did  not  affect  the  gift. 

(1)  7  E.  E.  222  (9  Ves.  360).        (3)  17  E.  E.  10  (3  Mer.  50). 

(2)  26  B.  E.  18  (5  Madd.  208 ;  2    (4)2  Br.  C.  C.  108. 
Eus8.  122). 
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Li  Barker  v.  Rayner,  no  person  could  doubt  that  the  policies 
were  specifically  given. 

The  cases  cited  for  the  defendant,  do  not,  as  it  seems  to  me, 
affect  the  present  question:  and  I  cannot  entertain  a  doubt, 
seeing  how  the  testator  has  placed  this  bequest,  that  it  is  as 
much  a  specific  gift,  as  the  gift  of  the  dividends  of  the  sum  of 
stock. 

I  must  take  it  that  every  thing  was  done  with  the  knowledge 
of  the  testator.  He  executed  the  re-conveyance  to  the  mort- 
gagor ;  and  the  6,0001.  was  laid  out  on  a  new  security,  given  by 
a  new  person :  so  that  a  new  debt  was  constituted ;  and  then  he 
gave  a  cheque  for  the  1,8402. 14*.  Id.  to  Hare. 

My  opinion  is  that,  when  the  testator  received  the  whole  of 
the  debt,  there  was  an  end  of  the  subject,  and,  consequently, 
that  this  is  a  clear  case  of  ademption. 


Gardner 

v. 
Hattok. 

[98] 


WEIGALL  v.  BROME  (1). 

(6  Simons,  99—115.) 

A  testator,  seised  of  freeholds  and  copyhold*  in  fee,  and  leaseholds  for 
lives,  and  possessed  of  leaseholds  for  years,  devised  "  all  his  real  estate 
whatsoever  and  wheresoever,"  to  certain  uses  thereby  declared,  and  also 
bequeathed  all  his  personal  estate  as  therein  mentioned  :  Held  that  the 
leaseholds  for  lives  passed  by  the  devise  of  real  estate  by  force  of  the 
special  context  of  the  will,  but  that  the  leaseholds  for  years  passed  by 
the  bequest  of  personal  estate. 

In  this  case  (which  presents  no  features  of  particular  interest 
in  itself),  the  Vice-Chancellor  held  that  the  special  context  of 
the  will  shewed  that  the  expression  "  real  estate  "  was  used  by 
the  testator  as  inclusive  of  all  his  freehold  estate,  and  that 
leaseholds  for  lives  accordingly  passed  by  the  devise;  and 
referring  to  Fitzroy  v.  Howard,  27  R.  R.  73  (8  Russ.  225),  his 
Honour  said :] 

In  Fitzroy  v.  Howard,  Lord  Lyndhurst  does  not  mean  to  say 
that  the  words  "  real  estate  "  will  not  pass  leasehold  for  lives, 


(l)  The  Wills  Act,  s.  26,  does  not 
appear  to  extend  the  meaning  of  the 
expression  "  real  estate  "  in  a  will ; 


Bittier  v.  Butler  (1884)  28  Ch.  D.  66, 
54  L.  J.  Ch.  197,  32  L.  T.  90.— 
O.A.S. 


1838. 
April  16,  18. 

SHADWELL, 

V.-C. 

[99] 


[114] 


90 


1888.     CH.    6  SIMONS,  114. 


[b.r. 


Wrioall 

r. 

Brome. 


but  merely  that  there  were  other  words,  in  the  will,  under  which 
the  leasehold  estate  would  pass.     *     * 

My  opinion  is  that  the  freeholds,  copyholds,  and  leaseholds 
for  lives  passed  by  the  words  "real  estate,"  but  that  the 
leaseholds  for  years  did  not  pass.     *     *     * 


1833. 
June  «. 
July  18. 

Shadwell, 

v.-c. 

[186] 


[  *187  ] 


MILLIGAN  v.  MITCHELL. 

(6  Simons,  186—191.) 

Motion  by  a  defendant  for  the  production  of  a  document,  admitted 
by  the  plaintiff  to  be  in  his  custody,  refused. 

About  the  year  1798,  a  chapel  was  built  by  subscription,  at 
Woolwich,  for  the  use,  as  the  bill  alleged,  of  the  Scotch  Presby- 
terian congregation  there  established,  and  for  maintaining 
among  them  the  doctrine,  discipline  and  worship  of  the  Estab- 
lished Church  of  Scotland,  and  to  be  always  under  the  ministry 
of  a  person  licenced  and  ordained  according  to  the  regulations 
of  that  Church  :  and,  by  an  indenture  of  the  14th  of  July,  1800, 
a  lease  of  the  Chapel  and  of  the  ground  on  which  it  had  been 
erected,  was  granted  for  61  years,  to  certain  persons  of  whom 
the  defendant  Martin  was  the  survivor,  in  trust  to  be  assigned 
and  disposed  of  as  the  elders  and  trustees  of  the  Chapel,  for  the 
time  being,  should  direct,  and,  in  the  meantime,  in  trust  to 
permit  the  same  to  be  used  as  a  place  of  religious  worship,  and 
for  such  other  purposes  as,  by  the  practice  of  the  Church  of 
Scotland,  the  pame  ought  to  be  used. 

The  bill  was  filed  by  two  of  the  trustees  of  a  donation  for  the 
benefit  of  the  Presbyterian  Chapel  of  *Woolwich,  one  of  whom 
was  also  an  elder  of  the  Chapel,  against  the  other  trustees  and 
elders,  and  also  against  Martin,  setting  forth  (amongst  other 
things),  several  entries  in  a  minute-book,  kept  by  or  under  the 
superintendence  of  the  minister  and  elders  of  the  Chapel,  of  the 
resolutions  agreed  to  at  meetings  of  the  congregation,  relative  to 
the  regulation  and  government  of  the  Chapel  and  the  general 
affairs  thereof;  one  of  which  resolutions  was  as  follows  :  "  That 
no  minister  be  appointed  pastor  of  this  congregation,  who  hath 
not  been  licensed  to  preach  the  Gospel  according  to  the  regula- 
tions observed  in  the  Established  Church  of  Scotland."     The 
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bill   further   stated  that  the  office  of  minister  of  the  Chapel     Milligan 

having  become  vacant,  the  defendants,  in  breach  of  the  trust     Mitchell. 

reposed  in  them  and  in  violation  of  the  purpose  for  which  the 

Chapel  was  established  and  to  which  it  had  been  devoted,  and 

contrary  to  the  rules  and  regulations  of  the  Established  Church 

of   Scotland,  had  engaged  and  employed  ministers  who  were 

seceders  from  that  Church,  or  who  belonged  to  the  different 

denominations  of    Dissenters  in    England,   to   preach   in   the 

Chapel,    and    that    the    defendants    intended    to  procure  the 

election  of  one  of  those  persons   to  be  the  minister  of    the 

Chapel,  and  altogether  to  change  the  purpose  for  which  it  was 

devoted:    that  the  defendants  were  acting  in  pursuance  of  a 

design  to  frustrate  the  trusts  which  had  devolved  upon  them, 

and  they  claimed  a  right  so  to  do  as  constituting  a  majority 

of  the  trustees  and  elders  of  the  Chapel,  and  to  administer  the 

affairs  thereof  to  the   exclusion   of  the  plaintiffs  and   for  the 

purpose  of  preventing  the  same  from  continuing  to  be  subject 

to  the  rules  or  regulations  of  the  Church  of  Scotland.     The  *bill       [  *188  ] 

prayed  (amongst  other  things)  that  it  might  be  declared  that  the 

lease  of  the  Chapel  was  vested  in  the  defendant,  Martin,  in  trust 

as  a  place  of  religious  worship  according  to  the  institutions  and 

observances  of  the  Church  of  Scotland,  and  subject  to  the  laws 

and  regulations  thereinbefore  mentioned  as  having  been  agreed 

to,  by  the  congregation,  for  the  government  of  the  Chapel,  and 

that  no  person  was  eligible  to  the  pastoral  charge  of  the  Chapel 

who  was  not   a  licentiate   or   probationer  of  the  Established 

Church  of  Scotland,  and  that  the  defendants  might  be  decreed 

to  perform  such  trusts,  and  to  proceed  to  the  election  of  a  person 

duly  qualified  to  be  a  minister  of  the  Chapel  according  to  the 

rules  and  regulations  aforesaid  and  the  usage  of  the  Established 

Church  of  Scotland,  and  that  they  might  be  restrained  from 

employing  or  permitting  any  person  not  being  a  probationer, 

licentiate,  or  ordained  minister  of  the  Church  of  Scotland,  from 

officiating  in  the  Chapel,  and  from  preventing  any  person,  being 

such  probationer,  licentiate,  or  ordained  minister,  from  preaching 

aud  conducting  public  worship  therein. 

The   plaintiffs,  in   support  of  a   motion   for  the  injunction 
prayed  by  the  bill,  had  made  an  affidavit  in  which  the  plaintiff 
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Milligan  Sharp  deposed  that,  in  1825,  he  was  appointed  clerk  to  the 
Mitchell,  minister  and  elders  in  kirk  session  of  the  Chapel,  and  that  he 
continued  to  act  in  such  office  until  Feb.,  1881,  when,  in 
consequence  of  the  proceedings  mentioned  in  the  bill,  he 
[  *189  ]  declared  his  intention  to  resign  his  office :  that,  as  *such  clerk, 
he  had,  and,  until  the  due  appointment  of  a  minister  to  the 
Chapel  should  take  place  and  a  new  kirk  session  be  thereby 
constituted  to  whom  the  books  might  be  delivered  up,  he  still 
retained  the  custody  or  possession  of  the  minute-books  belonging 
to  the  kirk  session,  and,  among  others,  he  had  in  his  custody 
the  book  in  the  bill  mentioned  to  have  been  kept  by  or  under 
the  direction  or  superintendence  of  the  minister  and  elders  of 
the  Chapel. 

The  defendants  now  moved  that  the  plaintiff,  Sharp,  might 
be  ordered  to  produce  on  oath  and  leave  with  his  clerk  in  Court, 
the  books  so  admitted  to  be  in  his  possession,  and  that  the 
defendants  might  be  at  liberty  to  inspect  the  same,  and  take 
extracts  therefrom  or  copies  thereof. 

Mr.  Agar  and  Mr.  Kindersley,  in  support  of  the  motion : 

*  *  We  have  the  interests  of  others  to  protect;  and  the 
production  of  those  books  is  necessary  to  enable  us  to  make  our 
defence. 

[190]  (The    Vice-Chancellor  :     You    do    not    state    so    in    your 

affidavit.) 

No :  but  the  description  given  of  the  minute-book  by  the 
plaintiffs  in  their  bill  and  affidavit,  shews  that  it  is  necessary 
for  us  to  see  it  in  order  to  make  our  defence  :  [Princess  of  Wales 
v.  Lord  Liverpool  (i).] 

Mr.  Blenman  for  the  plaintiffs,  said  that    *     *     there  was 

[  *191  ]       no  "instance  of  an  application   similar  to  the  present  being 

granted,  except  in  the  case  of  The  Princess  of  Wales  v.  Lord 

Liverpool,  which  could  not  be  considered  as  establishing  any 

general  principle. 

(1)  19  R.  R.  282  (3  Swanst.  567). 
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The  Vice-chancellor: 

It  is  contrary  to  the  general  tenor  of  the  practice  of  this  Court, 
to  order  a  plaintiff,  on  the  application  of  a  defendant,  to  produce, 
a  document  in  his  custody ;  and  I  do  not  think  that  I  am  bound 
to  follow  the  decision  in  The  Princess  of  Wales  v.  Lord  Liverpool, 
except  in  a  case  precisely  similar  to  it.  There  were  specialties 
in  that  case,  which  do  not  occur  in  this ;  and  I  think  that  this 

motion  ought  to  be 

Refuse tl  with  costs. 


MlLLIGAK 

r. 
Mitchell. 


ELLIS  v.  EARL  GREY. 

{<>  Simons,  214—223:  S.  C.  nora.  Elf  is  v.  Walmsley,  2  L.  J.  (X.  S.)  Ch.  181.) 

The  Court  of  Chancery  can  restrain  a  Government  Department  or 
official  from  a  mere  ministerial  act  [e.g.,  the  payment  of  money)  where 
there  is  a  doubt  whether  tho  intended  recipient  is  entitled,  but  the  Court 
has  no  jurisdiction  to  interfere  with  the  performance  of  any  public  duty 
entrusted  to  a  Government  official  or  with  the  exercise  of  any  discretion 
incidental  to  the  performance  of  such  duty. 

The  bill  which  was  filed  against  the  Lords  of  the  Treasury, 
John  Watson  Walmsley,  R.  Thomas  and  Sir  Robert  Laurie, 
stated  that,  under  [certain  partnership  arrangements  made  in 
1827,  the  plaintiff  John  Ellis,  and  the  defendant  Walmsley  and 
Thomas  Gorton  carried  on  business  as  attorneys  and  solicitors  in 
partnership,  and  that  the  office  of  one  of  the  Side  Clerks  in  the 
Court  of  Exchequer  formed  part  of  the  partnership  assets,  and 
that  by  arrangement  between  the  partners  Thomas  Gorton  was 
admitted  to  the  office  on  behalf  of  the  partnership,  and  that  the 
fees  payable  on  such  admission  were  paid  out  of  the  partnership 
funds,  and  that,  until  the  office  was  abolished,  the  fees  and 
emoluments  of  the  office  were  received  for  the  joint  use  of  the 
partnership:  that,  under  a  proviso  in  the  partnership  deed] 
Gorton  was,  on  the  30th  of  January,  1830,  dismissed  from  the 
partnership,  and,  shortly  afterwards,  was  declared  a  bankrupt, 
and  the  defendant  Thomas  was  chosen  his  assignee:  that  the 
plaintiff  and  the  defendant  Walmsley  continued  to  carry  on  the 
partnership  business,  and,  during  the  continuance  thereof,  and 
in  July,  1880,  an  Act  of  Parliament  was  passed  for  regulating 
the  receipt  and  future  appropriation  of  fees  and  emoluments 


1833. 
June  21. 

Shad  well, 

v.-c. 

[214] 
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Ellis  receivable  by  officers  of  the  superior  Courts  of  Common  Law  (l), 
Earl  Grey,  [whereby]  it  was,  amongst  other  things,  enacted  that,  except  as 
thereinafter  mentioned,  every  person  who,  on  the  24th  of  May, 
1880,  should  have  held  any  office  in  or  belonging  to  any  of  the 
said  Courts,  in  fee,  or  for  any  term  either  for  life  or  years,  *  * 
should,  forthwith  after  the  passing  of  the  Act,  make  out  and 
render  to  the  Commissioners  appointed  by  the  Act,  an  account, 

[  *2i7  ]  *in  writing,  of  the  fees  or  emoluments  of  such  office  or  employ- 
ment as  therein  mentioned,  and  such  Commissioners  were  to 
ascertain  the  gross  and  net  annual  value  of  the  said  fees  and 
emoluments,  and  to  certify  the  same,  under  their  hands,  to  the 
Commissioners  of  his  Majesty's  Treasury  for  the  time  being: 
provided  that,  if  any  such  office  or  employment  as  aforesaid, 
should  be  abolished  by  lawful  authority,  every  person  who, 
under  the  provisions  of  the  Act,  would  have  been  entitled  to 
receive  the  difference  between  the  net  amount  of  the  fees  and 
emoluments  which  would  have  become  due,  and  the  certified 
value  of  such  office  or  employment,  in  case  the  said  office  or 
employment  were  not  abolished,  should  be  entitled  to  receive, 
during  all  the  time  for  which  such  person  was  entitled  to  hold 
the  office  or  employment  so  abolished,  such  annual  sum  as  any 
three  of  the  Commissioners  of  the  Treasury  for  the  time  being, 
and  the  Lord  Chief  Justice  or  the  Lord  Chief  Baron  of  the  Court 
to  which  such  office  or  employment  might  belong,  should  fix  and 
appoint  as  a  full  and  fair  compensation  for  the  loss  of  such  office 
or  employment. 

The  bill  further  stated  that,  by  virtue  of  the  said  Acts  of 
Parliament  or  one  of  them,  the  office  of  Side  Clerk  of  the 
Exchequer  was  abolished ;  and  that,  on  the  said  24th  of  May, 
1880,  Gorton  held  that  office  for  the  benefit  of  the  plaintiff  and 
Walmsley,  and  the  compensation  which  thereupon  was  to  be 
awarded  in  lieu  of  the  fees  and  emoluments  of  the  office,  became 
partnership  assets,  and  liable  to  be  divided  as  such  on  the 
settling  of  the  partnership  accounts:  that,  on  the  abolition  of 
the  office,  the  account  of  the  fees  and  emoluments  required  by 

£  *218  ]       the  Act,  was  made  out,  at  the  expense   *of  the  partnership, 

(1)  11  Geo,  IV.  &  1  Will.  IV.  c.  58,  ss.  1,  5,  6,  16  [repealed  42  &  43  Vict 
c.  o9}. 
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by  the  plaintiff  and  Walmsley :  that,  on  the  6th  of  December,        Ellis 

1830,  the  partnership  between  the  plaintiff  and  Walmsley  was    earl  Grey. 

dissolved,  but  without  prejudice  to  the  rights  and  interests  of  the 

respective   parties  in  the   partnership  assets:    that,  when  the 

dissolution   took  place,  the  amount  of  the  compensation  to  be 

made  in  respect  of  the  abolition  of  the  office  of  Side  Clerk,  had 

not  been  ascertained,  and  it  was,  therefore,  agreed  between  the 

plaintiff  and  Walmsley,  that  the  plaintiffs  right  and  interest  in 

the  compensation,  should  not  be  affected  by  the  dissolution :  that, 

after  the  dissolution,  Walmsley,  with  the  privity  of  the  plaintiff, 

caused  the  account  of  the  fees  and  emolument  of  the  office  to  be 

made  out  at  the  joint  expense  of  the  partnership,  and  the  Lords 

of  the  Treasury  settled  the  compensation  for  the  abolition  of  the 

office  to  be  the  annual  sum  of  800J.  payable  during  Gorton's 

life :  that  an  ex  parte  statement  was  made  to  the  Lords  of  the 

Treasury   by  Walmsley,  whereby  it  was  made  to  appear  that 

the  compensation  belonged,  exclusively,  to  him,  and  to  Thomas 

as  Gorton's  assignee,  in   consequence  of  which  the  Lords  of 

the  Treasury  directed  the  compensation  to  be  paid  to  Walmsley 

and  Thomas,    to    the    exclusion    of    the    plaintiff:    that    the 

plaintiff,   when   he  discovered    that  it   was    so    ordered  to    be 

paid,  presented  a  memorial  to    the   Lords  of   the    Treasury, 

praying  that  the  payment  might  be  suspended  until  his  claim 

to  a  share  thereof  should  be  ascertained ;  that  the  Lords  of  the 

Treasury  had  lately  paid,  to  Walmsley  and   Thomas,  2,400Z., 

being  the  amount  of  three  years'  payments  of  the  800L,  and 

that  they  intended  to  pay  to  them  the  800/.  as  the  same  should 

become  due. 

The  bill  prayed  that  the  plaintiff  might  be  declared  *to  be  [  '219  ] 
entitled  to  one  half  part  of  the  compensation  money,  for  Gorton's 
life,  or  to  such  other  part  thereof  as  the  Court  should  direct,  and 
that  the  same  might  be  ascertained  and  paid  to  the  plaintiff 
accordingly ;  or  that  the  compensation  money  might  be  declared 
to  be  partnership  assets,  and  that  the  plaintiff  might  be  decreed 
to  have  a  lien  thereon  for  what  might  be  found  due  to  him,  from 
Walmsley  and  from  Gorton's  estate,  on  taking  the  partnership 
accounts ;  and  that  an  account  might  be  taken  of  the  arrears  and 
growing  payments  of  the  compensation  money,  and  that  the 
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Ellis  defendants,  the  Lords  of  the  Treasury,  might  be  decreed  to  pay 
Karl  Grey,  the  same  and  the  arrears  and  growing  payments  thereof  into 
Court,  to  the  credit  of  a  cause  of  Ellis  v.  Walmsley  (which  had 
been  instituted  by  the  plaintiff  for  taking  the  partnership  accounts) 
or  that  a  receiver  might'  be  appointed  of  the  compensation  money, 
and  that  the  Lords  of  the  Treasury  might  be  restrained  from 
paying  the  same  to  Walmsley  and  Thomas. 

The  Lords  of  the  Treasury  demurred  to  the  bill,  for  want 
of  equity  and  because  they  were  sued  thereby  and  made  parties 
thereto  as  public  officers  of  Government,  in  their  character  of 
Lords  of  the  Treasury,  and  the  matters  stated  in  the  bill  which 
in  any  way  concerned  them,  related  exclusively  to  their  duties  as 
such  public  officers,  and  they  were  not  liable  to  be  sued,  in 
respect  thereof,  in  the  Court  of  Chancery,  in  such  manner  and 
form  as  the  plaintiff  had  by  his  bill  complained  against  them. 

The   Attorney-General   and    Mr.   Wray   in    support   of   the 
demurrer : 

[  220  ]  The  Act  of  Parliament  authorises  the  Lords  of  the  Treasury 

merely  to  fix  the  compensation  to  be  made  for  the  offices  that 
may  be  abolished.  It  does  not  point  out  the  fund  out  of  which 
the  compensation  is  to  be  paid ;  nor  does  it  direct  the  Lords  of 
the  Treasury  to  pay  it.  But,  assuming  that  the  Lords  of  the 
Treasury  are  to  pay  the  compensation  out  of  the  Consolidated 
Fund,  they  are  not  amenable  to  this  Court,  so  as  to  be  directed 
to  make  a  payment  out  of  that  fund.    *     *     * 

[  221  ]  The  800/.  a  year  is  the  creature  of  the  Act,  and,  under  the 

Act,  it  is  given  to  Mr.  Gorton,  who  alone  appeared  to  the  public 
to  be  entitled  to  it.  The  plaintiff  asks,  by  his  bill,  that  he  may 
be  paid  a  share  of  the  compensation,  or  that  it  may  be  declared 
to  be  partnership  assets,  and  that  the  Lords  of  the  Treasury 
may  be  directed  to  pay  it  into  Court,  to  the  credit  of  the  cause 
of  Ellis  v.  Walmsley.  But  what  have  the  Lords  of  the  Treasury 
to  do  with  this?  They  are  merely  the  organs  by  which  the 
revenue  of  the  country  is  to  be  disposed  of,  and,  as  being  public 
officers,  this  Court  can  have  no  jurisdiction  over  them  :  Priddy 
v.  Rose  (l). 

(1)  17  E.  E.  24  (3  Mer.  86). 
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Mr.  Kindersley  in  support  of  the  bill :  Ellis 

v. 
**     *     We  do  not  ask  the  Court  to  direct  any  payment  to  be    Earl  Grey. 

made  out  of  the  Consolidated  Fund.  The  8002.  a  year  is  an 
ascertained  sum  which  has  been  directed  to  be  paid  under  the 
sanction  of  an  Act  of  Parliament.  There  is  no  discretion  to  be 
exercised  or  responsibility  to  be  incurred  respecting  the  payment. 
The  payment  of  a  pension  granted  by  the  Crown,  depends,  from 
year  to  year,  on  the  pleasure  of  the  Crown.  The  Act  is  a  public 
Act,  and,  therefore,  it  was  not  necessary  to  state  all  its  provisions 
in  the  bill.  It  is  to  be  inferred,  from  *those  provisions,  that  the  C  *222  ] 
Lords  of  the  Treasury  are  to  make  the  payment :  and,  moreover, 
the  bill  charges  that  they  have  paid,  and  intend  to  continue  to 
pay  it.  It  is  not  discretionary  in  the  Lords  of  the  Treasury 
either  to  make  or  to  withhold  the  payment :  they  are  not  made 
parties  to  the  bill  as  public  functionaries,  but  as  mere  stake- 
holders of  the  fund;  and,  in  that  character  there  can  be  no 
objection  to  their  being  restrained  from  making  the  payment 
as  they  have  hitherto  done,  until  the  rights  of  the  opposing 
claimants  have  been  determined. 

The  Commissioners  of  Woods  and  Forests  are  public  officers ; 
and  yet  the  Court,  in  a  recent  case,  granted  an  injunction  against 
them(i). 

The  Vice-chancellor  : 

There  is  nothing  stated  in  the  bill  to  shew  that  the  office  of 
Side  Clerk  in  the  Exchequer  is  an  office  concerning  the  adminis- 
tration of  justice,  within  the  meaning  of  the  Act  of  Edward  VI., 
or  that  it  is  inconsistent  with  public  policy  that  this  Court  should 
take  notice  of  any  dealings  between  individuals  respecting  such 
an  office ;  and  the  Court  is  not  at  liberty  to  indulge  in  surmises 
as  to  the  nature  of  the  office. 

It  does  not  appear  from  those  parts  of  the  Act  which  are  set 
forth  in  the  bill,  nor  is  it  plainly  expressed  in  the  Act  itself,  in 
what  way  the  Lords  of  the  Treasury  are  connected  with  the 
payment  of  the  sum  in  question ;  but  I  think  it  must  be  inferred 
that  the  compensation  *nioney  is  to  be  paid  out  of  the  Consoli-  [  *223  ] 
dated  Fund,  and  that  it  is  to  pass  through  the  hands  of  the 
(1)  See  Rankin  v.  Hudriuon,  33  B.  E.  86  (4  Sim.  13). 
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Klus        Lords  of  the  Treasury,  who  are  to  be  mere  ministerial  conduit- 

Eabl  grey,    pipes  for  payment  of  it  to  the  parties  entitled.     The  Lords  of 

the  Treasury,  therefore,  are  not,  at  all,  in  a  different  situation 

from   the   Governor  and   Company  of  the  Bank  of  England, 

who  are  frequently  prevented,  by  this  Court,  from  transferring 

stock  or  paying  dividends  to  the  individuals  who  appear,  on  their 

books,  to  be  entitled  to  them.     This  Court  has  interfered  with 

other  public  officers,  as,  for  instance,  the  Commissioners  of  Woods 

and  Forests  in  the  case  alluded  to,  and  the  Commissioners  under 

the  conventions  with  France  for  indemnifying  British  subjects 

for  the  confiscation  of  their  property  by  the  French  Bevolutionary 

Government  (l). 

I  am  of  opinion  that  this  bill  does  not  seek  to  interfere  with 

any  public  duty  which  the  Lords  of  the  Treasury  have  to  discharge, 

or  with  any  discretion  which  they  have  to  exercise  in  their  public 

capacity.     But  it  seeks  to  restrain  them  from  doing  a  mere 

ministerial  act,  with  a  view  to  secure  the  money  for  the  parties 

who  may  be  decreed  to  be  entitled  to  it. 

Demurrer  over-ruled. 


1833. 
Juttfi  13,  17. 


METCALFE  v.  The  ARCHBISHOP  of  YORK. 

(6  Simons,  224—238.) 

[See  the  report  of  this  case  on  appeal  to  the  Lord  Chancellor, 
by  whom  the  decision  was  affirmed,  as  reported  in  1  My.  &  Cr.  547.] 


1833. 
June  22. 

Shadwbll, 
V.-C. 

[  239  ] 


OLDAKER  v.  lavender 

(6  Simons,  239—246.) 

By  articles  of  partnership  it  was  agreed  that  just  and  true  accounts 
should  be  made  out,  half  yearly,  and  signed  by  the  partners,  and  that 
such  accounts  should  not  afterwards  be  called  in  question,  except  for 
errors  discovered  in  the  lifetime  of  all  the  partners.  The  accounts  were 
made  out  by  one  of  the  partners ;  and,  after  the  death  of  two  of  the  other 
partners,  it  was  discovered  that  the  accounts  were  fraudulent :  Held  tha,t 
the  fourth  partner  was  entitled  to  have  the  accounts  of  the  partnership 
taken  from  the  date  of  the  articles. 

On  the  12th  of  April,  1828,  articles  of  partnership  were  entered 

into  by  Messrs.  Oldaker,  Lavender,  Day  and  Murrell,  who,  for 

(1)  See  the  cases  collected  in  Gren-      (1869)  L.  E.  9  Eq.  11,  39  L.  J.  Ch. 
ville- Murray  v.   Earl  of  Clarendon      221.— O.  A.  S. 
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some  years  before,  had  been  partners,  as  bankers,  at  Evesham     Oldakbb 
in  Worcestershire,  by  which  they  agreed  to  continue  in  partner-     lavender. 
ship  for  14  years  from  the  date  of  the  articles,  if  they  or  any 
two  of  them  should  so  long  live ;  that,  on  the  1st  of  July  then 
next,  and  on  the  31st  of  December  and  80th  of  June  in  every 
succeeding  year,  they  would  make  up  a  just  and  true  account  in 
writing,  of  all  the  monies  and  effects  then  due  and  owing  or 
belonging  to  the  partnership,  and  of  all  debts  due  and  owing 
from  the  same,  and  would,  thereupon,  cause  the  true  particulars 
of  every  such  account,  and  the  rest  or  balance  thereof  to  be 
entered  in  a  book  to  be  kept  for  that  purpose,  and  that  each  of 
the  partners  should  subscribe  his  name  in  the  book  at  the  foot  of 
every  such  account,  and,  after  every  such  account  should  be  so 
entered  and  subscribed,  the  heads  of  the  same  should  be  drawn 
out  and  written  in  four  distinct  papers,  each  of  which  should 
contain  the  heads  of  such  stated  accounts,  and  should  be  there- 
upon signed  and  subscribed  by  all  the  partners,  and  one  of  such 
papers  should  be  delivered  to  each  partner ;  that,  after  the  finish- 
ing and  adjusting  such  account  as  aforesaid,  the  clear  profits  of 
the  partnership  should  be  divided  into  four  equal  shares,  and 
one  share  should  be  paid  to  each  partner ;  that  if,  at  the  time  of 
making  up  such  accounts  as  aforesaid,  any  debt  due  to  the  partner- 
ship *should,  in  the  estimation  of  the  partners,  be  desperate  or       [  *240  ] 
doubtful,  a  valuation  should  be  put  thereon,  and  the  amount  of 
such  valuation  be  carried  to  the  joint  stock  for  the  benefit  of  the 
then  co-partners,  and  in  case  such  debt  should  afterwards  produce 
more  than  the  valuation,  the  overplus  should  belong  to  such  of 
the  co-partners  as  should  be  in  the  trade  when  the  same  should 
be  received,  and  no  part  thereof  should  belong  to  any  partner  or 
the  representative  of  any  partner  who  should  have  died  previous 
to  the  receipt  of  such  overplus ;  that,  after  such  accounts  should 
be  so  from  time  to  time  made  out  and  signed,  the  same  should 
never  afterwards  be  called  in  question  on  pretence  of  any  error 
therein  or   otherwise,  unless  some  manifest  error  or  mistake 
therein  should  appear,  and  that  in  the  lifetime  of  all  the  partners 
and  before  the  expiration  of  the  partnership ;  that,  in  case  any 
of  the  partners  should  die  before  the  expiration  of  the  partner- 
ship, the  survivors  should  pay  to  his  representatives  his  share  of 

7—2 
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Oldakek  the  rest  or  balance  upon  the  settling  of  accounts  up  to  the  half- 
Lavewder.  yearty  dfty  ot  account  last  preceding  his  death,  in  case  the  same 
should  not  have  been  previously  received  by  him,  but  his  repre- 
sentatives should  not  be  entitled  to  any  share  of  the  property 
or  produce  of  the  business  subsequent  to  such  last  half-yearly 
day  of  account ;  that,  in  case  any  debt  due  to  the  partnership 
which,  at  the  time  of  the  last  half-yearly  settlement  of  accounts 
previous  to  the  secession  or  death  of  any  partner,  should  have 
been  considered  to  be  a  good  debt,  should,  within  six  months 
after  such  settlement  of  accounts,  become  bad  or  desperate,  the 
seceding  partner,  or  the  representatives  of  the  deceased  partner, 
should  be  subject  to  the  loss  that  might  happen  thereby,  in  the 
[  *24i  ]  same  manner  as  if  he  had  been  living  and  Continued  a  partner ; 
and  Murrell  agreed  with  his  co-partners  that  he  would,  during 
the  continuance  of  the  partnership,  manage  the  business  and 
keep  the  necessary  books  of  account,  to  the  best  of  his  knowledge, 
skill  and  ability. 

Murrell,  who  was  the  active  partner  and  superintendent  of  the 
books  and  accounts  and  the  cashier  of  the  bank,  made  up  and 
furnished  to  his  co-partners  the  half-yearly  accounts :  but  none 
of  those  accounts,  except  that  of  the  1st  of  July,  1828,  were 
signed  by  Lavender,  and  the  heads  of  the  same  were  not  drawn 
out  and  written  on  four  distinct  papers  and  signed  as  directed  by 
the  articles. 

Lavender  died  in  June,  1829,  and  Day  died  on  the  18th  of 
February,  1880. 

Oldaker  having  become  desirous  that  the  partnership  should 
be  put  an  end  to,  employed  ons  of  the  clerks  in  the  bank  to 
investigate  the  accounts ;  and  it  was  then  discovered  that  the 
half-yearly  accounts  which  had  been  made  out  by  Murrell,  were, 
in  many  respects,  false  and  fictitious,  and  contained  many  fabri- 
cated items,  and  that  he  had  applied  the  funds  of  the  bank  to  his 
own  use,  to  a  very  large  amount.  In  consequence  of  this  dis- 
covery, it  was  agreed  that  the  partnership  should  be  dissolved, 
and  that  Murrell  should  assign  his  share  in  the  partnership 
estate  and  effects  to  Oldaker,  for  the  purpose  of  enabling  the 
latter  to  wind  up  the  affairs  of  the  partnership ;  and  that  agree- 
ment was  carried  into  effect  by  a  deed  of  the  16th  of  June,  1880. 
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Whilst  Oldaker  was  proceeding  to  wind  up  the  partnership  affairs,      Oldakbb 

he  discovered  *that,  beyond  the  loss  occasioned  by  MurrelTs    lavbndbb. 

frauds,  there  was  a  large  loss  arising  from  bad  debts,  including       [  *242  ] 

a  debt1  due  from  Murrell  for  money  lent  to  him  by  the  partnership, 

and  from  insufficient  securities  taken  by  him,  and  also  from  debts 

represented  by  him  to  be  good,  but  which  were  either  bad  at  the 

time,  or  afterwards  proved  so.     By  reason  of  these  losses,  the 

assets  of  the  partnership  were  not  nearly  sufficient  to  discharge 

the  demands  upon  it ;  and  Oldaker  advanced  a  large  sum,  out  of 

his  own  private  monies,  in  discharge  of  those  demands.     On  the 

2nd  of  March,  1881,  Oldaker  died. 

The  bill  was  filed  by  Oldaker's  executors  and  devisees,  against 
Murrell  and  the  executors  and  devisees  of  Lavender  and  Day, 
stating  that  Murrell  was  in  insolvent  circumstances,  and  was 
wholly  unable  to  satisfy  the  debt  due  from  him  to  the  partner- 
ship :  that  the  estates  of  Lavender  and  Day  ought  to  bear  a  fair 
proportion  of  the  losses  occasioned  by  Murrell's  frauds  and  mis- 
applications of  the  partnership  effects,  as  also  by  bad  debts  and 
insufficient  securities,  or  by  any  other  causes,  and  that  their  estates 
ought  to  be  charged  with  a  fair  proportion  of  the  losses  sustained 
up  to  the  half-yearly  day  of  settling  accounts  preceding  their 
respective  deaths.  The  bill  charged  that  as  none  of  the  balance 
sheets,  except  the  first,  were  made  out  and  signed  as  directed  by 
the  articles,  the  same  were  not  binding  on  any  of  the  partners, 
and  that  those  balance  sheets  were  altogether  fraudulent  and 
void.  And  the  bill  prayed  a  declaration  to  that  effect,  and  that 
the  partnership  accounts  might  be  taken  from  the  date  of  the 
articles ;  that  Murrell  might  account  for  the  sums  taken  by  him 
out  of  the  partnership ;  that  the  losses  ^sustained  from  the  date  [  *243  ] 
of  the  articles,  including  the  funds  misapplied  by  Murrell,  might 
be  ascertained,  and  that  it  might  be  declared  that  the  real  and 
personal  estates  of  Lavender  and  Day  were  liable  to  bear  a  due 
proportion  of  such  losses,  and  to  reimburse  Oldaker's  estate  a 
due  proportion  of  the  amount  paid  by  him,  out  of  his  own  monies, 
in  satisfaction  of  the  partnership  debts. 

The  defendants,  the  executors  and  devisees  of  Lavender  and 
Day,  stated,  in  their  answers,  that  their  testators  entertained  no 
doubt  as  to  the  fairness  and  accuracy  of  the  accounts  made  out 
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Oldajcer  by  Murrell ;  and  that,  though  those  accounts  were  not  made  out 
Lavender,  and  signed  as  directed  by  the  articles,  they  were  adopted  by  the 
partners :  and  they  submitted  that  the  accounts  made  out  on  the 
day  of  settlement  last  preceding  the  deaths  of  their  respective 
testators,  ought  to  be  deemed  settled  accounts  and  binding  on  all 
the  then  partners  and  their  representatives ;  and  they  claimed 
the  full  benefit  thereof  as  stated  accounts,  in  the  same  manner 
as  if  they  had  pleaded  the  same.     *     *     * 

[  244  ]  Sir  E.  Sxigdcn,  Mr.  Knight  and  Mr.  Lynch,  for  the  plaintiffs, 

contended,  first,  that  the  partnership  accounts  had  not  been 
made  out  as  required  by  the  articles;  and,  secondly,  that  it 
clearly  appeared,  from  the  provisions  of  the  articles,  that  the 
parties  did  not  mean  to  provide  against  wilful  errors,  or  contem- 
plate any  fraud  to  be  committed  by  one  partner  against  the 
others. 

Mr.  liolfe  and  Mr.  Jacob,  for  the  defendants  the  executors 
and  devisees  of  Lavender  and  Day  : 

The  articles  stipulate  that  no  account  shall  be  called  in  question, 
except  for  error  discovered  in  the  lifetime  of  all  the  partners. 
How  does  it  vary  the  case,  as  between  the  innocent  partners, 
that  the  error  has  been  caused  by  fraud  ?  The  guilty  partner, 
certainly,  could  not  avail  himself  of  that  stipulation ;  but  the 
other  co-partners  have  been  in  error  as  amongst  themselves; 
and,  as  two  of  them  died  before  the  error  was  discovered,  the 
loss  must  be  borne  by  the  survivors.  Suppose  that  the  debits  of 
the  partnership  had  been  stated  too  highly,  could  the  repre- 
sentatives of  the  deceased  partners  have  made  any  claim  on 
account  of  such  mis-statement?  One  of  the  provisions  in  the 
articles  is  materially  in  favour  of  the  surviving  partners :  for,  if 
one  of  the  partners  had  died  on  the  29th  of  June,  the  whole  half- 
year's  profits  would  have  belonged  to  the  survivors. 
[  *245  ]  Next,  as  to  the  accounts  not  having  been  made  out  *and  signed 

as  directed  by  the  articles.  Lavender  was  the  only  one  of  the 
partners  who  did  not  sign  the  accounts;  and,  therefore,  his 
representatives  are  the  only  persons  who  can  complain  that  the 
accounts  were  not  binding  on  him.    But  they  make  no  such 
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complaint.  The  provision  in  the  articles  as  to  the  settlement  of  Oldakeb 
accounts,  was  partly  substantial,  and  partly  directory.  The  sub-  lavender. 
stantial  part  was  complied  with ;  the  form  was  waived  by  the 
parties  themselves.  They  substituted  their  own  mode  of  settle- 
ment for  that  pointed  out  by  the  articles.  By  receiving  their 
shares  of  the  profits  they  adopted  the  accounts ;  and  it  cannot 
now  be  said  that  they  are  not  bound  by  them :  Petty t  v.  Janeson  (l) ; 
Jackson  v.  Sedgwick  (2). 

At  all  events,  if  the  estates  of  the  deceased  partners  are  at  all 
responsible  for  the  losses,  the  plaintiffs  are  not  entitled  to  have 
a  general  account  taken,  as  prayed  by  their  bill ;  they  are  only 
entitled  to  correct  the  accounts  so  far  as  they  are  fraudulent. 

Mr.  Stinton  appeared  for  the  defendant  Murrell. 

The  Vice-Chancellor  : 

The  stipulations  in  the  articles,  as  to  the  mode  in  which  the 
executors  of  a  deceased  partner  are  to  be  dealt  with,  proceed  on 
the  supposition  that  the  stipulation  that  just  and  true  accounts 
shall  be  made  out,  has  been  complied  with.  If,  however,  by 
reason  of  the  fraud  of  one  of  the  partners,  just  and  true  accounts 
have  not  been  made  out,  the  ground  on  which  the  subsequent 
stipulations  are  founded,  totally  fails  ;  and  the  *want  of  truth  [  *246  ] 
and  justice  in  the  accounts,  lays  a  foundation  for  taking  a  general 
account. 

Befer  it  to  the  Master  to  take  an  account  of  the  dealings  and 
transactions  of  the  partnership,  from  the  date  of  the  articles. 

(1)  22  B.  B.  259  (6  Madd.  146).  (2)  18  R.  R.  109  (1  Swanst.  460). 
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was.  TAYLOR  v.  TAYLOR  (1). 

June  25. 
(6  Simons,  246—250.) 

SH  V>^CELL'  A  testator,  after  directing  all  his  debts  to  be  fully  paid,  devised  his  real 

r  246*1  estates  to  several  different  persons,  and  charged  certain  of  them  with 

specific  sums:    Held  that  those  estates,  as  well  as  the  others,  were 
charged  with  the  debts. 

A  bequest  of  "  all  my  household  furniture,  implements  of  trade,  cattle, 
sheep,  and  all  the  rest  and  residue  of  my  monies,  securities  for  money 
and  personal  estate  whatsoever  and  wheresoever,  not  hereinbefore  disposed 
of,"  is  a  residuary  bequest  (2). 

William  Taylor,  being  seised  of  the  copyhold  estates  men- 
tioned in  his  will,  but  of  no  other  real  estates,  made  his  will 
dated  the  17th  of  July,  1818,  and  which  was  partly  as  follows : 
"First  I  will  and  direct  that  all  my  just  debts  and  funeral 
expenses  shall  be  fully  paid  and  satisfied.  I  give  and  devise, 
unto  my  son  William  Taylor,  his  heirs  and  assigns,  all  my  copy- 
hold messuage  or  tenement,  closes,  lands,  hereditaments  and 
premises,  situate  in  the  manor  of  Balsal,  in  the  county  of 
Warwick,  and  now  in  the  occupation  of  myself  and  John  Ward, 
to  hold  the  said  messuage  or  tenement,  closes,  land,  heredita- 
ments and  premises,  with  their  appurtenances,  unto  my  said  son 
William  Taylor,  his  heirs  and  assigns  for  ever,  subject  neverthe- 
less to,  and  I  do  hereby  expressly  charge  the  said  premises  with 
the  payment  of  407.  a-piece  to  my  four  daughters,  Ann,  the  wife 
of  Kichard  Butler,  Mary,  the  wife  of  John  Hammond,  Sarah,  the 
wife  of  John  Ward,  and  Elizabeth,  the  wife  of  John  Boddington." 
The  testator  then  devised  three  other  copyhold  estates,  one  to 
[  *247  ]  his  son,  Samuel  Taylor  in  fee,  another  *to  his  wife,  Mary  Taylor 
for  life,  with  remainder  to  his  sons,  Thomas  and  Abraham 
Taylor,  as  tenants  in  common  in  fee,  and  the  third  to  his  son, 
Joseph  Taylor,  in  fee  charged  with  the  payment  of  the  further 
sum  of  4(M.  a-piece  to  his  four  daughters ;  and  he  gave  to  them 

(1)  An  implied  general  charge  of  ciently  specific  to  exonerate  the 
debts  may  be  restricted  by  a  limited  personal  estate  from  its  primary 
express  charge  of  debts  on  a  particular  liability  for  payment  of  debts;  but 
estate:  Corser  v.  Cartwright  (1873)  see  Farrer  v.  Park  (1876)  3  Ch.  D. 
L.  B.  8  Ch.  971 ,  29  L.  T.  596 ;  affirmed  309,  where  V.-C.  Hall  held  that  the 
L.  B.  7  H.  L.  731,  45  L.  J.  Ch.  605.  enumeration  of  specific  things  in  a 

(2)  In  Powell  v.  Riley  (1871)  L.  B.  general  bequest  of  personalty  did  not 
12  Eq.  175,  40  L.  J.  Ch.  533,  a  make  the  gift  specific  as  to  those 
similar  bequest  was  treated  as  suffi-  things. — 0.  A.  S. 
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the  further  sum  of  40/.  a-piece,  and  directed  the  same  to  be  paid  Taylor 
oat  of  his  personal  estate  :  and  he  gave  to  his  sons,  William  and  Taylor. 
Samuel,  the  sum  of  400L  in  trust  for  his  wife  for  life,  and,  after 
his  death,  for  his  sons,  Thomas  and  Abraham  on  their  attaining 
21,  but  if  they  both  died  under  that  age,  then  in  trust  for  such 
of  his  other  children  as  should  be  then  living.  The  will  then 
proceeded  thus :  "  And  as  to  all  my  household  furniture,  imple- 
ments of  household,  implements  of  my  trade,  stock  in  trade, 
cattle,  sheep,  implements  in  husbandry,  and  all  the  rest  and 
residue  of  my  monies,  securities  for  money,  and  personal  estate 
whatsoever  and  wheresoever,  not  hereinbefore  by  me  disposed  of, 
I  give  and  bequeath  the  same  and  every  part  thereof,  unto  my 
said  wife  and  my  said  sons,  Thomas  Taylor  and  Abraham  Taylor, 
in  equal  shares  and  proportions ;  and  I  direct  that  the  share  or 
shares  of  both  or  either  of  my  said  two  sons  who  may  be  under 
the  age  of  21  years,  shall  be  employed,  by  my  executors  herein- 
after named,  for  the  benefit  of  such  son  or  sons,  during  his  or 
their  minority,  in  such  manner  as  my  said  executors  shall  think 
proper."  And  the  testator  appointed  his  sons,  William  and 
Samuel,  executors  of  his  will.  The  testator,  by  his  first  codicil, 
dated  the  12th  of  July,  1822,  reduced  the  sums  given  to  his 
daughters  to  302.  each;  and,  by  the  second  codicil,  dated  the 
21st  of  June,  1828,  he  further  reduced  those  sums  to  20Z.  each ; 
and  he  gave  to  his  son,  Samuel,  the  sum  of  100L,  which  he 
directed  should  be  paid  out  of  the  residue  of  his  personal  estate. 

The  testator  died  in  April,  1826.    The  bill  was  filed  by  Thomas        [  248  ] 
and  Abraham  Taylor,  the  two  younger  sons  (the  latter  of  whom 
was  an  infant),  and  by  Mary  Taylor  the  widow  of  the  testator, 
against  the  other  children,  praying  that  the  will  might  be  estab- 
lished and  the  trusts  performed.     ' 

At  the  hearing  of  the  cause  two  questions  were  raised;  first, 
whether  the  copyhold  estates  were  charged  with  the  testator's  debts 
and  funeral  expenses ;  and  second,  whether  the  household  furniture 
and  other  articles  particularly  mentioned  in  the  clause  by  which 
the  residue  was  disposed  of,  were  specifically  bequeathed,  or  not  ? 

Sir  E.  Sugden  and  Mr.  Jeremy,  for  the  plaintiffs,  contended, 
first,  that,  by  the  first  clause  in  the  will,  all  the  testator's  estates 
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Taylor       were  charged  with  his  debts :  Bradford  v.  Foley  (l) ;  Webster  v. 

Taylor.  Alsop(2).  Secondly,  that  the  clause  in  which  the  residue  was 
included,  was  partly  specific  and  partly  residuary;  for,  if  the 
testator  had  intended  it  to  be  residuary  only,  he  would  not  have 
enumerated  the  household  furniture  and  other  articles,  or,  if 
he  had  enumerated  them,  he  would  have  added :  "  And  all 
the  rest  and  residue  of  my  other  personal  estate  " :  Clarke  v. 
Butler  (3). 

Mr.  Wakefield  and  Mr.  Harwood,  for  the  defendants,  con- 
tended, first,  that  the  effect  of  the  first  clause  in  the  will  was 
controlled  by  the  subsequent  charges ;  and  that  the  testator  had 
[  *249  ]  pointed  out  the  estates  which  he  "intended  to  be  charged,  and 
the  charges  to  which  they  were  to  be  subjected :  WiUan  v. 
Lancaster  (4).  Secondly,  that  the  household  furniture  and  other 
articles  were  not  specifically  given ;  for  the  clause  by  which  they 
were  disposed  of,  comprised  one  bequest  only,  and  contained 
merely  an  enumeration  of  the  particulars  of  which  the  residue 
consisted. 

The  Vice-Chancellor  : 

The  general  charge  of  all  the  debts  upon  all  the  estates,  is 
quite  consistent  with  the  charge  of  specific  sums  upon  the 
particular  estates  ;  and,  therefore,  I  consider  it  to  be  quite  clear 
that  all  the  estates  are  charged  with  the  debts. 

The  next  question  is  whether,  by  the  words  of  the  residuary 
clause,  the  articles  mentioned  were  specifically  given,  or  whether 
that  clause  contained  merely  an  enumeration  of  the  particulars 
of  which  the  residue  consisted.  This  question  is  not  decided  by 
Clarke  v.  Butler.  There  the  gift  was  divided  into  two  distinct 
sentences,  and  the  judgment  as  to  all  the  things  not  connected 
with  the  leasehold  house,  though  given  in  a  weak  form,  is 
supported  by  the  gift  in  the  second  codicil.  The  language  of  this 
will  is  different.  Here  there  is  no  division  of  the  sentence.  The 
things  specifically  named  cannot  be  separated  from  those  given 
in  general  terms. 

(1)  3  Br.  C.  C.  351,  n.  (3)  15  E.  E.  118  (1  Mer.  304). 

(2)  Ibid.  (4)  27  E.  E.  25  (3  Euss.  108). 
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Then  follows  this  clause:  "And  I  direct  that  the  share  or 
shares  of  both  or  either  of  my  said  two  sons  who  may  be  under 
the  age  of  21  years,  shall  be  employed,  *by  my  executors  hereafter 
named,  for  the  benefit  of  such  son  or  sons,  during  his  or  their 
minority,  in  such  manner  as  my  said  executors  shall  think 
proper."  Supposing  the  things  mentioned  to  be  specifically 
given,  this  would  be  a  direction  that  the  executors  should  employ 
the  sons'  shares  of  those  things,  that  is  to  say,  of  the  cattle, 
farming  implements,  &c.  for  the  benefit  of  his  sons,  which  the 
testator  could  not  intend ;  but,  if  the  gift  was  residuary,  then 
the  executors  would  convert  those  articles  into  money,  and  the 
testator  might,  with  propriety,  direct  his  executors  to  employ 
the  shares  of  his  sons  for  their  benefit. 

My  opinion,  therefore,  is  that  the  testator  did  not  intend,  by 
mentioning  those  articles,  to  give  them  specifically,  but  that  he 
meant  merely  to  describe  the  residue  of  which  the  shares  were 
given  to  his  sons. 


Taylor 

v. 
Taylor. 

[  *250  ] 


BKOWN  v.  POCOCK(l). 

(6  Simons,  257—259.) 

Testatrix  gave  a  weekly  sum  to  A.  for  his  life  or  until  lie  should 
attempt  to  assign,  &c.  the  same,  and  she  directed  a  sum  of  stock  to  be 
set  apart  to  answer  the  payments;  and  she  gave  to  A.  the  power  of 
leaving  the  stock,  after  the  payments  to  him  should  cease,  to  and  for  the 
benefit  of  his  wife  and  children,  as  he  should,  by  will  duly  executed, 
give  and  bequeath  the  same.  A.  died  having  made  an  invalid  appoint- 
ment of  the  stock :  Held  that  there  was  an  implied  gift  to  his  wife  and 
children,  in  default  of  appointment. 

Lady  Pocock,  by  her  will  dated  the  21st  of  July,  1816,  directed 
her  executors  to  pay  two  weekly  sums  of  21.  each,  to  John  James 
Brown  and  James  Edward  Brown,  for  their  lives,  and  that  8,000Z. 
Three  per  cents,  should  be  set  apart,  and  the  dividends  applied 
for  payment  of  those  weekly  sums ;  but,  if  either  of  the  legatees 
should  attempt  to  assign,  charge  or  incumber  his  weekly  payment, 
the  same  should  cease,  and,  upon  each  weekly  payment  ceasing, 
either  for  the  causes  before-mentioned  or  by  the  legatee's  *death 
a  moiety  of  the  stock  should  be  transferred  to  the  Corporation 

(1)  Lambert  v.  ThivaiUs  (1866)  L.  E.  2  Eq.  151,  35  L.  J.  Ch.  406, 
14  L.  T.  159. 


183S. 
July  6. 

SHADWELL, 

V..C. 

[257] 


[  *258  ] 
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brown  for  the  Relief  of  Poor  Widows  and  Children  of  Clergymen.  The 
pocock.  testatrix,  by  a  codicil  dated  the  6th  of  July,  1817,  revoked  the 
gift  of  a  moiety  of  the  8,000Z.  stock,  to  the  said  Corporation, 
after  the  weekly  payment  to  James  Edward  Brown  should  cease, 
and  she  gave  to  him  the  power  of  leaving  that  moiety,  after  the 
payment  to  him  should  cease,  to  and  for  the  benefit  of  his  wife 
and  children,  in  such  manner  as  he  should,  by  will  duly  executed, 
give  and  bequeath  the  same. 

The  testatrix  died  on  the  6th  of  July,  1818. 

By  the  decree  on  further  directions,  it  was  ordered  that  the 
amount  of  the  weekly  payments  should  be  paid  to  the  legatees, 
out  of  the  dividends  of  8,000Z.  Three  per  cents,  which  had  been 
transferred  into  the  Accountant-General's  name. 

James  Edward  Brown  died  in  October,  1832.  He  had  four 
children  living  at  the  testatrix's  death  (one  of  whom  afterwards 
died)  and  two  children  born  after  the  testatrix's  death  :  his  wife 
also  was  dead. 

James  Edward  Brown  having  made  an  invalid  appointment  of 
a  moiety  of  the  stock,  the  question  on  the  hearing  of  a  petition 
in  the  cause,  was  to  whom  that  moiety  now  belonged. 

Sir  E.  Sugden  and  Mr.  Cooper,  for  the  surviving  children  of 
James  E.  Brown,  contended  that  the  power  given  by  the  codicil, 
( *259  ]  was  either  a  power  in  nature  of  a  *trust,  or  a  power  with  an 
implied  bequest  over  to  the  objects  of  it,  in  default  of  appoint- 
ment :  Brown  v.  Higgs  (l) ;  Harding  v.  Glyn  (2) ;  Birch  v. 
Wade  (3)  ;  Davy  v.  Hooper  (4)  ;    [and  other  cases.] 

Mr.  Pepys,  for  the  executors  of  the  testatrix,  contended  that 
the  fund  had  fallen  back  into  the  residue  of  her  estate. 

Mr.  Monro,  for  the  executors  of  James  Edward  Brown. 

The  Vice-Chancellor  : 

The  codicil  contains  no  express  gift  over  in  default  of  appoint- 
ment; but  it  is  clear  that  the  testatrix  intended  the  wife  and 

(1)  4  R.  R.  323  (8  Ves.  561).  (3)  13  R.  R.  181  (3  V.  &  B.  198). 

'(2)  4  R.  R.  334  (I  Atk.  469).  (4)  2  Vera.  665. 
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children  to  take  the  fund,  and,  therefore,  I  am  of  opinion  that 
there  is  a  gift  to  them,  by  implication,  subject  to  the  power. 

Declare  that  the  surviving  children  of  James  Edward  Brown 
are  entitled  to  a  moiety  of  the  stock,  as  joint-tenants. 


Bbowk 

v. 
POCOCK. 


GIBBONS  v.   LANGDON. 

(6  Simons,  260—266.) 

A  bequest  clearly  vested  is  not  defeated  by  the  terms  of  a  gift  over  if 
that  gift  is  capable  of  receiving  a  construction  which  is  consistent  with 
the  prior  bequest. 

Accruing  shares  are  not  by  mere  force  of  conjecture  to  be  subject  to 
the  same  limitations  as  an  original  share. 

Moses  Vernon,  by  his  will  dated  the  25th  of  April,  1799, 
bequeathed  as  follows:  "I  give  and  bequeath  unto  my  son 
Joseph  Vernon  and  Mr.  John  Cockran,  the  sum  of  2,80(M.  Three 
per  cent.  Consolidated  Bank  Annuities,  in  trust  to  pay  unto  my 
beloved  wife,  Ann  Vernon,  the  interest,  dividends  and  profits 
accruing  therefrom,  during  her  life;  and,  at  her  decease,  the 
said  sum  of  2,800/.  I  desire  may  be  divided,  equally,  share  and 
share  alike,  between  and  among  my  three  sons  and  my  daughter 
as  follows,  Joseph  Vernon,  William  Vernon,  Henry  Vernon  and 
Maria  Ann  Vernon,  now  Maria  Ann  Smith,  the  wife  of  James 
Smith,  but  the  interest  only  of  my  said  daughter's  share  is  to  be 
paid  her,  during  her  life,  by  my  said  trustees,  from  time  to  time 
as  it  becomes  due,  and  my  said  daughter's  receipt  alone,  from 
time  to  time,  shall  be  a  sufficient  and  lawful  discharge  to  my 
*said  trustees,  notwithstanding  her  present  or  any  other  cover- 
ture ;  and,  at  the  decease  of  my  said  daughter,  my  will  is  that 
her  said  share  shall  be  equally  divided,  share  and  share  alike, 
between  or  among  such  children  lawfully  begotten  as  she  shall 
have  living  at  my  decease,  or  born  within  nine  months  after, 
such  children  as  are  sons  are  to  be  paid  their  principal  money 
upon  their  attaining  the  age  of  21  years,  and  such  children  as 
are  daughters  are  to  be  paid  their  principal  money  upon  their 
attaining  the  age  of  21  years  or  day  of  marriage,  respectively, 
whichever  shall  first  happen,  provided  my  said  daughter  is  then 
dead,  otherwise,  her  children's  share  is  not  to  be  paid  them 


1833. 
July  23. 

SHADWELLr 
V.-C. 
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gibbons  until  after  my  said  daughter's  decease :  but,  if  my  said  daughter 
Langdon.  should  happen  to  die  before  any  of  her  children  shall  have 
attained  the  age  of  21  years,  or,  if  any  of  them  are  daughters, 
should  have  attained  the  age  of  21  years  or  day  of  marriage 
respectively,  whichever  shall  first  happen,  my  will  is  that  my 
said  trustees  shall  apply  the  interest  towards  such  children's 
education  and  maintenance,  if  only  one  child,  to  that  child: 
if  my  said  daughter  has  no  children  living  at  her  decease,  in 
that  case,  her  share  is  to  be  equally  divided,  share  and  share 
alike,  between  and  among  such  of  my  said  sons  as  are  then 
living  or  their  issue :  but  if  any  of  my  said  sons  and  daughter 
should  happen  to  die  before  my  said  wife,  and  without  leaving 
any  issue,  such  share  or  shares  is  to  be  equally  divided  among 
my  other  children ;  but,  if  all  my  children  should  die  without 
issue  before  my  said  wife,  in  that  case,  the  said  sum  shall  be 
paid  to  [my  next  of  kin,  after  my  said  wife's  decease,  by  my 
said  trustees  or  the  survivor  of  them  and  the  executors  and 
administrators  of  such  survivor." 
[  262  ]  The  testator  died  in  April,  1800,  leaving  the  several  persons 

named  in  his  will  him  surviving.  William  Vernon,  one  of  the 
sons,  died  in  the  lifetime  of  the  testator's  widow,  an  infant,  and 
without  issue.  The  widow  died  in  June,  1828,  leaving  Joseph 
and  Henry  Vernon,  and  Mrs.  Smith  her  surviving.  The  only 
children  of  Mrs.  Smith  who  were  living  at  the  testator's  death, 
were  Henry  Smith  and  Maria  Ann  Smith,  who  had  long  ago 
attained  21.  In  1815,  the  daughter  married  Thomas  Hawley, 
who  died  in  1828.  In  May,  1882,  Mrs.  Hawley  took  the  benefit 
of  the  Insolvent  Debtors'  Act,  and  the  plaintiff,  who  was  her 
assignee,  conceiving  that  she  was  entitled  to  a  moiety  of  one 
third  of  the  2,800Z.  stock,  in  reversion  expectant  on  the  decease 
of  her  mother,  caused  her  interest  to  be  put  up  to  auction.  It 
was  described,  in  the  particulars  of  sale,  as  "All  the  vested  right 
and  interest  of  the  insolvent,  under  the  will  of  her  grandfather, 
in  and  to  the  sum  of  9882.  6*.  8d.  Three  per  cent.  Consolidated 
Bank  Annuities,  standing  in  the  names  of  respectable  trustees, 
to  a  moiety  of  which  the  insolvent  will  be  entitled  on  the  demise 
of  her  mother,  a  lady  aged  68  years."  The  defendant,  who  was 
the  purchaser  at  the  auction,  having  refused  to  complete  his 
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purchase  on  the  ground  that  the  insolvent's  interest  was  mis-      gibbons 
described  in  the  particulars  and  that  the  plaintiff  could  not  make     lanodon. 
a  good  title,  the  bill  was  filed  to  compel  a  specific  performance. 

Sir  E.  Sugden  and  Mr.  Girdlestone,  junior,  for  the  plaintiff: 

*  *     The  testator  meant  that,  if  his  daughter  should  die  and        [  268  ] 
leave  no  child  who  should  become  entitled  under  the  preceding 

trusts,  then  her  share  should  go  over ;  but,  if  a  child  attained  21 
(and  Mrs.  Hawley  has  long  since  attained  that  age),  then  it  is 
not  to  go  over.     *     *     * 

The  Court  will  mould  the  words  of  the  will  so  that,  if  a  child 
does  take  a  share,  it  shall  not  be  deprived  of  it,  if  it  dies  in  the 
lifetime  of  the  mother :  Schenck  v.  Legh  (l). 

Mr.  Knight  and  Mr.  Rogers,  for  the  defendant : 

A  title  that  is  doubtful  merely,  is  not  to  be  forced  *upon  a       [  *264  ] 
purchaser  :  Jervoise  v.  The  Duke  of  Northumberland  (2).    *    *    * 

There  is  another  objection  which,  at  all  events,  is  unanswerable. 
It  is  assumed  that  Mrs.  Hawley  will,  on  her  mother's  death, 
become  entitled  to  a  moiety,  of  one  third  of  the  2,8001.  stock. 
That  fund  is  divisible  into  thirds,  in  consequence  of  the  death  of 
William  Vernon :  but  Mrs.  Hawley  takes  no  interest  in  the  share 
which  William  Vernon  would  have  been  entitled  to;  for  the 
accrued  share  is  not  settled  in  the  same  way  as  the  original 
shares,  but  is  vested,  absolutely,  in  Mrs.  Smith  and  the  other 
surviving  children  of  the  testator. 

Sir  Edward  Sugden,  in  reply : 

*  *  The  testator  has,  in  effect,  said  that  if  any  one  of  his 
children  died,  the  fund  should  be  divided  in  thirds. 

Thb  Vice-Chancellor  :  [  265  ] 

I  do  not  entertain  any  doubt  that,  under  the  words  of  this 
will,  Mrs.  Hawley  has  an  absolute,  vested  interest  in  a  moiety 
of  her  mother's  original  share.  The  direction  that,  at  the 
decease  of  the  testator's  daughter,  her  share  shall  be  equally 

(1)  7  B.  B.  199  (9  Ves.  300).  (2)  21  B.  B.  229  (1  J.  &  W.  559). 
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Gibbons  divided  amongst  such  children  as  she  should  have  living  at  hia 
Lawodon.  decease  or  born  within  nine  months  after,  is  so  clear  as  not  to 
admit  of  any  doubt.  The  testator  next  deals  with  the  mode  of 
applying  the  shares  which  he  had  previously  given.  He  directs 
that  such  of  the  children  as  are  sons,  are  to  be  paid  their 
principal  money  upon  their  attaining  21,  and  that  such  of  them 
as  are  daughters,  are  to  be  paid  their  principal  money  upon  their 
attaining  that  age  or  day  of  marriage,  provided  his  daughter  is 
then  dead,  otherwise,  her  children's  shares  are  not  to  be  paid 
them  until  after  his  daughter's  death.  The  words  "  her 
children's  share,"  must  mean  the  share  of  the  children  who  are 
to  take  under  the  previous  gift.  He  then  directs  that,  if  his 
daughter  dies  before  any  of  her  children  attain  21,  or,  if  any  of 
them  are  daughters,  before  they  attain  that  age  or  day  of 
marriage,  his  trustees  shall  apply  the  interest  towards  such 
children's  education  and  maintenance.  It  is  manifest  that,  here 
also,  he  means  such  children  as  were  to  take  under  the  prior 
description.  Then  the  bequest  over  is,  merely,  of  that  which 
was  before  given,  in  case  the  prior  legatees  did  not  take :  and,  if 
there  had  been  nothing  more  in  this  case,  I  should  have  made 
a  decree  that  the  purchaser  should  take  the  title. 

The  testator,  however,  goes  on  to  say:  "But,  if  any  of  my 
[  *266  ]  said  sons  and  daughter  should  happen  to  die  *before  my  said 
wife,  and  without  leaving  any  issue,  such  share  or  shares  is  to 
be  equally  divided  among  my  other  children ; "  and  there  the 
matter  rests;  so  that  the  share  of  William  Vernon,  who  died 
in  the  lifetime  of  the  testator's  widow,  is,  by  express  words, 
given  to  the  surviving  sons  and  daughter  absolutely;  and  it 
would  be  nothing  but  conjecture  if  I  were  to  say  that  the 
testator  meant  his  daughter  to  take  her  share  with  the  same 
limitations  over  to  her  children  as  her  original  share  was 
subject  to. 

I  am  of  opinion,  therefore,  that  the  second  objection  is  well 
founded,  and  that  a  good  title  cannot  be  made. 

Bill  dismissed. 
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NOKTH    v.    MAETIN.  iws. 

July  3. 
(6  Simons,  266—271.)  

By  a  marriage  settlement,  estates  were  limited  to  the  wife  and  the     *     y-0      ' 
husband,  for  their  lives,  with  remainder  to  the  heirs  of  the  body  of  the         r  26g  , 
husband  on  the  body  of  the  wife,  and  their  heirs,  and,  if  more  children  J 

than  one,  equally  to  be  divided  among  them  as  tenants  in  common ;  and, 
for  default  of  such  issue,  to  the  wife  and  her  heirs :  Held  that  the  husband 
did  not  take  an  estate  in  tail  special,  but  for  life  only,  and  that  the 
children  took,  by  purchase,  as  tenants  in  common  in  fee  in  remainder. 

By  an  indenture  dated  the  23rd  of  November,  1759,  being  the 

settlement  made  previously  to  the  marriage  of  Mary  Doughty 

with  John  Elwick,  after  reciting  the  intended  marriage,  and  that 

the  lady  was  seised  in  fee  and  possessed  of  the  freehold,  copyhold 

and  leasehold  estates  therein  mentioned,  it  was  witnessed  that, 

in  consideration  thereof,  and  for  settling  a  competent  jointure  on 

Mary  Doughty  and  making  provision  *for  her,  out  of  her  own       [  *267  ] 

lands  and  tenements,  in  case  she  survived  her  intended  husband, 

she  conveyed  the  freehold  estates  to  T.  Brooke  in  fee,  to  the  use, 

after  the  marriage,  of  J.  Elwick  for  life,  with  remainder  to  the 

use  of  Brooke  and  his  heirs,  during  the  life  of  Mary  Doughty  (l) 

in  trust  to  preserve  the  contingent  uses  and  estates  thereinafter 

limited,  but  nevertheless  to  permit  J.  Elwick  and  his  assigns  to 

receive  the  rents  during  his  life,  with  remainder  to  the  use  of 

Mary  Doughty,  for  her  life,  for  her  jointure  and  in  lieu,  with  the 

copyhold  lands,  of  her  thirds  and  dower  out  of  any  part  of  the 

real  estate  of  J.  Elwick,  and,  after  the  decease  of  the  survivor 

of  J.  Elwick  and  Mary  Doughty,  to  the  use  of  the  heirs  of  the 

body  of  J.  Elwick  on  the  body  of  Mary  Doughty  to  be  begotten 

and  their  heirs,  and,  if  more  children  than  one,  equally  to  be 

divided  among  them,  to  take  as  tenants  in  common  and  not 

joint  tenants,  and,  for  default  of  such  issue,  and  Mary  should 

survive  her  intended  husband,  to  the  use  of  Mary  and  her  heirs 

for  ever,  but,  if  she  should  die  before  J.  Elwick,  without  issue, 

then  to  the  use  of  J.  Elwick  and  his  heirs  for  ever,  and  with  full 

power  and  authority  for  Mary,  in  such  case,  either  by  will  or 

deed  in   writing,  to  charge  all  the  before-mentioned  premises 

with  the  payment  of  1002.  to  such  person  or  persons,  in  such 

(1)  So  in  the  settlement. 
B.B. — VOL.  XXXVIII.  8 
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north       manner  and  for  such  uses  as  she  should  direct  and  appoint :  and 

Martin.  Mary  Doughty  covenanted,  with  Brooke,  to  surrender  the  copy- 
hold estates  to  such  and  the  like  uses,  intents  and  purposes  as 
were  thereinbefore  expressed  concerning  the  freehold  estates, 
and  charged  and  chargeable,  with  the  freehold  estates,  as  the 

[  *268  ]  same  were  thereinbefore  charged,  and  to  be  in  further  *part  of 
her  jointure  and  in  full  of  her  dower:  and  she  assigned  the 
leasehold  estates  to  Brooke,  in  trust  for  the  uses  before  expressed 
of  the  freehold  and  copyhold  estates  as  far  as  the  law  allowed, 
and  also  subject  to  the  above  charge  with  the  freehold  and 
copyhold  estates. 

The  marriage  took  effect;  and  J.  Elwick  survived  his  wife, 
and  died  in  1810.  There  were  ten  children  of  the  marriage,  all 
of  whom  survived  their  father. 

[The  plaintiff  in  this  suit  (claiming  title  under  the  ten  children) 
sought  to  enforce  specific  performance  of  a  contract  for  the 
purchase  of  the  estates  by  the  defendant  from  him.] 
The  defendant  put  in  a  general  demurrer. 

[  269  ]  The  parties  having  agreed  that  the  question  should  be  decided 

by  the  Vice-Chancellor  : 

Mr.  Preston,  in  support  of  the  demurrer,  [cited  Jesson  v. 
Wright  (l),  where  the  word  "children  "  occurred;  also  Franklyn 
v.  Lay  (2) ;  King  v.  BurcheU  (3) ;  and  other  cases.] 

[  27°  ]  Mr.  0.  Anderdon,  in  support  of  the  bill : 

The  construction  of  words  in  marriage  settlements  is  different 
from  what  it  is  in  other  instruments  where  the  consideration 
of  marriage  does  not  occur.  By  holding  that  the  children  take 
as  purchasers,  it  is  put  out  of  the  parent's  power  to  defeat 
them.  In  Jesson  v.  Wright,  no  words  of  limitation  were 
engrafted  on  the  words  "heirs  of  the  body."  There  is  no 
particular  force  in  those  words,  where,  as  in  this  case,  words 
of  explanation  are  added :  Hodgeson  v.  Bmsey  (4) ;  Thecbridge  v. 
Kilbume  (5). 

(1)  21  R.  R.  1  (2  Bligh,  1).  (3)  Amb.  379 ;  H.  C.  1  Eden,  424. 

(2)  23  R.  R.  215   (6  Modd.  258 ;  (4)  2  Atk.  89. 

2  Bligh,  59,  ?*.)•  (5)  2  Ves.  Sen.  233. 
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The  Vice-Chancellor  : 

Here  there  are  all  the  elements  of  a  case,  which  would  call 
upon  the  Court  to  decide  that  the  first  taker  took  an  estate  in 
tail  special.  But  then  there  are  the  words,  "and  if  more 
children  than  one,"  which  must  be  taken  to  be  interpretative 
of  the  words,  "heirs  of  the  body."  If  those  interpretative 
words  had  not  been  used,  the  husband,  notwithstanding  the 
superadded  words  of  limitation,  would  have  taken  an  estate 
in  tail  special.  But  no  case  has  been  cited,  nor  do  I  recollect 
any,  in  which  the  words,  "heirs  of  the  body"  have  been  held 
to  create  an  estate  tail,  where  those  words  of  interpretation  have 
been  used. 

If  the  interpretative  words  are  to  be  allowed  to  operate,  the 
effect  of  the  argument  founded  on  the  limitation  over,  "for 
default  of  such  issue,"  will  be  done  away ;  for  those  latter  words 
must  be  construed  to  mean,  "  for  default  of  such  children." 

The  consequence  is  that  the  demurrer  must  be  overruled ;  and 
1  shall  declare  that  the  children  of  the  marriage  took,  by 
purchase,  estates  in  fee,  as  tenants  in  common,  in  the  freeholds 
and  copyholds,  and  the  absolute  interest  in  the  leaseholds. 


North 

r. 
Martin. 


[271] 


TAYLOR   v.   TABRTJM. 

(6  Simons,  281—282 ;  S.  C.  1  L.  J.  (N.  S.)  Ch.  189.) 

A  bill  was  filed  against  two  trustees,  alleging  that  one  of  them  only 
had  acted  in  the  trusts,  and  seeking  to  charge  that  trustee  only  with  a 
breach  of  trust.  The  trustees,  in  their  answer,  admitted  that  they  had 
both  acted  in  the  trusts.  The  plaintiffs,  however,  did  not  amend  their 
bill :  Held,  that  they  were  nevertheless  entitled  to  charge  both  the 
trustees  with  the  loss  occasioned  by  the  breach  of  trust. 

Trustees,  who  were  directed  to  sell  an  estate  as  soon  as  conveniently 
might  be  after  their  testator's  death,  refused,  by  the  desire  of  one  of  the 
parties  interested,  an  offer  of  6,600/.  for  the  estate ;  but  they  afterwards 
sold  it  for  3,600/.  The  Court  charged  them  with  the  loss,  but  gave  them 
their  costs,  as  their  conduct  had  not  been  wilful  or  perverse. 

The  testator  in  this  cause,  devised  a  mill  and  other  premises 
to  the  defendants,  Hart  and  Tabrum,  in  trust  to  sell  the  same  as 
soon  as  conveniently  might  he  after  his  death. 

The  testator  died  in  1818.     At  that  time  the  mill  was  let  on 

8—2 
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Taylor      a  lease  (which  expired  at  Michaelmas,  1828),  at  the  rent  of  400/. 

Tabrum.  per  annum.  Soon  after  the  testator's  death,  the  trustees  caused 
the  property  to  be  put  up  to  auction,  and  6,000/.  were  then  bid 
for  it ;  but  it  was  not  then  sold,  as  one  of  the  parties  interested 
in  the  proceeds  of  the  sale,  desired  that  it  might  not  be  sold  for 
less  than  7,0001.  A  few  days  after  the  auction,  the  trustees 
were  offered  6,600/.  for  the  property,  but  they  declined  the  offer ; 
and  in  1828  they  sold  it  for  8,600/. 

The  bill  alleged  that  Hart  had  not  acted  in  the  execution  of 
the  trusts  of  the  will,  and  prayed  that  Tabrum  alone  might  be 
charged  with  the  loss  arising  on  the  sale.  Hart  and  Tabrum 
put  in  a  joint  answer,  admitting  that  they  had  jointly  acted  in 
the  execution   of  the  trusts  and  in  the  sale  of  the  mill  and 

T  *282  ]  premises.  *The  plaintiffs,  however,  did  not  amend  their  bill ; 
and,  on  the  hearing  of  the  cause,  one  question  was  whether  they 
were  entitled  to  charge  Hart  as  well  as  Tabrum  with  the 
difference  between  6,600/.  and  8,600/.,  notwithstanding  the  bill 
remained  unaltered. 

The  Vice-Chancellor,  on  the  authority  of  Attwootl  v. (i), 

held  that  the  plaintiffs  were  entitled  to  charge  both  the  trustees 
with  the  difference,  although  it  would  have  been  more  proper 
if  they  had  amended  their  bill. 

With  respect  to  the  costs  of  the  trustees,  his  Honour  said  that, 
though  there  had  been  some  misconduct  in  the  trustees,  it  had 
not  been  wilful  or  perverse,  and  therefore,  they  ought  to  have 
their  costs  (2). 

Sir  E.  Sudden  and  Mr.  Wheatlcy  appeared  for  the  plaintiffs, 
and  Sir  C.  Wether  ell,  Mr.  Knight,  Mr.  Barber  and  Mr.  Parker, 
for  the  defendants. 

(1)  1  Euss.  333.  (2)  See  Tebbs  v.  OurjKMUr,  16  E.  E. 

224  (1  Madd.  290). 
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HARMER  v.  WESTMACOTT.  im. 

July  27,  29, 
(6  Simons,  284—290.)  80. 

A.  the  proprietor  of  a  newspaper,  prevailed  on  B.  to  make  and  deliver     gHADWELL 
to  the  Stamp  Office,  an  affidavit  that  he,  B.,  was  the  proprietor  of  the  y.-C. 

paper.    B.  afterwards  agreed  to  sell  the  paper  to  D.    A.  having  become         r  2$i  ] 
insolvent,  his  assignees  filed  a  bill  to  set  aside  the  sale  for  fraud :  Held, 
that  as  B.  had  at  A.'s  instance,  violated  the  38  Geo.  111.  c.  78,  which 
requires  the  true  names  of  the  proprietors  of  newspapers  to  be  inserted 
in  the  affidavit,  his  assignees  were  not  entitled  to  the  relief  asked. 

In  1827,  W.  D.  Richards,  who  was  the  original  proprietor  of 
The  Age  newspaper,  being  confined  in  the  King's  Bench  Prison, 
and  thinking  it  expedient  that  the  name  of  the  proprietor  should 
be  changed,  prevailed  on  S.  Bowden,  who  was  a  journeyman 
printer  on  the  establishment,  to  allow  himself  to  be  represented 
10  the  public  as  the  proprietor  of  the  paper,  and  to  make  and 
deliver  an  affidavit  to  the  same  effect,  to  the  Commissioners  of 
Stamps  (l).  Afterwards  Bowden,  with  Richard's  privity,  agreed 
to  sell  a  moiety  of  the  paper  *to  the  defendant  Westmacott ;  [  *285  ] 
and,  subsequently,  he  agreed  to  sell  the  other  moiety  to  him. 

Richards  having  taken  the  benefit  of  the  Insolvent  Debtors'  [  286  ] 
Act,  the  bill  in  this  cause  was  filed  by  his  assignees,  for  the 
purpose  of  setting  aside  the  sales,  on  the  ground  that  the  first 
sale  was  made  fraudulently,  and  for  an  inadequate  consideration, 
and  that  the  second  was  void,  Bowden  having  no  interest  in  the 
paper,  nor  any  authority  from  Richards,  to  enter  into  the  contract. 

The  principal  ground  of  defence  was  that  Richards  had 
suborned  Bowden  to  commit  perjury,  and,  therefore,  his 
assignees  were  not  entitled  to  the  relief  asked. 

(1)  The  38  Geo.  III.  c.  78  [since  it  should  be  liable  to  the  pains  and 

repealed :    see   now   44  &  45  Vict.  penalties  for  wilful  and  corrupt  per- 

«•.  GO]  enacted  that  no  person  should  jury,  s.  8.  The  Act  also  provided  (s.  27) 

print  or  publish  an y  newspaper  until  that  if  any  person  should  tile  a  bill  for 

an    affidavit    had    been    made    and  the  discovery  of  any  persons  concerned 

delivered  to  the  Commissioners  of  in  the  property  of,  or  as  printers,  edi- 

Staropa,  specifying  the  true  names,  tors  or  publishers  of  any  newspaper, 

descriptions,  and  places  of  abode  of  in  order  to  enable  him  or  them  more 

all  person*  who  were  intended  to  be  effectually  to  bring  or  carry  on  any 

the  printers  and  publishers  of  the  Huit  or  action  for  damages  sustained 

newspaper,  and  of  all  the  proprietors  by  reason  of  any  slanderous  or  libel- 

of  the  same,  with  other  particulars,  lous  matter  contained  in  such  news- 

and  that  any  person  infringing  that  paper,  the  defendants  should  make 

proviMon  or  omitting  to  comply  with  the  discovery. — O.  A.  S. 
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[r.r. 


Harmer 
Westma- 

COTT. 


[287] 


Sir  E.  Sugden,  Mr.  Knight  and  Mr.  Elderton,  for  the 
plaintiffs,  said:  First,  that  Westmacott,  when  he  dealt  with 
Bowden,  knew  that  Richards  was  the  proprietor  of  the  paper 
and  that  Bowden's  affidavit  was  false,  and,  therefore,  he  was  a 
party  to  the  crime,  and  could  not  take  advantage  of  it :  secondly, 
that  Bowden's  name  was  used  as  a  trustee  for  Richards ;  that 
the  public  had  nothing  to  do  with  the  beneficial  ownership  of  a 
newspaper,  as  they  were  only  concerned  in  having  a  person  who 
might  be  amenable  to  the  law  for  any  slanderous  or  libellous 
matter  that  might  appear  in  the  publication. 

*  *  The  provisions  of  the  Act  of  Parliament  were  made  for 
the  benefit  of  the  revenue  merely. 

Richards  was  no  party  to  the  second  sale  :  that  was  a  case  of 
mere  fraud. 


The  Attorney -General,  Mr.  Pepys  and  Mr.  Bacon,  for  the 
defendant : 
[  288  ]  *    *    Bowden    committed   perjury   at  Richards's    instance. 

Richards  took  his  own  affidavit  off  the  files  of  the  Stamp  Office, 
to  enable  Bowden  to  put  his  affidavit  on  the  files.  Richards, 
therefore,  was  guilty  of  subornation  of  perjury  ;  and  this  Court 
will  not  grant  to  his  assignees  the  relief  they  ask :  Marchant  v. 
Evans  (l),  Bensley  v.  Bignold  (2),  Stejthens  v.  Robinson  (3). 

Sir  E.  Sugden,  in  reply : 

The  defendant's  counsel  have  endeavoured  to  construe  the 
Act  as  if  it  deprived  the  proprietor  of  his  property  in  the  news- 
paper. The  Act  does  not  destroy  the  title  of  the  proprietor 
[  *289  ]  because  his  name  does  not  appear  at  *the  Stamp  Office.  No  Act 
of  Parliament  can  take  away  a  man's  property,  except  by  express 
words.  *  *  Penalties  are  imposed  for  omitting  to  do  what  the 
Act  requires.  The  Act,  therefore,  provides  its  own  remedies, 
and  this  Court  has  no  right  to  go  beyond  those  provisions.  The 
concealment  of  the  proprietor's  name  cannot  operate  to  any 
extent,  as  the  bill  of  discovery  will  prevent  it. 

In  many  cases,  the  assignees  may  recover  property  which  a 

(1)8  Taunt.  142.  (3)  2  Cr.  &  Jer.  209. 

(2)  24  R.  R.  401  (5  B.  &  Aid.  335). 
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bankrupt  or  an  insolvent  cannot.     Thus,  in  cases  of  fraudulent  Harmeb 

preference,  the  assignees  may  call  back  the  property,  though  the  westma- 
bankrupt  himself  cannot. 


COTT. 


The  Vice-Chancellor,  after  observing  on  the  evidence  in  the 
cause,  and  on  the  mode  in  which  property  in  a  newspaper 
might  be  acquired,  proceeded  thus : 

The  policy  of  the  law  having  made  it  necessary  that  certain 
acts  should  be  done  by  the  printers  and  publishers  of  news- 
papers, the  Act  of  the  88  Geo.  III.  c.  78,  was  passed,  which 
recites  that  it  is  expedient  that  regulations  should  be  provided 
touching  publications  of  the  nature  after-mentioned.  (His  Honour 
here  read  the  material  sections  of  the  Act.)  My  opinion  is  that 
these  are  not  mere  fiscal  regulations,  but  that  the  object  of  the 
Legislature  was  to  make  it  certain  who  the  persons  are  who 
publish  matter  *that  affects  either  the  character  of  private  [  *290  ] 
individuals,  or  the  security  of  the  Government. 

In  this  case,  at  the  time  when  Westmacott  purchased,  there 

were   not  two  persons   interested   in   the  newspaper.     Either 

Bowden  or  Richards  was  solely  interested  in  it.     If  Bowden  was 

a  trustee  for  Richards,  there  would  have  been  but  two  persons 

interested,  and  both  their  names  ought  to  have  appeared  in  the 

affidavit.      That    Richards    was    privy   to    Bowden's    acts,   is 

indisputable.       It    is,   plain,   therefore,   that    they    conspired 

together  to  do  that  which  the  policy  of  the  law  forbade ;  for 

they  agreed  to  represent  that  Bowden  was  the  sole  proprietor  of 

the  paper ;  and  that  puts  an  end  to  the  whole  of  the  plaintiff's 

case ;    for  no  relief  can  be  given,  in  a  court  of  justice,  to  those 

who  shew  that  they  thought  proper  to  disappoint  the  policy  of 

the  law,  and  to  do  that  which  the  policy  of  the  law  requires 

should  not  be  done. 

Bill  din  mused  with  cost  ft. 


120  1888.    CH.     6  SIMONS,  297—298.  [b.r. 

}m-  MAKTIN  v.   WEIGHT  (1). 

Aug.  9.  v    ' 

(6  Simons,  297—299.) 

Shadwell, 

V.-C.  A.  made  a  copy  of  a  print  invented  by  B.,  in  colours,  and  of  larger 

r  297  ]  dimensions,  and  exhibited  it  as  a  diorama.    The  Court  refused  to  restrain 

the  exhibition,  until  the  right  had  been  established  at  law. 

In  1821,  the  plaintiff,  a  celebrated  artist,  invented  and  painted 
from  sketches  which  he  had  designed,  a  picture  called 
Belshazzar's  Feast ;  which  he  shortly  afterwards  sold.  In  1826 
he  engraved  and  published,  from  the  sketches,  a  print  of  the 
same  name,  having  previously  done  all  necessary  acts  for 
securing  to  himself  the  copyright  of  the  print.  The  defendant 
having  purchased  one  of  the  prints,  had  it  copied  on  canvas,  in 
colours,  on  a  very  large  scale,  and  with  dioramic  effect ;  and,  he 
publicly  exhibited  such  dioramic  copy  at  the  Queen's  Bazaar  in 
[  *298  ]  Oxford  Street,  for  money,  and  described  it,  *in  his  handbills  and 
advertisements,  as  "  Mr.  Martin's  Grand  Picture  of  Belshazzar's 
Feast,  painted  with  dioramic  effect."  The  sale  of  the  plaintiff's 
print  having  been  injured,  as  he  alleged,  by  the  exhibition,  the 
bill  was  filed,  stating  as  above,  and  praying  that  the  defendant 
might  be  restrained  from  further  exhibiting  the  dioramic  copy, 
and  from  representing  to  the  public  that  it  was  the  production 
of  the  plaintiff;  and  that  the  defendant  might  account  for  and 
pay  to  the  plaintiff  the  profits  he  had  made  by  the  exhibition. 

Mr.  Knight  and  Mr.  Chandless,  in  support  of  the  motion, 
relied,  principally,  on  the  17  Geo.  III.  c.  57,  by  which  all  persons 
who,  in  any  manner,  copy  any  print,  in  the  whole  or  in  part,  by 
varying  or  adding  to  the  main  design,  are  subjected  to  an  action 
for  damages.  They  said  that  there  was  no  difference  between 
selling  a  copy  of  a  print,  and  exhibiting  it  for  money ;  as,  in  both 
cases,  profit  was  made  of  that  which  was  appropriated  to  another. 

Mr.  Pepys  and  Mr.  Krenc  appeared  for  the  defendant,  but 

The  Vice-Chancellor,  without  hearing  them  said : 

Any  person  may  copy  and  publish  the  whole  of  a  literary  compo- 
sition, provided  he  writes  notes  upon  it,  so  as  to  present  it  to  the 

(1)  Cp.  Dick*  v.  Bn>ok*  (1880)   \o      71;  Hanfitaengl  v.  Dairies  cfc  Co., '95, 
Ch.  Div.  22,  49  L.  J.  Ch.  812,  43  L.  T.      A.  C.  20,  64  L.  J.  Ch.  81,  72  L.  T.  1. 
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public,  connected  with  matter  of  his  own  (l).  Here  the  defendant 
is  alleged  to  have  made  a  copy  of  the  plaintiff's  print,  in  oil 
colours  and  of  dimensions  different  from  the  plaintiff's  print,  not 
to  sell,  but  to  exhibit,  in  a  fixed  place,  and  in  a  given  manner, 
so  as  to  produce  an  optical  illusion.  Exhibiting  for  profit  is,  in 
no  way,  analogous  to  selling  a  copy  of  the  plaintiff's  print,  but  is 
dealing  with  it  in  a  very  different  manner. 

The  8  Geo.  II.  c.  18,  directed,  in  general  terms,  that  any 
person  who  should  invent  and  engrave  any  historical  or  other 
print  or  prints,  should  have  the  sole  right  and  liberty  of  printing 
and  re-printing  the  same  for  the  term  of  14  years,  and  protected 
that  right  by  penalties.  The  7  Geo.  III.  c.  88,  extended  the  pro- 
tection of  the  former  Act,  no  otherwise  than  to  things  not  before 
enumerated,  and  for  the  term  of  28  years.  The  17  Geo.  III. 
c.  57,  gave  a  remedy  by  action  on  the  case,  which  had  not  been 
given  by  the  former  Acts. 

It  appears  to  me  that  that  Act  never  was  intended  to  apply  to 
a  case  where  there  was  no  intention  to  print,  sell  or  publish, 
but  to  exhibit  in  a  certain  manner  ;  and,  therefore,  I  ought  not 
to  grant  the  injunction  until  the  right  has  been  established  at  law. 

Then,  with  respect  to  the  defendant  representing  his  copy  as 
Martin's  picture.  It  must  be  either  better  or  worse:  if  it  is 
better,  Martin  has  the  benefit  of  it ;  if  worse,  then  the  mis- 
representation is  only  a  sort  of  libel,  and  this  Court  will  not 
prevent  the  publication  of  a  libel  (2). 

If  Martin  had  exhibited  his  picture  as  a  diorama,  then  he 
might  have  been  entitled  to  an  injunction. 


Martin 

v. 
Wright. 


[299] 


TYTHERLEIGH  v.  HAKBIN  (3). 

(6  Simons,  329—333.) 

A  testator  devised  an  estate  to  trustees,  in  trust  for  R.  T.  for  life,  and 
after  the  death  of  R.  T.,  in  trust  to  convey  the  estate  unto,  between  or 
amongst  all  and  every  and  such  one  or  more  of  the  child  or  children  of 


(1)  Authors  and  publishers  cannot 
he  advised  to  act  on  the  literal  terms 
of  this  dictum  in  the  present  state  of 
the  law.— F.  P. 

(2)  Not  so  in  England  since  the 
Judicature  Acts :  Bomiard  v.  Perry  - 


man,  '91,  2  Ch.  269,  C.  A.,  Momon  v. 
Tusmwls,  '94, 1  Q.B.  671,  C.  A.— F.  P. 
(3)  la  re  SMeys  Trusts  (1877)5 Ch. 
D.  494, 46  L.  J.  Ch.  387,  37  L.  T.  180; 
In  re  Webster's  Esttite  (1883)  23  Ch.  1). 
737,  52  L.  J.  Ch.  767,  49  L.  T.  585. 


1885. 
Xov.  24. 

SHADWELL. 
V.-C. 

[  329  ] 
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B.R. 


TYTHEB- 
LEIOH 

r. 

Harbin. 


[  *330  ; 


R.  T.,  who  should  be  living  at  his  decease,  and  the  issue  of  such  of  them 
as  should  be  then  dead  leaving  issue,  such  issue  to  take  between  or 
amongst  them  the  share  which  their  parent  or  parents  would  have  been 
entitled  to  if  then  living. 

R.  T.  survived  the  testator,  and  died  leaving  several  children  and  the 
issue  of  another  child  who  was  dead  at  the  date  of  the  will :  Held  that 
such  issue  were  entitled  to  take,  amongst  them,  an  equal  share  of  the 
estate  with  the  surviving  children. 

Thomas  Tytherleigh,  by  his  will  dated  the  8th  of  February, 
1830,  devised  to  trustees  and  their  heirs  his  estate  in  the  parish 
of  Yeovil :  "  Upon  trust  that  my  said  trustees,  or  the  survivors 
or  survivor  of  them,  his  heirs,  executors  or  administrators  do 
and  shall,  at  their  or  his  discretion,  demise  or  lease  the  said 
estate,  lands  and  premises,  for  such  terms,  and  in  such  manner 
as  they  or  he  shall  think  proper  and  most  for  the  benefit  of  the  said 
estate,  and  upon  trust  to  receive  the  rents,  issues  and  profits  and 
yearly  proceeds  thereof,  as  the  same  shall  respectively  become  due 
and  payable  and  be  received,  and  pay  the  same  unto  my  brother 
Robert  Tytherleigh  during  his  life,  by  half-yearly  payments,  for 
his  own  use  and  benefit,  but  not  by  way  of  anticipation ;  and, 
from  and  immediately  after  the  decease  of  the  said  Robert 
Tytherleigh,  then  upon  trust  that  they  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  his  heirs,  executors  or  adminis- 
trators, do  and  shall  convey,  assign,  transfer  and  make  over  the 
said  estate,  lands  and  premises  unto,  or  between  or  amongst  all 
and  every,  and  such  one  or  more  of  the  child  or  children  of  the  said 
Robert  Tytherleigh  who  shall  be  living  at  the  time  of  his  decease, 
and  the  issue  of  such  of  them  as  shall  be  then  dead  leaving 
issue,  such  issue  to  take  between  or  amongst  them  the  share 
only  which  their  parents  or  parent  would  have  been  entitled 
*to  if  then  living,  their  heirs,  executors  and  administrators,  as 
tenants  in  common  and  not  as  joint  tenants,  to  and  for  their 
own  absolute  use  and  benefit." 

The  testator  died  on  the  23rd  of  December,  1833. 

Robert  Tytherleigh  died  on  the  15th  of  February,  1834,  leaving 
the  plaintiffs  his  only  children  him  surviving,  and  without  having 
had  any  child  who  died  leaving  issue  since  the  date  of  the  will. 

The  plaintiffs,  conceiving  that  they  were  the  only  persons 
beneficially  interested   in   the  estate,  agreed  to  sell   it  to  the 
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defendant,  who  refused  to  complete  his  purchase,  alleging  that 
the  issue  of  James  Tytherleigh  (a  child  of  Robert  Tytherleigh, 
who  died  before  the  date  of  the  will),  were  entitled,  under  it,  to 
the  share  which  their  deceased  father  would  have  taken  in  the 
estate,  if  he  had  been  living  at  the  death  of  Robert  Tytherleigh. 
The  plaintiffs,  however,  contended  that  James  Tytherleigh  having 
died  previously  to  the  date  of  the  will,  his  issue  were,  according 
to  the  true  construction  of  the  will,  excluded  from  any  share  or 
interest  in  the  estate. 

The  bill  prayed  for  a  specific  performance  of  the  agreement. 

The  parties  having  agreed  to  abide  by  the  decision  of  the 
Court, 

Mr.  Knight  and  Mr.  Amphlett,  for  the  plaintiffs,  said  that 
the  children  of  Rol)ert  Tytherleigh  living  at  his  decease,  were 
the  primary  devisees,  and  that  nothing  was  given  to  their  issue, 
except  by  way  of  substitution;  *and,  consequently,  as  James 
Tytherleigh  died  before  the  date  of  the  will,  his  issue  could 
not  be  entitled  to  any  interest  in  the  estate :  Chri&tophemm  v. 
Xaylor(i);  Thornhill  v.  Thomhill  (2) ;  Butter  v.  Ommaney(2); 
Waugh  v.  Waugh  (4). 

Mr.  Kindersley  and  Mr.  Berrey,  for  the  defendant : 

In  this  case  there  is  a  substantive,  original  gift  to  the  children 
and  the  issue  of  deceased  children  of  Robert  Tytherleigh.  In 
Christopher  nan  v.  Xaylor  there  was  a  substantive  gift  to  the 
children  only.  So,  in  Thornhill  v.  Thornhill,  the  nephews  and 
nieces  of  the  testator  were,  alone,  the  primary  legatees ;  and, 
in  Butter  v.  Ommaney,  there  was  no  original  gift  to  the  children 
of  the  testator's  brothers  and  sisters. 

According  to  the  reasoning  of  Sir  John  Leach,  Master  of  the 
Rolls,  in  Waugh  v.  Waugh,  Eleanor  Waugh  ought  to  have  taken 
a  share  in  the  5,000/. ;  for  her  father  would  have  taken,  if  he 
had  been  living.  Here  the  words  are,  "If  then  living;"  and 
James  Tytherleigh  would  have  taken  a  share  if  he  had  been 
living  at  the  death  of  Robert  Tytherleigh. 


Tyther- 
leigh 
v. 
Harbin. 


[  •381  ] 


(1)  15  B.  R.  120  (1  Mer.  320). 

(2)  20  R.  R.  315  (4  Mudd.  377). 

(3)  28  R.  R.  6  (4  Riuw.  70). 


(4)  2  My.  &  K.  41,  to  bo  contained 
in  »  later  volume  of  the  Revised 
Reports.—  O.  A.  S. 
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R.R. 


TYTHER- 

LEI6H 

r. 

Harbin. 


[  *332  ] 


[  333  ] 


Mr.  Knight,  in  reply : 

No  case  can  be  produced  in  which,  under  a  devise  of  this 
description,  the  issue  of  a  pre-deceased  child  have  been  admitted 
to  a  share.  The  testator  had  in  mind  a  child  or  children  then 
living.  By  the  words :  "  The  issue  of  such  of  them  as  shall 
be  then  dead,"  *he  could  not  mean  the  issue  of  a  child  or 
children,  who  could  not,  by  any  possibility,  take.  The  case  turns 
on  this :  was  it  or  was  it  not  substitution  that  was  intended  ? 
The  issue  were  to  take  only  what  the  parent  would  have  taken 
if  then  living,  and  the  deceased  child  could  not  have  taken. 

The  Yice-Chancellor  : 

In  this  case  there  is  an  original  substantive  gift  to  the  child 
or  children  of  Robert  Tytherleigh  living  at  the  time  of  his 
decease  and  the  issue  of  such  of  them  as  should  be  then  dead 
leaving  issue ;  and  I  think  that  the  word  "  them  "  means  nothing 
more  than  "  child  or  children."  This  case,  therefore,  differs 
from  the  first  three  cases  cited  for  the  plaintiffs.  The  testator 
then  says:  "  Such  issue  to  take,  between  or  amongst  them,  the 
share  only  which  their  parent  or  parents  would  have  been 
entitled  to,  if  then  living."  These  words  were  necessary  in 
order  to  shew  what  share  the  issue  of  a  deceased  child  were  to 
take  amongst  them  ;  for,  if  there  had  been  two  surviving  children 
and  ten  children  of  a  deceased  child,  and  those  words  had  not 
been  used,  there  might  have  been  a  question  whether  each  of  the 
ten  grandchildren  was  not  entitled  to  an  equal  share  with  the 
two  surviving  children. 

In  Waugh  v.  Waugh  the  decision  might,  I  think,  have  been 
supported  on  the  ground  that  the  testator,  by  making  a  separate 
provision  for  Eleanor  Waugh  in  a  subsequent  part  of  his  will, 
had  shewn  an  intention  to  exclude  her  from  any  share  of  the 
5,000/.,  and  thereby  had,  himself,  put  a  construction  on  the 
language  which  he  had  previously  used. 

I  think  that  I  am  not  overruling  Waugh  v.  Waugh,  or  any 
of  the  other  cases  that  have  been  cited,  if  I  hold,  merely  on  the 
language  of  this  testator,  that  the  issue  of  the  deceased  child 
are  entitled  to  take. 
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KEMBLE  v.  KEAN  (1).  i»29. 

(6  Simons,  :533— 339.)  ?2J 

The  proprietors  of  Covent  Garden  Theatre  agreed  with  an  actor,  that     Shadwell, 
he  should  act  for  twenty- four  nights,  during  a  certain  period  of  time,  at  "    ' 

their  Theatre,  and  that,  in  the  meantime,  he  should  not  act  at  any  other         L    •  ■  J 
place  in  London :  Held  that  the  Court  cannot  enforce  the  positive  part 
of  the  contract,  and  therefore,  it  will  not  restrain  by  injunction  a  breach 
of  the  negative  part  (2). 

In  February,  1828,  an  agreement  in  writing  to  the  following 
effect,  was  made  between  the  plaintiffs,  who  were  the  proprietors 
of  Covent  Garden  Theatre,  and  the  defendant,  a  celebrated 
actor :  that  the  defendant  should  act  at  the  Theatre  for  24  nights, 
at  a  salary  of  50/.  for  each  night :  that  the  engagement  should 
commence  on  the  1st  October,  and  conclude  before  Christmas 
then  next :  that  the  defendant  should  give  the  preference,  to  the 
plaintiffs,  in  the  renewal  of  an  engagement,  and  should  not 
perform  at  any  other  Theatre  in  London  during  the  period 
of  his  engagement. 

The  defendant,  accordingly,  acted  16  nights ;  but  was  unable 
to  complete  his  engagement  before  Christmas,  1828,  in  conse- 
quence of  an  accident  that  happened  to  the  gas-works  in  the 
Theatre.  An  agreement  was  then  made  between  the  parties, 
for  a  new  engagement  to  commence  after  Christmas,  1828,  for 
12  nights'  performance,  (instead  of  the  eight  that  remained 
under  the  *first  engagement)  upon  the  same  terms  as  before.  [  *334  J 
The  defendant,  accordingly,  acted  on  the  nights  of  the  5th  and 
8th  of  January,  1829,  and  was  to  have  acted  again  on  the  12th, 
but,  on  that  night,  he  was  unable  to  appear  before  the  public. 
Shortly  afterwards,  the  defendant  having  expressed  a  wish  to 
suspend  his  performance  in  London  and  retire  into  the  country 

(1)  A  report  of  this  case,  which  was  (2)  This  case  was  overruled  by  Lord 

omitted  in  its  proper  place,  is  now  St.  Leonards  in  Lumhy  v.  Wagner 

given,  as  it  was  referred  to  and  much  (1852)  1  D.  G.  M.  &  G.  604,  21  L.  J. 

observed  upon  in  the  next  case.    The  Ch.  898,  but  until  the  principle  of 

reporter  had  no  notes  of  the  argu-  Lumley  v.   Wagner  has  been  finally 

ments.     The  judgment  was  taken  explained    and    determined   by  the 

from  a   short-hand   writer's  notes,  House  of  Lords  there  is  a  possibility 

which  the  Vice- Chancellor  perused  of  vitality  in  this  case  which  saves 

on  the  hearing  of  the  next  case,  and  it  from  description  as  "a  case  of  no 

said  were  correct.  practical  value." — 0.  A.  S. 
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Kemble  ta  recrait  his  health  and  study  some  new  parts,  the  plaintiff 
Kean.  Kemble  informed  him,  by  letter  dated  the  21st  January,  1829, 
that  the  plaintiffs  acceded  to  his  wish,  it  being  understood  that 
he  would  be  ready,  on  the  commencement  of  the  season  1880 — 81, 
to  return,  when  required,  to  his  engagement,  of  which  10  nights 
remained  uncompleted,  and  that,  in  the  meantime,  he  was  not 
to  act  in  London.  The  defendant  wrote  an  answer  to  this  letter, 
on  the  22nd  of  January,  stating  that  he  accepted  the  proposals 
made  by  the  plaintiffs. 

In  November,  1880,  the  defendant  returned  to  London,  and, 
shortly  afterwards,  entered  into  an  engagement  to  act  at  Drury 
Lane  Theatre;  upon  which  the  bill  in  this  cause  was  filed, 
praying  that  the  defendant  might  be  decreed  specifically  to  per- 
form his  agreement  with  the  plaintiffs,  contained  in  the  letter 
of  the  21st  of  January,  1829,  and  that,  in  the  meantime,  he 
might  be  restrained  from  acting  at  Drury  Lane  Theatre,  or  at 
any  other  place  in  London. 

On  the  28th  of  November,  Lord  Lyndhurst,  C,  granted  an 
injunction,  ex  parte,  restraining  the  defendant  from  acting  at 
Drury  Lane  or  any  other  place  in  London,  until  he  should  have 
acted  10  nights  at  Covent  Garden,  with  liberty  to  the  defendant 
to  move  to  dissolve  the  injunction,  before  the  Vice-Chancellor. 

[  335  ]  The  motion  to  dissolve  was  now  made  by  Mr.  Knight  and 

Mr.  Wright,  and  opposed  by  Mr.  VcmbcrUm. 

The  Vice-Chancellor  : 

The  agreement  in  question  is  such  an  one  as  this  Court  cannot 
perform. 

In  the  case  of  a  mere  contract  between  two  persons  who  are 
both  carrying  on  the  same  trade,  that  one  shall  not  carry  on 
his  trade  within  a  limited  distance  in  which  the  party  contracted 
with  intends  to  carry  on  his  trade,  the  whole  agreement  is  of  so 
genuine  a  kind,  that  the  Court  would  enforce  the  performance 
of  the  agreement  by  restraining  the  party,  by  injunction,  from 
breaking  the  agreement  so  made. 

In  the  case  where  the  parties  are  partners,  and  one  of  the 
partners  contracts  that  he  shall  exert   himself  for  the  benefit 
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of  the  partnership,  though  the  Court,  it  is  true,  cannot  compel      Kemblb 
a  specific  performance  of  that  part  of  the  agreement,  yet,  there        kean. 
being  a  partnership  subsisting,  the  Court  will  restrain  that  party 
(if  he  has  covenanted  that  he  will  not  carry  oil  the  same  trade 
with  other  persons)  from  breaking  that  part  of  the  agreement. 
That  is  in  case  of  a  partnership. 

In  the  case  of  Morris  v.  Colman  (l),  the  bill  was  filed  by  Morris 
against  Colman,  for  the  purpose  of  having  a  question  upon  the 
articles  of  partnership,  determined,  and  for  restraining  Colman 
from  doing  many  acts  which  he  was  disposed  to  do ;  and  I  think, 
in  that  *case  (for  I  was  counsel  for  Colman  from  the  beginning  to  [  *386  ] 
the  end)  that  Colman  always  stood  on  the  defensive.  The  only 
question  was  whether  Colman  should  be  at  liberty  to  do  certain 
acts  which  he  insisted  he  was  at  liberty  to  do,  and  Morris  contended 
he  was  not.  Now  I  apprehend  that  what  Lord  Eldon  says,  in 
giving  his  judgment  upon  that  point,  must  be  taken  with  reference 
to  the  subject  that  was  before  him :  and  I  perfectly  well  recollect 
the  time  when  the  injunction  was  granted  to  restrain  Mr.  Colman, 
but  I  am  not  quite  sure  it  is  exactly  in  the  way  in  which  the 
report  represents ;  but  Colman  insisted,  generally,  that  he  had 
a  right  to  write  dramatic  pieces  for  other  Theatres ;  and  then 
there  was  an  injunction  granted  to  restrain  the  representation 
of  one  of  the  pieces  which  he  had  written,  and  which  was 
intended  to  be  represented,  I  think,  at  Covent  Garden  Theatre. 
In  the  argument  it  was  said  that  the  particular  provision  which 
is  stated  in  the  case,  was  a  provision  restraining  Colman  from 
writing  dramatic  pieces  for  any  other  Theatre ;  and,  in  the  argu- 
ment, it  was  said  by  the  counsel  for  the  plaintiff,  that  that 
provision  was  no  more  against  public  policy  than  a  stipulation 
that  Mr.  Garrick  should  not  perform  at  any  other  Theatre  than 
that  at  which  he  was  engaged,  would  have  been.  Now,  with 
reference  to  what  was  said,  by  counsel,  upon  arguing  the  case 
of  a  partnership,  Lord  Eldon  says:  "If  Mr.  Garrick  was  now 
living,  would  it  be  unreasonable  that  he  should  contract  with 
Mr.  Colman  to  perform  only  at  the  Haymarket  Theatre,  and 
Mr.  Colman  with  him  to  write  for  that  Theatre  alone.  Why 
should  they  not  thus  engage  for  the  talents  of  each  other?" 
(1)  11  R.  E.  230(18Ves.  437). 
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Kemble  That  mode  of  putting  the  question  appears  to  me  to  shew  that 
Kean.  Lord  Eldon  is  speaking  of  a  case  where  the  parties  are  in 
[  '337  ]  partnership  together ;  because  it  would  be  a  *strange  thing  that 
one  should  contract  to  perform  only  at  the  Haymarket  Theatre, 
and  the  other,  to  write  for  that  Theatre  alone,  except  in  the  case 
of  a  partnership,  where  both  parties  would  be  exerting  them- 
selves for  their  mutual  benefit ;  because,  if  they  were  not  in 
partnership,  the  effect  of  such  an  agreement  might  be  that 
neither  might  exert  his  talents  at  all.  In  this  case,  however, 
there  is  no  partnership  whatever  between  the  proprietors  of 
Covent  Garden  Theatre  and  Mr.  Kean;  but  the  contract  is 
nothing  more  than  this,  that  Mr.  Kean  shall,  for  a  given 
remuneration,  act  a  certain  number  of  nights  at  Covent  Garden 
Theatre,  with  a  proviso  that,  in  the  meantime  he  shall  not  act 
at  any  other  Theatre  ;  and  it  is  quite  clear  that  this  bill  is  filed 
for  the  purpose  of  having  the  performance  of  an  agreement 
with  regard  to  his  contract  to  act. 

(His  Honour  here  stated  the  substance  of  the  bill,  and  then 
proceeded:)  So  that  it  was  an  agreement  to  act  at  Covent 
Garden  Theatre,  a  certain  number  of  nights  in  the  season 
1880 — 81,  and  that,  in  the  meantime,  the  defendant  should  not 
act  in  London :  and  the  bill  is  filed  for  the  purpose  of  enforcing 
the  performance  of  that  agreement,  which  mainly  consists  in  the 
fact  of  his  acting ;  and  it  appears  to  me,  that  it  is  utterly 
impossible  that  this  Court  can  execute  such  an  agreement. 

In  the  first  place,  independently  of  the  difficulty  of  compelling 
a  man  to  act,  there  is  no  time  stated ;  and  it  is  not  stated  in 
what  characters  he  shall  act;  and  the  thing  is,  altogether,  so 
loose  that  it  is  perfectly  impossible  for  the  Court  to  determine 
upon  what  scheme  of  things  Mr.  Kean  shall  perform  his  agree- 
ment. There  can  be  no  prospective  declaration  or  direction  of 
[  *338  ]  the  Court,  as  to  the  performance  of  the  agreement ;  and,  ♦sup- 
posing Mr.  Kean  should  resist,  how  is  such  an  agreement  to  be 
performed  by  the  Court  ?  Sequestration  is  out  of  the  question ; 
and  can  it  be  said  that  a  man  can  be  compelled  to  perform  an 
agreement  to  act  at  a  Theatre  by  this  Court  sending  him  to  the 
Fleet  for  refusing  to  act  at  all  ?  There  is  no  method  of  arriving 
at  that  which  is  the  substance  of  the  contract  between  the 
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parties,  by  means  of  any  process  which  this  Court  is  enabled  to      Kkmblf. 

issue ;  and  therefore  (unless  there  is  some  positive  authority  to       kean. 

the  contrary)  my  opinion  is  that,  where  the  agreement  is  mainly 

and  substantially  oi  an  active  nature,  and  is  so  undetermined 

that  it  is  impossible  to  have  performance  of  it  in  this  Court,  and 

it  is  only  guarded  by  a  negative  provision,  this  Court  will  leave 

the  parties,  altogether,  to  a  court  of  law,  and  will  not  give  partial 

relief  by  enforcing  only  a  negative  stipulation.     I  think,  for  the 

reasons  which  I  have  stated,  that  what  Lord  Eldon  has  said  in 

the  case  of  Morris  v.  Colman  bears  upon  this  case. 

In  Clarke  v.  Price  (1)  (in  which,  also,  I  was  of  counsel,)  there 
was  a  positive  stipulation,  by  Price,  that  he  would  write  reports 
for  Clarke  the  bookseller.  Lord  Eldon  says,  in  his  judgment 
upon  that  case,  "  The  case  of  Morris  v.  Colman  is  essentially 
different  from  the  present.  In  that  case,  Morris,  Colman  and 
other  persons  were  engaged  in  a  partnership  in  the  Haymarket 
Theatre,  which  was  to  have  continuance  for  a  very  long  period, 
as  long  indeed  as  the  Theatre  should  exist.  Colman  had 
entered  into  an  agreement  which  I  was  very  unwilling  to 
enforce,  not  that  he  would  write  for  the  Haymarket  Theatre, 
but  that  he  would  not  write  for  any  other  Theatre.  It  appeared 
to  me  that  the  Court  *could  enforce  that  agreement  by  restrain-  [  *3S9  ] 
ing  him  from  writing  for  any  other  Theatre.  The  Court  could 
not  compel  him  to  write  for  the  Haymarket  Theatre ;  but  it  did 
the  only  thing  in  its  power,  it  induced  him,  indirectly,  to  do  one 
thing  by  prohibiting  him  from  doing  another.  There  was  an 
express  covenant  on  his  part,  contained  in  the  articles  of  partner- 
ship. But  the  terms  of  the  prayer  of  this  bill  do  not  solve  the 
difficulty ;  for,  if  this  contract  is  one  which  the  Court  will  not 
carry  into  execution,  the  Court  cannot,  indirectly,  enforce  it  by 
restraining  Mr.  Price  from  doing  some  other  act."  His  Lordship 
then  proceeds  to  observe  upon  the  express  terms  of  the  contract, 
and  says  that  he  will  not,  in  that  case,  interfere  to  enforce  an 
implied,  negative  stipulation ;  for  that  is  the  utmost  that  can  be 
made  of  his  Lordship's  observations  in  that  case. 

For  the  reasons  which  I  have  stated,  I  am  of  opinion  that, 
if  this  cause  were  now  being  heard,  and  the  agreement  were 
(1)  18  E.  R.  159  (2  Wils.  Ch.  157). 

b.r. — vol.  xxxvra.  9 
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admitted  to  be  such  as  it  appears  to  be,  this  Court  could  not 

make  any  decree,  but  must  dismiss  the  bill. 

I  should  be  extremely  unwilling  to  have  it  thought  that  I  am 

setting  my  judgment  in  opposition  to  any  express  opinion  of  the 

Lord    Chancellor's.     I   have   always   thought   it   to   be    the 

duty  of  a  Judge  of  this  Court,  knowing  the  opinion  upon  any 

point  expressed  by  the  Lord  Chancellor,  to  follow  it,  as  the 

immediate  consequence  of  not  following  it,  would  be  an  appeal 

to  him.     It  does  not  however  appear  that  the  attention  of  the 

Lord  Chancellor  was  particularly  called  to  this   point.     The 

application  was  an  application  ex  parte ;  and,  therefore,  I  may, 

without  impropriety,  say  that  my  opinion  is  that  this  injunction 

ought  to  be 

Dissolved. 


1836. 
Jan.  28. 

SHADWELL, 
V.-C. 

[340] 


KIMBERLEY  v.  JENNINGS  (I). 

(6  Simons,  340—352 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  115.) 

Where  a  party  agrees  not  to  do  a  particular  act,  and  there  are  other 
terms  in  the  agreement  which  are  so  vague  that  the  Court  cannot  enforce 
them  in  his  favour,  it  will  not  grant  an  injunction  to  restrain  him  from 
a  breach  of  the  negative  term. 

The  Court  will  not  give  any  assistance  to  a  party  seeking  to  enforce  a 
hard  bargain. 

The  bill  stated  that  the  plaintiffs  carried  on  the  business  of 

factors  and  merchants,  in  co-partnership,  at  Birmingham  :  that 

on  the  27th  of  January,  1834,  they  took  into  their  employment 

the  defendant  Jennings,   as  their  clerk,   upon  the  terms  and 

conditions  after  mentioned;  and,  thereupon,  the  plaintiffs  and 

the  defendant  duly  made  and  executed  an  agreement,  dated  the 

27th  of  January,  1884,  and  which  was  as  follows:  "The  said 

John    Bichards    Jennings,   for    the   considerations    hereinafter 

mentioned,  doth  hire  himself  to  the  said  James  Kimberley  and 

William  Kimberley,  and  the  survivor  of  them,  and  he  doth 

hereby  undertake  and  agree  that  he  will  serve  them  and  the 

survivor  of  them,  for  the  term  of  six  years,  to  commence  and  be 

computed  from  the  day  of  the  date  of  these  presents,  and  work 

(1)  See  note  to  Kemble  v.  Kean,      Leonards  in  Lumley  v.  Wagner, — 
p.  125,  ante.    Kimberley  v.  Jennings      O.  A.  S. 
was  also  overruled    by   Lord    St. 
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for  and  be  employed  by  and  in  the  name  and  on  the  behalf  of  the    kimbeblet 
said  James  Kimberley  and  William  Kimberley  and  the  survivor     Jennings. 
of  them,  in  the  capacities  of  a  clerk,  traveller  and  bookkeeper,  in 
the  trade  or  business  of  factors  now  carried  on  by  the  said  James 
Kimberley  and  William  Kimberley,  in  Birmingham  aforesaid, 
and  in  obtaining  orders  for  and  selling  all  sorts  of  goods,  wares, 
merchandize  and  commodities  belonging  thereto,  and  receiving 
the  prices  for  the  same,  as  they  the  said  James  Kimberley  and 
William  Kimberley  or  the  survivor  of  them,  shall  order  and 
direct,  and,   in  so  doing,   shall  and  will  employ  all  his  best 
services  and  attentions  at  all  times,  and  shall  and  will  enter  and 
make  just  and  true  accounts,  in  the  books  of  the  said  James 
*Kimberley  and  William  Kimberley,  of  all  goods,  wares,  merchan-       [  *84i  ] 
dizes  and  commodities  bought  and  sold,  money,  bills  of  exchange 
and  promissory  notes  received  and  paid,  and  of  all  other  things 
whatsoever  relating  to  the  said  trade  or  business  which  shall 
come  or  be  committed  to  his  care,  management  or  disposal,  and 
from  time  to  time,  remit,  pay  and  deliver  the  money,  bills  of 
exchange  and  promissory  notes  of  or  belonging  to  the  said  James 
Kimberley  and  William  Kimberley  or  the  survivor  of  them,  and 
make,  render,  and  give  fair  and  true  accounts  of  all  orders  taken 
by  him  and  of  all  actings  and  doings  in  or  relating  to  the  said 
trade  or  business,  to  the  said  James  Kimberley  and  William 
Kimberley  or  the  survivor  of  them,  when  and  so  often  as  he 
shall  be  thereunto  requested,  and  also  shall  not  nor  will,  during 
the  said  term  of  six  years,  work  for,  or  for  the  use  or  benefit  of, 
or  be  otherwise  engaged  or  employed  by  any  other  person  or 
persons  other  than   the  said   James  Kimberley  and  William 
Kimberley,  or  the  survivor  of  them,  in  the  capacities  aforesaid, 
or    in    any  other  trade,   business,   profession  or  employment 
whatsoever,  without  the  licence  or  consent  of  the  said  James 
Kimberley  and  William  Kimberley,  or  the  survivor  of  them,  in 
writing,  under  their  or  his  hands  or  hand,  for  that  purpose,  first 
had  and  obtained :  and  the  said  James  Kimberley  and  William 
Kimberley,  for  and  in  consideration  of  the  service  of  the  said  John 
Richards  Jennings  and  the  performance  of  the  agreements  of  the 
said  John  Richards  Jennings  herein  contained,  do  and  each  of 
them  doth,  hereby,  agree  with  the  said  John  Richards  Jennings, 

9—2 
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Kimbeblet  that  they  the  said  James  Kimberley  and  William  Kimberley,  and 
Jennings,  the  survivor  of  them  shall  and  will,  from  time  to  time  during  the 
said  term  of  six  years,  well  and  truly  pay  or  cause  to  be  paid,  to 
[  *s±2  ]  the  said  John  *Richards  Jennings,  the  salary  or  wages  following, 
that  is  to  say,  during  the  first  two  years  of  the  said  term,  the 
salary  or  wages  of  150/.  per  annum,  during  the  third  and  fourth 
years  of  the  said  term,  the  salary  or  wages  of  1602.  per  annum, 
and,  during  the  fifth  and  last  years  of  the  said  term,  the  salary 
or  wages  of  200/.  per  annum,  without  any  deduction  or  abate- 
ment whatsoever  out  of  the  said  respective  yearly  sums  or  wages, 
save  and  except  such  as  shall  be  made  by  virtue  of  these  presents ; 
and,  also,  shall  and  will,  from  time  to  time  during  the  said  term 
of  six  years,  well  and  truly  pay  or  cause  to  be  paid,  unto  the  said 
John  Richards  Jennings,  all  reasonable,  usual,  and  necessary 
travelling  expenses.  Provided  that,  in  case  the  said  John 
Richards  Jennings  shall,  during  the  said  term  of  six  years, 
become  and  be  incapable,  from  illness  or  indisposition,  of 
serving  the  said  James  Kimberley  and  William  Kimberley  or 
the  survivor  of  them,  in  the  capacities  aforesaid  or  otherwise 
in  the  said  trade  or  business  according  to  the  true  intent  and 
meaning  of  these  presents,  or  shall  absent  himself  from  or 
neglect  the  service  of  the  said  James  Kimberley  and  William 
Kimberley,  without  their,  or  one  of  their,  licence  and  consent, 
in  writing,  under  their,  or  one  of  their  hands  or  hand,  for  that 
purpose,  first  had  and  obtained,  then,  and  in  either  of  the  said 
cases,  it  shall  be  lawful  for  the  said  James  Kimberley  and 
William  Kimberley  and  the  survivor  of  them,  wholly  and 
absolutely  to  dismiss  and  discharge  the  said  John  Richards 
Jennings  from  their  service,  and  to  discontinue  the  payment 
of  the  said  salary  or  wages  from  thenceforth,  or  else,  at  their 
or  his  own  option,  so  often  as  the  same  respectively  shall 
happen,  it  shall  and  may  be  lawful,  for  the  said  James 
Kimberley  and  William  Kimberley  or  the  survivor  of  them,  to 
[  *343  ]  retain  the  said  sum  or  *wages,  or  deduct  a  proportionate  part 
thereof  for  the  time  that  such  incapacity  or  absence  or  neglect, 
as  the  case  may  be,  shall  endure,  to  and  for  their  own  use  and 
benefit.  Provided  always,  and  it  is  hereby  understood  agreed 
and  declared,  between  and  by  the  said  parties  hereto,  that,  at 
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the  end  of  the  said  term  of  six  years,  the  said  parties  hereto  Kimberley 
shall  be  and  become  partners,  in  the  said  business,  upon  such  jbnninos. 
terms,  conditions  and  restrictions  as  shall  be  mutually  agreed 
upon  by  the  said  James  Kimberley  and  William  Kimberley  and 
John  Richards  Jennings.  The  bill  then  stated  that,  for  some 
time  after  the  agreement  was  made,  the  plaintiffs  employed  the 
defendant  to  travel  for  them,  in  various  parts  of  the  country,  in 
the  way  of  their  business,  in  selling  and  obtaining  orders  for 
goods  and  merchandizes  in  which  they  dealt,  and  in  receiving 
monies  for  the  same,  subject,  however,  to  such  directions  as  the 
plaintiffs  thought  proper,  from  time  to  time,  to  give  him :  that 
the  defendant  having  been  in  the  employ  of  the  plaintiffs  nearly 
twelve  months,  had  become  acquainted  with  their  mode  of  deal- 
ing and  the  manner  in  which  they  transacted  their  business,  and 
became  acquainted  with  their  customers  on  the  different  roads  or 
journeys  whereon  they  had  employed  him,  and  it  was,  therefore, 
desirable  that  they  should,  if  possible,  continue  him  in  the  dis- 
charge of  his  allotted  duties :  that,  on  the  8th  of  January,  1835, 
the  plaintiffs  and  Jennings  met  at  Birmingham,  and  Jennings 
expressed  his  desire,  to  the  plaintiffs,  to  procure  some  better 
terms  as  to  the  promised  partnership  with  them,  and  pressed 
them  to  specify  what  proportion  of  the  trade  he  should  have ; 
bat  the  plaintiffs  then  refused  to  comply  with  such  request,  and 
informed  the  defendant  that  that  subject  must  be  left  for  arrange- 
ment when  the  term  of  his  servitude  under  the  articles  of  agree- 
ment, ^should  expire,  and  would  depend  upon  his  conduct  and  [  *344  ] 
other  circumstances  in  the  meantime :  that  the  defendant  left 
the  plaintiffs  without  coming  to  any  terms,  but,  on  the 
following  day,  returned  and  informed  them  that  he  only  wanted 
a  memorandum  saying  that  he  should  have  an  interest  in  the 
trade  on  the  expiration  of  his  servitude:  that  the  plaintiffs, 
with  the  view  of  reconciling  the  defendant  to  the  due  discharge 
of  his  duty,  and  to  obviate  the  inconvenience  that  would  arise 
from  the  suspension  of  his  services,  were  induced,  on  the  9th 
January,  1885,  to  sign  and  give  to  the  defendant  the  following 
memorandum : 

"  We  hereby  undertake  to  give  our  traveller,  John  Richards 
Jennings,  a  future  share  in  the  profits  of  our  trade,  as  soon  as 
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Kimbbrley  he  shall  have  completed  the  terms  of  his  engagement  with 
Jshxihos.  us,  being  in  consideration  (in  addition  to  his  salary)  of  his 
services  during  his  engagement."  The  bill  then  alleged  that 
the  defendant,  in  his  subsequent  dealings  with  the  plaintiffs' 
customers,  greatly  relaxed  in  his  diligence  and  efforts  to  serve  the 
plaintiffs ;  and,  on  that  account,  they,  in  October,  1885,  deemed 
it  expedient  to  employ  him,  as  a  clerk  and  bookkeeper,  in  their 
counting-house,  instead  of  sending  him  on  journeys;  but  he 
refused  to  be  so  employed,  and  quitted  their  service,  on  the  6th 
November,  1885,  without  their  consent :  that  the  plaintiffs  always 
had  been,  and  still  were  ready  to  perform  their  parts  of  the  agree- 
ments of  January,  1834,  and  January,  1835 :  that  the  defendant 
had  lately  commenced  business,  as  a  factor  and  general  merchant, 
in  Birmingham,  in  opposition  to  the  plaintiffs  and  contrary  to  the 
true  intent  and  meaning  of  the  first  agreement ;  and  threatened 
to  engage  himself  with  other  factors  and  merchants,  and  to  act 
[  *345  ]  *for  them  as  their  traveller,  either  separate  from  or  in  addition 
to  the  said  business  on  his  own  account.  The  bill  prayed  that 
the  defendant  might  be  restrained,  by  the  decree  of  the  Court r 
and,  in  the  meantime,  by  the  order  of  the  Court  during  the 
remainder  of  the  term  of  six  years  mentioned  in  ihe  first  agree- 
ment, from  working  for  or  for  the  use  or  benefit  of,  or  otherwise 
being  engaged  or  employed  by  any  other  person  or  persons  than 
the  plaintiffs,  in  the  capacities  in  that  agreement  mentioned,  or 
in  any  other  trade,  business,  profession  or  employment  whatso- 
ever, without  the  consent  of  the  plaintiffs,  and,  in  particular, 
from  carrying  on  the  trade  which  he  was  then  carrying  on,  the 
plaintiffs  being  ready  and  willing  and  thereby  offering  to  perform 
the  two  agreements  on  their  parts. 

The  defendant  demurred  for  want  of  equity. 

Sir  WiUiain  Home  and  Mr.   Hayter,  in   support  of  the 
demurrer : 

First :  The  agreement  is  a  mere  contract  for  hiring  and  service 
at  a  salary,  and  is  utterly  unconnected  with  any  existing  partner- 
ship. *  *  A  contract  for  personal  service  cannot  be  made  the 
subject  of  specific  performance,  unless  it  can  be  shewn  to  have 
the  features  and  character  of  a  partnership:     *    *    Morris  v. 
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Caiman  (l).  *  *  If,  at  the  end  of  the  six  years,  the  defendant  Kimbeelby 
were  to  file  a  bill  to  compel  a  specific  performance  of  the  agree-  Jennings. 
ment,  the  Court  would  say  that  it  could  not  compel  a  specific  [  346  ] 
performance  of  that  which  could  not  be  specifically  defined. 
There  is,  therefore,  no  mutuality  between  the  parties:  Flight 
v.  Bolland(2).  Thirdly:  The  injunction  is  merely  an  auxiliary 
remedy;  and,  if  the  plaintiffs  have  not  a  right  to  come  into 
this  Court  in  respect  of  the  contract,  they  have  no  right  to  the 
injunction.  The  negative  contract  is  merely  subsidiary  to  the 
positive  contract:  the  Court  will  not  enforce  the  latter,  unless 
it  can  enforce  the  former.  Lastly :  The  agreement  is  illegal  and 
void,  as  being  against  public  policy :  for  it  contains  a  stipulation 
that  the  defendant  shall  not,  during  the  term  of  six  years,  be 
employed  in  any  part  of  the  world,  by  any  other  person  than 
the  plaintiffs,  in  the  capacities  specified,  or  in  any  other  trade, 
business,  profession  or  employment :  Mitchel  v.  Reynolds  (3). 

Mr.  Knight  and  Mr.  G.  Richards,  in  support  of  the  bill : 

The  bill  is  not  filed,  simply,  for  the  specific  performance  of  an 
agreement  for  the  hiring  of  a  servant,  but  *to  restrain  the  defen-  [  *347  ] 
dant  from  breaking  a  negative  covenant,  by  which  he  has  bound 
himself  not  to  work  or  carry  on  any  trade  or  business,  during 
a  certain  period,  for  any  other  persons  than  the  plaintiffs.  *  * 
It  is  a  different  question  whether  this  Court  can  enforce  an 
agreement,  and  whether  it  will  prevent  the  doing  of  an  act 
which  is  a  plain  violation  of  the  contract.  Independent  of 
specific  performance,  there  is  a  right  to  relief  here.  In  Morris 
v.  Colman  there  was  both  an  affirmative  and  a  negative 
contract.     *     *     * 

(The  Vice-Chancellor  :  Moiris  v.  Colman,  from  the  beginning 
to  the  end,  was  treated  as  a  case  of  partnership.  Colman  insisted, 
on  the  footing  of  the  agreement  that  constituted  the  partnership, 
that  he  was  *  entitled  to  be  the  manager  of  the  Theatre  to  the  [  *34S  ] 
exclusion  of  Morris,  and,  therefore,  he  was  insisting  on  the 
existence  of  the  agreement.) 

(1)  11  R.  B.  230  (18  Vea.  437).  (3)  1  P.  Wms.  181. 

(2)  28  B.  B.  101  (4  Buss.  298). 
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Kimbbblby  According  to  what  Lord  Eldon  says  in  Clarke  v.  Price,  if  there 
Jennings,  had  been  a  negative  covenant  in  that  case,  it  would  have  been 
enforced.  It  is  settled,  by  repeated  decisions,  that  the  Court 
will  interfere  negatively,  where  it  cannot  interfere  positively; 
as  in  the  case  of  The  Glamorganshire  Canal  Company  (i).  So 
this  Court  will  interfere  to  prevent  the  breach  of  a  covenant  not 
to  carry  on  trade  within  certain  limits;  though  there  may  be 
other  parts  of  the  same  covenant  which  it  cannot  enforce.  The 
negative  covenant  in  this  case,  is  a  separate  and  independent 
covenant,  belonging  to  the  introduction  into  the  service.  It 
is  altogether  collateral  to  the  covenant  to  serve  for  a  given 
time.  It  does  not,  of  necessity,  follow  from  the  affirmative 
contract,  nor  are  the  two  covenants  so  connected  together,  that, 
if  the  Court  cannot  interfere  as  to  one,  it  will  not  interfere  as 
to  the  other.  Suppose  that  the  defendant  had  been  discharged 
for  misconduct,  would  he  then  have  been  entitled  to  disclose  all 
the  secrets  of  his  employers  ? 

Next:  Is  the  negative  covenant  such  a  restraint  of  trade  as 
to  be  void?  In  Mitchel  v.  Reynolds,  the  Court  said  that  if  a 
reason  could  be  shewn  for  the  restriction,  it  should  prevail  (2). 
Here  the  contract  is  that  the  defendant  should  not,  during  the 
term,  be  employed  by  any  other  persons :  it  had  reference  to  the 
[  *349  ]  *mastery  he  would  obtain  over  the  secrets  and  connections  of 
his  employers,  and,  therefore,  there  was  a  reason  for  it. 

The  injunction  may,  at  all  events,  be  granted  in  a  more  limited 
form  than  it  is  prayed,  that  is  to  say,  to  restrain  the  defendant 
from  availing  himself  of  the  knowledge  which  he  has  obtained 
of  the  connections  and  secrets  of  his  employers.  Damages  at 
law  would  be  an  inadequate  remedy ;  for,  by  disclosing  the  secrets 
of  the  plaintiffs,  an  irreparable  injury  would  be  done  to  them. 

The  Vice-Chancellor  : 

It  does  not  clearly  appear  to  be  the  meaning  of  the  agreement, 
that,  if  the  event  happened  that  the  defendant  did  not  continue, 
during  the  whole  term  of  six  years,  in  the  service  of  the  plain- 
tiffs, he  should  be  disabled  from  engaging  in  any  other  service 
or  employment  for  the  remainder  of  the  term.     It  has  been 

(1)  36  R.  R.  289  (1  My.  &  K.  154).  (2)  See  1  P.  Wma.  192, 193. 
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assumed,  in  the  course  of  the  argument,  that  this  part  of  the  Kimbebley 
agreement  is  to  be  taken  by  itself,  and  that,  whatever  might  Jennings. 
happen  during  the  term,  the  defendant  should  not  engage  in 
any  other  employment.  But,  attending  to  the  whole  of  the 
agreement,  the  true  construction  of  it  seems  to  be  that,  during 
such  portion  of  the  term  as  the  defendant  should  continue  in 
the  service  of  the  plaintiffs,  he  should  not  enter  into  any  other 
employment;  but,  if  he  should  be  dismissed  during  the  term, 
then  that  he  might  engage  himself  in  the  service  of  other  persons. 
Supposing,  however,  the  meaning  of  the  agreement  to  be  such 
as  I  have  stated  it  to  be,  still  it  would  afford  a  strong  reason 
against  the  interference  of  the  Court,;  for  it  would  be  what  is 
commonly  termed  *a  hard  bargain ;  inasmuch  as  the  agreement  [  *350  ] 
is  so  constructed  that  if,  from  illness  or  any  other  cause  over 
which  the  defendant  could  have  no  control,  he  should  become 
incapable  of  serving  the  plaintiffs,  they  have  the  option  either 
of  discharging  him,  or  discontinuing  the  payment  of  his  salary, 
and  insisting  that,  for  the  remainder  of  the  six  years, .he  shall 
not  engage  in  the  service  of  any  other  individual.  Nothing 
could  be  more  harsh  towards  a  young  man  dealing  with  great 
traders,  than  that  he  should  be  allowed  to  enter  into  an  agree- 
ment, which  placed  him  so  entirely  in  their  power.  And, 
although  events  have  happened  which  have  precluded  the 
plaintiffs  from  availing  themselves  of  this  harsh  stipulation, 
still  I  must  look  at  the  agreement  as  it  was  originally  con- 
cocted, in  order  to  see  whether,  on  the  whole,  it  was  such  as 
this  Court  would  countenance. 

Then,  at  the  end  of  the  agreement,  there  is  this  stipulation, 
that,  at  the  end  of  the  term  of  six  years,  the  parties  should 
become  partners  upon  such  terms,  conditions  and  restrictions 
as  should  be  mutually  agreed  upon  between  them.  This  was 
an  essential  and  important  part  of  the  agreement,  and  was  so 
considered  by  both  parties;  and,  although  the  performance  of 
it  was  to  depend  on  the  defendant's  good  conduct,  and  the 
terms  of  the  partnership  were  to  be  subsequently  arranged,  it 
is  plain  that  he  so  considered  it,  from  his  having  expressed 
his  desire  to  the  plaintiffs,  at  the  meeting  between  them  on 
the  8th  January,  1885,  to  procure  some  better  terms  as  to  the 


188  1886.     CH.     6  SIMONS,  850—352.  [r.r. 


Kimberley  promised  partnership,  and  from  his  having  pressed  them  to 
Jennings,  specify  what  proportion  of  the  trade  he  was  to  have,  and, 
further,  from  his  having,  on  the  following  day,  obtained  from 
[  *S5i  ]  them  the  second  agreement,  *in  which  they  again  held  out  to 
him  the  prospect  of  a  future  partnership.  The  whole  of  the 
agreement  must  be  taken  together;  and,  though  that  portion 
of  it  which  relates  to  the  partnership,  is  so  vague  and  loose  that 
the  Court  cannot  execute  it,  still  it  is  evident  that  the  defendant 
was  looking  forward  to  the  time  at  which  he  should  have  a  share 
of  the  profits ;  and  this  Court  is  not  at  liberty  to  say  that  that 
portion  of  the  agreement  on  which  it  cannot  act,  shall  be  rejected, 
and  that  the  other  part,  on  which  it  can  act,  shall  be  retained. 

It  is  observable  that  the  bill  represents  that  the  plaintiffs  are 
ready  and  willing  to  perform  the  agreement  on  their  parts,  but 
it  does  not  ask  for  a  specific  performance:  and  it  is  obvious 
that,  if  the  plaintiffs  were  required,  by  the  defendant,  to  admit 
him  into  partnership,  they  might  insist  on  such  terms  as  would 
render  it  impossible  that  they  ever  should  become  partners. 
The  plaintiffs  however,  by  this  offer,  shew  that,  in  their  view, 
the  stipulation  at  the  end  of  the  agreement,  was  material, 
though  they  might  act  in  such  a  way  as  that,  virtually,  they 
should  not  be  bound  by  it. 

Then  it  was  said  that  the  Court  might  execute  a  negative 
contract.  I  admit  it.  I  remember  a  case  in  which  a  nephew 
wished  to  go  on  the  stage,  and  his  uncle  gave  him  a  large 
sum  of  money  in  consideration  of  his  covenanting  not  to  per- 
form within  a  particular  district ;  the  Court  would  execute  such 
a  covenant,  on  the  ground  that  a  valuable  consideration  had 
been  given  for  it.  But  here  the  negative  covenant  does  not 
stand  by  itself :  it  is  coupled  with  the  agreement  for  service  for 
a  certain  number  of  years,  and  then  for  taking  the  defendant 
into  partnership. 
[  352  ]  In  the  first  place,  this  agreement  cannot  be  performed  in 

the  whole,  and  therefore,  this  Court  cannot  perform  any  part 
of  it ;  in  the  next  place,  it  is  not  to  be  construed  as  the 
plaintiffs  contend  for :   and,  lastly,  it  is  a  hard  bargain,  and, 

therefore,  this  Court  will  not  interfere. 

Demurrer  allowed. 
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ASHLEY  v.   ASHLEY  (1).  1*33. 

'                                               Nov.  15. 
(6  Simons,  3o8— 363;  S.  C.  3  L.  J.  (N.  S.)  Ch.  61.)  

A  testator  devised  an  estate  to  A.  for  life,  remainder  to  trustees  to  pre-  hadwell. 
serve,  &c,  remainder  to  all  the  children  of  A.,  as  tenants  in  common,  r  "  *, 
and  not  as  joint  tenants,  and,  for  want  of  such  issue,  to  B.  for  life, 
remainder  to  trustees  to  preserve,  Ac,  remainder  to  all  the  children  of 
B.  as  tenants  in  common,  and  not  as  joint  tenants,  and  for  want  of  such 
issue,  to  C.  in  fee :  Held  that  the  children  of  A.  took  estates  for  life,  with 
cross  remainders  between  them,  for  life,  with  remainder  to  B.  for  life, 
with  remainder  to  her  children,  as  tenants  in  common,  with  cross 
remainders  between  them  for  life,  with  remainder  to  C.  in  fee. 

By  an  order  in  this  cause,  the  Master  was  directed  to  inquire 
and  state,  at  the  expense  of  the  estate  of  Sarah  Ashley,  the 
widow  of  the  testator  in  the  cause,  what  interest  the  testator 
had  in  a  certain  estate  in  Friday  Street  in  the  city  of  London. 
The  Master  found  *that  James  Lewer  being  seised  of  the  [  *359  ] 
inheritance  of  the  estate,  in  fee  simple  in  possession,  by  his  will 
dated  the  31st  of  August,  1773,  and  duly  executed  and  attested, 
gave  and  devised  his  two  freehold  houses  in  Friday  Street  in  the 
city  of  London,  to  John  Gamon  and  Thomas  Holehouse,  and 
their  heirs,  upon  trust  to  and  for  the  use  and  behoof  of  his  wife, 
Mary  Lewer,  and  her  assigns  for  her  life,  without  impeachment 
of  waste,  and,  from  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise,  to  the  use  of  Gamon  and  Holehouse  and 
their  heirs,  for  the  life  of  his  said  wife,  in  trust  to  preserve  the 
contingent  uses  and  estates  thereinafter  limited  ;  and,  from  and 
after  the  decease  of  his  said  wife,  in  trust  to  and  for  the  use  of 
his  daughter,  Sarah  Chandler,  (wife  of  Thomas  Chandler)  and 
her  assigns  for  her  life,  without  impeachment  of  waste ;  and, 
from  and  after  the  determination  of  that  estate,  to  the  use  of 
the  trustees  and  their  heirs  for  the  life  of  Sarah  Chandler,  in 
trust  to  preserve,  &c,  but  nevertheless  to  permit  and  suffer  his 
daughter  Sarah  Chandler  and  her  assigns,  notwithstanding  her 
coverture,  and  whether  she  should  be  sole  or  covert,  during  her 

(1)  In   Stuart  v.    Cockerel!  (1869)  tenants  for  life  is  open  to  the  objec- 

L.  R.  7  Eq.  363/38  L.  J.  Ch.  473,  tion  of  remoteness,  since  the  persons 

20  L.  T.  513  (affirmed  L.  B.  5  Ch.  to  take  under  such  cross  remainders 

"13),  Y.-C.  Malins  points  out  that  are    not    necessarily    ascertainable 

the  implication  of  cross  remainders  within  the  limits  of  the  rule  against 

for  life  between  a  class  of  unborn  perpetuities. — 0.  A.  S. 
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Ashley  life  to  receive  the  rents,  issues  and  profits  thereof  to  her  and 
Ashley.  their  own  use,  and  to  make  entries  and  bring  actions  for  non- 
payment thereof  as  occasion  should  require,  and,  from  and  after 
the  decease  of  Sarah  Chandler,  in  trust  and  to  and  for  the  use 
of  all  and  every  the  child  or  children  lawfully  begotten  or  to  be 
begotten  on  the  body  of  Sarah  Chandler,  equally  to  be  divided 
between  them,  if  more  than  one,  share  and  share  alike,  and  to 
take  as  tenants  in  common  and  not  as  joint  tenants :  and,  for 
want  of  such  issue  of  Sarah  Chandler,  then  in  trust  and  to  and 
for  the  use  of  his  daughter  Mary  Hand  (wife  of  Clayton  Hand) 
[  *360  ]  and  her  assigns  for  her  life,  without  *impeachment  of  waste, 
and,  from  and  after  the  determination  of  that  estate,  to  the  use 
of  the  trustees  and  their  heirs  during  the  life  of  Mary  Hand,  in 
trust  to  preserve,  &c,  but  nevertheless  to  permit  and  suffer  the 
said  Mary  Hand  and  her  assigns,  notwithstanding  her  coverture, 
and  whether  she  should  be  sole  or  covert  during  her  life,  to 
receive  the  rents,  issues  and  profits  thereof  to  her  and  their  own 
use,  and  not  to  be  subject  to  the  debts,  power  or  control  of  her 
then  or  any  future  husband,  and  to  make  entries  and  bring 
actions  for  non-payment  thereof  as  occasion  should  require ;  and, 
from  and  after  the  decease  of  Mary  Hand,  in  trust,  and  to  and 
for  the  use  of  all  and  every  the  child  and  children  lawfully 
begotten  or  to  be  begotten  on  the  body  of  Mary  Hand,  equally 
to  be  divided  between  them,  if  more  than  one,  share  and  share 
alike,  and  to  take  as  tenants  in  common  and  not  as  joint 
tenants,  and,  for  want  of  such  issue  of  Mary  Hand,  then  in 
trust,  and  to  and  for  the  use  and  behoof  of  Thomas  Chandler, 
the  husband  of  Sarah  Chandler,  his  heirs  and  assigns  for  ever. 
And  the  testator,  after  giving  several  legacies,  gave,  devised  and 
bequeathed  all  the  rest,  residue  and  remainder  of  his  real  and 
personal  estate  and  effects,  of  what  nature,  kind  or  quality 
soever,  or  wheresoever,  unto  his  wife,  Mary  Lewer,  her  heirs, 
executors,  administrators  and  assigns  for  ever. 

James  Lewer  died  soon  after  the  date  of  his  will,  leaving  his 
wife  Mary  Lewer,  and  his  two  daughters  Sarah  Chandler  and 
Mary  Hand  him  surviving,  all  of  whom  died  long  before  the 
date  of  the  report. 

Sarah    Chandler    had    issue,   by  Thomas    Chandler,   eight 
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children  living  at  the  time  of  the  decease  of  the  *testator  James       ashley 
Lewer  or  born  afterwards,  (that  is  to  say)  Thomas  Chandler,       Ashley. 
Edward  Chandler,  Harriet  Chandler,  Thomas  James  Chandler,       [  *36i  ] 
Sarah  the  late  widow  of  General  Christopher  Ashley,  the  testator 
in  the  pleadings  named,  Mary  Ann  the  widow  of  Edward  Butler, 
the  plaintiff  Sophia  the  wife  of  the  plaintiff  David  Power,  and 
Matilda  the  wife  of  Charles  Lane.      Some  of  those  children  were 
living  at  the  date  of  J.  Lewer's  will.     Thomas,  Edward,  Harriet 
and  Thomas  James,  died  sometime  since  infants ;  and  Sarah 
Ashley  died  without  issue  on  the  16th  of  December,  1827,  but 
Mary  Ann  Butler,  Sophia  Power,  and  Matilda  Lane  were  still 
living. 

There  were  five  children  of  Mary  Hand  living  at  J.  Lower's 
decease  or  born  since  his  death,  but  three  of  them  only  were 
still  living. 

The  Master  reported  that  all  the  limitations  in  the  will  failed, 
subsequent  to  the  devise  to  the  child  or  children  of  Sarah 
Chandler,  as  being  only  to  take  effect  in  case  there  never  was 
any  such  child ;  and  that  the  children  of  Sarah  Chandler  took 
life  estates  only  without  cross  remainders  between  them ;  and 
that,  subject  thereto,  the  fee  simple  of  the  houses  passed,  by 
the  general  residuary  devise,  to  the  widow  of  James  Lewer, 
the  testator. 

Mr.  and  Mrs.  Power  excepted  to  the  report,  insisting  that 
none  of  the  limitations  in  the  will  had  failed,  but  that,  according 
to  the  true  construction  of  the  will,  all  the  children  of  Sarah 
Chandler  took  estates  in  tail  general,  in  remainder  expectant  on 
the  determination  of  the  life  estate  of  Sarah  Chandler,  as  tenants 
in  common  with  cross  remainders  in  tail  general  between  *them ;  [  *362  ] 
or  else  that  all  the  children  of  Sarah  Chandler  took  estates  for 
life,  in  remainder  expectant  on  the  determination  of  the  life 
estate  of  Sarah  Chandler,  as  tenants  in  common,  with  cross 
remainders,  for  life,  between  them ;  and  that,  subject  thereto, 
the  testator's  daughter,  Mary  Hand,  took  an  estate  in  remainder 
in  the  premises,  for  her  life,  with  remainder  to  the  trustees, 
during  her  life,  upon  trust  to  preserve  the  contingent  remainders 
thereinafter  limited,  with  remainder  to  all  and  every  the  children 
of  Mary  Hand,  as  tenants  in  common  for  life  or  in  tail,  with 
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Ashley      cross  remainders  for  life  or  in  tail  amongst  them,  with  remainder 
Ashley.      to  the  use  of  Thomas  Chandler,  his  heirs  and  assigns  for  ever. 

The  parties  having  agreed  to  be  bound  by  the   decision  of 
the  Court  : 

Mr.  Knight  and  Mr.  Daniell,  in  support  of  the  exception, 
said  that  it  would  be  difficult  to  contend  that  the  children  of 
Mrs.  Chandler  took  estates  of  inheritance,  but  that  they  took,  at 
least,  estates  for  life  with  cross  remainders;  that  the  words, 
"for  want  of  such  issue,"  meant  the  same  as,  "for  default  of 
such  issue ; "  that  there  was  no  case  that  decided  that  cross 
remainders  could  not  be  implied  between  tenants  for  life  ;  and 
that  it  was  clear  that  the  testator  did  not  intend  his  estate  to  go 
over,  till  all  the  children  of  Mrs.  Chandler  were  dead :  Doe  v. 
Webb  (l),  Armstrong  v.  Eldridge  (2),  Doe  v.  Abey  (3). 

[  363  ]  Mr.   Pepj/8   and   Mr.   Ching,  for  persons  claiming   under 

Mrs.  Lewer,  the  residuary  devisee,  in  support  of  the  report, 
said  that  the  gift  over  to  Mrs.  Hand,  was  not  to  take  effect  after 
the  deaths  of  the  children  of  Mrs.  Chandler,  but  for  want  of 
such  children;  that  the  testator  was  contemplating  a  gift  to 
persons  who  were  to  stand  in  the  place  of  those  whom  he 
intended  originally  to  benefit;  and  that,  by  the  words:  "to 
take  as  tenants  in  common  and  not  as  joint  tenants,"  he  had 
expressly  excluded  a  joint  tenancy. 

The  Vice-Chancellor  : 

My  opinion  is  directly  against  the  finding  of  the  Master. 
(His  Honour  here  read  the  devise,  and  then  proceeded  thus :) 
Now  but  one  subject  is  given  throughout.  The  expression: 
"  for  want  of  such  issue,"  means  want  of  issue  whenever  that 
event  may  happen,  either  by  there  being  no  children  originally, 
or  by  the  children  ceasing  to  exist.  Those  words  seem  to  me  to 
create  cross  remainders  by  implication  (4). 

Declare  that  the  children  of  Mrs.  Chandler  took  estates  for 
life,  as  tenants  in  common,  with  cross  remainders  between  them 

(1)  9  R.  R.  754  (1  Taunt.  234).  (4)  See  Hanna/ord  v.  Ilanna/ord 

(2)  3  Br.  C.  C.  215.  (1871)  L.  R.  7  Q.  B.  116. 

(3)  14  R.  R.  487  (1  M.  &  S.  428). 
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for  life,  with  remainder  to  Mrs.  Hand  for  life,  with  remainder      Ashley 
to  her  children,    as  tenants  in   common   for  life,   with   cross      Ashley. 
remainders  between  them  for  life,  with  remainder  to  Thomas 
Chandler  in  fee :  and  refer  it  back  to  the  Master  to  review  his 
report. 


ROGERS  v.  ROGERS.  mm. 

Xov.  19. 
(6  Simons,  364—368.)  

A  testator  devised  his  estates  charged  with  debts  and  legacies.     The     ^^jtell, 
devisee  mortgaged  the  estate  to  A.,  subject,  expressly,  to  the  legacies.  '    ' 

A.  having  called  in  his  money,  and  the  devisee  requiring  a  further         *•         J 
advance,  they  join  in  mortgaging  the  estate  to  B.,  but  not  expressly 
subject  to  the  legacies,  and  B.  is  informed,  falsely,  by  the  devisee,  that 
all  the  legacies  had  been  paid  :  Held  that  B.  took  the  estate  subject  to 
the  legacies. 

Thomas  Rogers,  by  his  will  dated  the  6th  of  June,  1794,  after 
directing  that  his  just  debts,  funeral  expenses,  and  the  charges 
of  proving  his  will,  should  be  paid  by  his  executrix  thereinafter 
named,  gave,  devised  and  bequeathed  unto  John  Yeomans  and 
Peter  Gravenor  all  his  freehold  messuages,  lands,  hereditaments 
and  premises  in  the  parishes  of  Wellington  and  Burghill  in  the 
county  of  Hereford,  together  with  the  stock,  crop,  implements 
of  husbandry,  household  goods  and  furniture,  monies,  and 
securities  for  money,  and  all  other  the  personal  estate,  of  what 
nature  or  kind  soever,  which  he  might  die  possessed  of  or 
entitled  unto,  to  hold  unto  the  said  John  Yeomans  and  Peter 
Gravenor,  their  executors  and  administrators,  upon  trust  to 
permit  and  suffer  his  wife,  Elizabeth  Rogers,  to  receive  the 
rents  and  profits  of  his  said  freehold  estates,  and,  also,  to  have 
the  use  and  enjoyment  of  all  his  stock,  crop,  and  implements  of 
husbandry,  household  goods  and  furniture,  ready  money,  and 
securities  for  money,  to  enable  her  the  better  to  carry  on  the 
farming  business  (if  she  chose  so  to  do)  for  her  life,  and,  after 
her  decease,  he  gave,  devised  and  bequeathed  the  same  and 
every  part  thereof,  unto  his  son,  Thomas  Rogers,  and  to  his 
heirs  and  assigns  for  ever,  subject  to  the  payment  of  certain 
pecuniary  legacies,  which  the  testator  then  proceeded  to  give ; 
and,  as  to  all  the  rest  and  residue  of  his  said  estates  and  effects, 
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Rogers       after  payment  and  satisfaction  of  the  aforesaid  debts,  funeral 

Rogers.      expenses,  the  charges  of  proving  his  will,  and  the  legacies  before 

[  *365  ]       given  and  directed  to  be  paid  in  manner  *above  mentioned,  he 

gave  and  bequeathed  the  same  unto  his  son  Thomas  Rogers, 

his  heirs  and  assigns  for  ever.    And  he  appointed  his  wife, 

Elizabeth  Rogers,  sole  executrix  of  his  will. 

The  testator  died  on  the  22nd  of  May,  1798. 

By  indentures  of  the  9th  and  10th  of  August,  1814,  after 
reciting  that  Elizabeth  Rogers  and  Thomas  Rogers  had  sold 
certain  parts  of  the  testator's  real  estates,  and,  with  the  monies 
arising  therefrom,  had  paid  off  certain  mortgages  for  terms  of 
years  which  had  been  created  by  the  testator,  and  that  they  had 
prevailed  on  Joseph  Baker  to  advance  them  500/.,  and  to  accept 
of  a  mortgage,  not  only  of  the  freehold,  fee  simple  and  inherit- 
ance of  the  hereditaments  comprised  in  the  terms,  but  also  of 
all  other  freehold  lands  and  hereditaments  of  them  the  said 
Elizabeth  Rogers  and  Thomas  Rogers  thereinafter  mentioned, 
and  also  an.  assignment  of  the  terms :  it  was  witnessed  that,  in 
consideration  of  the  500/.  paid,  by  Baker,  to  Elizabeth  Rogers 
and  Thomas  Rogers,  they,  together  with  John  Yeomans  and 
Peter  Gravenor,  conveyed  all  the  testator's  real  estates  remaining 
unsold,  to  Baker,  in  fee,  subject  to  redemption  on  repayment  of 
the  500/.  and  interest :  and  the  mortgagees  assigned  the  terms 
to  A.  Andrews,  in  trust  for  Baker,  his  heirs  and  assigns.  In 
the  covenant  against  incumbrances  contained  in  the  release,  the 
legacies  given  by  the  will,  and  the  terms  for  years,  were  excepted. 

By  indentures  of  the  29th  and  30th  of  August,  1817,  after 
reciting,  amongst  other  things,  that  Baker  had  called  in  the 
500Z.,  and  that  Elizabeth  Rogers  and  Thomas  Rogers  were 
[  *3G<;  j  unable  to  pay  the  same,  and  that  they  *having  occasion  for  the 
further  sum  of  50/.,  had  applied  to  John  Holder  to  advance  550/., 
which  Holder  had  agreed  to  do,  on  having  the  mortgaged  estate 
and  the  terms  conveyed  and  assigned  to  him :  it  was  witnessed 
that,  in  consideration  of  the  500/.  advanced  to  Baker,  and  of  50/. 
advanced  to  Elizabeth  Rogers  and  Thomas  Rogers,  they  con- 
veyed the  mortgaged  premises  to  John  Holder  in  fee,  subject  to 
redemption  on  repayment  of  the  550/.  with  interest:  and 
Andrews  assigned  the  terms  to  William  Charles  Holder,  in  trust 
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for  John  Holder,  his  heirs  and  assigns.    Elizabeth  Bogers  died       Rogers 
on  the  19th  of  January,  1821,  having  appointed  her  daughter      Rogers. 
Mary  Rogers,  who  was  one  of  the  legatees  named  in  the  testator's 
will,  her  executrix. 

The  bill  was  filed  by  the  legatees  against  Thomas  Bogers, 
Peter  Gravenor,  John  Holder  and  certain  other  parties,  charging 
that  Holder,  at  the  time  when  the  mortgage  was  made  to  him, 
knew  that  the  legacies  were  unpaid,  and  that  he  took  the 
mortgage  expressly  charged  with  the  payment  of  the  legacies ; 
and  praying  that  the  legacies  might  be  raised  and  paid  out  of 
the  testator's  real  and  personal  estates.  Holder,  in  his  answer, 
denied  that,  at  the  time  of  the  execution  of  the  mortgage  to  him, 
he  knew  or  believed  that  the  legacies  were  not  provided  for :  on 
the  contrary,  he  said  that  he  was  informed,  by  Elizabeth  and 
Thomas  Bogers,  that  all  the  legacies  had  been  provided  for  out 
of  the  testator's  personal  estate  and  by  the  monies  raised  by  the 
mortgage  then  transferred  to  him,  and  by  the  before-mentioned 
sales  of  parts  of  the  testator's  real  estates :  that  the  sums  raised 
by  such  sales  and  mortgage,  exceeded,  in  amount,  the  legacies 
and  the  testator's  debts,  including  his  debts  by  mortgage :  and 
he  submitted  *that  the  estates  having  paid  and  contributed  the  [  *3f»7  ] 
full  amount  of  the  charges  thereon,  were  discharged  from  the 
legacies,  and  were  not  then  liable,  in  his  hands,  to  pay  the  same. 

The  Attorney-General  and  Mr.  IVhitmarsh,  for  the  plaintiffs, 
said  that  as  Holder  was  a  purchaser  from  Baker,  he  took  with 
express  notice  that  the  legacies  remained  unpaid. 

Mr.  Pepys  and  Mr.  R.  Itonpell,  for  the  defendant  Holder, 
said  that  the  mortgage  made  to  Holder  was  an  entirely  new 
transaction ;  that  he  dealt  with  Elizabeth  and  Thomas  Bogers, 
and  advanced  them  more  money  than  was  due  to  Baker,  and 
took  from  them  a  new  security ;  that  the  release  of  1817  con- 
tained no  exception  of  legacies,  but,  on  the  contrary,  Holder  was 
assured  that  all  the  legacies  had  been  provided  for ;  that,  where 
a  trust  is  created  for  payment  of  debts  as  well  as  legacies,  a 
purchaser  is  not  bound  to  see  to  the  application  of  his  money, 
unless  fraudulent  collusion  is  shewn  :  Rogers  v.  Skillicome(i). 

(1)  Amb.  188. 
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Rogebs  Mr.   Wakefield,  Mr.  Jemmett,  Mr.  Bethell  and  Mr.  Whit- 

Roqebs.      marsh,  jun.,  appeared  for  other  parties. 

The  Vice-Chancellor  : 

By  the  deeds  of  1817,  no  interest  was  conveyed  in  any  lands 
except  those  the  legal  estate  in  which  was  in  Baker.  He,  by  the 
deeds  of  1814,  took  a  mortgage  subject  to  the  legacies.  It  may 
be  true  that,  when  Holder  took  a  transfer  of  that  mortgage,  he 
[  *368  ]  made  inquiry  *whether  the  legacies  were  paid,  and  was  mis- 
informed by  Elizabeth  Bogers  and  Thomas  Sogers.  It  is  recited, 
in  the  release  of  1817,  that  Baker  had  called  in  his  money,  and 
that  application  was  made,  to  Holder,  to  advance  that  sum  and 
also  a  further  sum ;  and  he  takes  a  conveyance,  by  one  deed  and 
by  one  granting  part,  in  which  Baker  conveys,  and  Elizabeth 
and  Thomas  Bogers  release  and  confirm:  and  therefore,  the 
estate  passed  to  him  subject  to  the  legacies ;  for,  on  the  face  of 
his  conveyance,  it  appears  that  he  took  the  same  estate  as  Baker 
had(i). 


1833. 
Dec.  10. 

SHADWELL. 

V.-C. 


JOHNSON  v.  KENNETT. 

(6  Simons,  384—391.) 

[This  case  was  reversed  on  appeal  by  Lord  Lyndhurst,  L.C., 
as  reported  in  8  My.  &  K.  624,  to  be  given  in  a  later  volume  of 
the  Bevised  Beports.] 


1833. 
Dec.  12. 

SHADWELL, 
V.-C. 


GARDNER  v.   LACHLAN. 

(6  Simons,  407—415.) 
[This  decision  on  motion  was  afterwards  confirmed  by  the  Vice- 
Chancellor  upon  the  hearing  as  reported  in  8  Simons,  128, 
whose  judgment  was  subsequently  affirmed  on  appeal  by  Lord 
Cottenham  in  1888,  as  reported  in  4  My.  &  Cr.  129.  The  report 
of  the  case  is  reserved  for  a  later  volume  of  the  Bevised  Beports.] 


(1)  See  Waticin*  v.  Cheeky  25  R.  R.  181  (2  Sim.  &  St.  199). 
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MYTTON  *».   BOODLE.  ™\- 

Jan.  SO. 

(6  Simons,  457 — 460.)  

Shadwkll, 
Will — Construction — "  Or  "  changed  into  "  and."  V.-C. 

A  testator  bequeathed  5,000/.,  to  A.,  if  he  attained  21,  but  if  he  should         r  457  1 
not  attain  that  age,  or  die  without  leaving  issue  male,  then  over :  Held 
that  the  5,000/.  vested,  absolutely,  in  A.  on  his  attaining  21. 

The  sum  of  6,500/.,  (of  which  1,5002.  belonged  to  Moses  Corbet 
and  the  residue  was  subject  to  the  trusts  of  his  marriage  settle- 
ment), was  secured  by  a  mortgage  of  the  estates  of  J.  Mytton, 
deceased,  for  a  term  of  years  which  had  become  vested  in  Moses 
Corbet.     The  plaintiff  was  the  eldest  son  and  heir  of  J.  Mytton. 

Moses  Corbet,  by  his  will  dated  the  7th  of  March,  1808, 
bequeathed  1,500/.,  therein  mentioned  to  be  remaining  due  to 
him  by  J.  Mytton,  then  lately  deceased,  and  secured  upon  all  or 
some  parts  of  his  estates,  to  the  plaintiff,  the  son  of  the  said 
John  Mytton ;  but,  if  the  plaintiff  should  die  before  he  attained 
the  age  of  21  years,  then  the  testator  bequeathed  the  1,500/.  to 
certain  other  persons  in  his  will  mentioned :  and  the  testator, 
after  stating  that,  if  he  should  survive  his  wife,  he  should,  under 
the  trusts  of  his  marriage  settlement,  become  entitled  to  the  sum 
of  5,000/.  remaining  due  and  secured  upon  all  or  some  parts  of 
the  estates  of  J.  Mytton,  deceased,  did,  in  case  the  5,000/.  should, 
at  any  time,  come  to  or  vest  in  him  or  in  any  person  or  persons 
in  trust  for  him,  bequeath  the  same  to  the  plaintiff,  if  he  should 
attain  the  age  of  21  years,  but,  if  he  should  not  attain  that 
age,  or  die  without  leaving  issue  male  of  his  body  living  at  his 
death  or  born  alive  *afterwards,  then  the  testator  bequeathed  [  *458  ] 
the  5,000/.  to  certain  other  persons  in  his  will  mentioned.  The 
testator,  by  a  codicil,  after  reciting  that,  by  the  death  of  his  wife, 
he  had  become  entitled  to  the  5,000/.,  bequeathed  the  same  to 
the  plaintiff,  if  he  attained  the  age  of  21  years,  but,  if  he  should 
not  attain  that  age,  or  die  without  leaving  issue  male  of  his  body 
living  at  the  time  of  his  death  or  born  alive  afterwards,  then 
the  testator  bequeathed  2,000/.  of  the  5,000/.  to  the  defendant 
Rebecca  Mytton  (the  only  sister  of  the  plaintiff's  father),  her 
heirs,  executors,  or  assigns,  if  she  was  alive  at  the  time  of  his, 
the  testator's,  death ;  but,  if  she  was  dead,  then  he  bequeathed 
the  2,000/.  and  the  remaining  8,000/.  of  the  5,000/.  to  John 

10—2 
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Mytton  Corbet,  since  deceased,  in  trust  for  his  children  by  his  wife,  Ann 
Boodle.  Corbet,  as  should  be  alive  at  the  time  of  his  death  (except 
the  eldest  son  who  would  be  amply  provided  for  otherwise) : 
and  the  testator  bequeathed  the  1,5002.,  also  remaining  due  to 
him  by  John  Mytton  and  equally  secured  upon  all  or  some 
parts  of  his  estates,  to  the  plaintiff;  but,  if  the  plaintiff  should 
die  before  he  attained  the  age  of  21  years,  then  the  testator 
bequeathed  the  last-mentioned  sum  to  certain  other  persons 
therein  mentioned. 

The  testator  died  on  the  28th  of  August,  1809. 
The  bill  was  filed  in  1833,  against  the  personal  representatives 
of  the  testator,  and  against  Bebecca  Mytton,  and  the  younger 
children  of  John  Corbet,  stating  that  the  plaintiff  had  attained 
21  and  had  issue  male,  and  that,  in  consequence,  he  was  entitled, 
under  the  will  and  codicil,  to  the  6,5002.  absolutely,  and  to  have 
[  *459  ]  the  mortgage  term  assigned  according  to  his  directions :  *that, 
being  seized  in  fee  of  the  mortgaged  premises,  he  had  agreed  to 
sell  the  same,  and  was  desirous  of  having  the  term  assigned  in 
trust  for  the  purchaser  and  to  attend  the  inheritance :  that  the 
defendants  Bebecca  Mytton  and  the  children  of  John  Corbet, 
pretended  that  the  plaintiff  was  entitled  to  a  life  interest  only  in 
the  5,000/.,  and  that,  if  he  should  die  without  leaving  issue  male 
of  his  body,  the  bequest  over  to  them  would  take  effect ;  but  the 
plaintiff  charged  that,  by  having  attained  21,  he  had  become 
absolutely  entitled  to  the  whole  of  the  6,5002.,  and  that,  for  the 
same  reason,  the  bequest  over  had  become  incapable  of  taking 
effect.  The  bill  prayed  for  a  declaration  that  the  plaintiff  was 
absolutely  entitled  to  the  6,5002.,  and  that  the  representatives  of  the 
testator  might  be  ordered  to  assign  the  term  as  he  should  direct. 
The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Sir  E.  Sugden  and  Mr.  Beetles,  ftir  the  plaintiff,  cited 
Beachcroft  v.  Broome  (l)  and  Cuthbert  v.  P wirier  (2) ;  and  said  that 
the  5,0002.  was  not  to  go  over  either  in  the  event  of  the  plaintiff 
attaining  21,  or  in  the  event  of  his  dying  under  that  age,  if  he 
left  issue  male ;  and  that  his  issue  would  take  the  estate  out  of 
which  the  term  was  created. 

(1)  2  E.  R.  427  (4  T.  R.  441).  (2)  23  R.  R.  104  (Jac.  415). 
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Mr.  Knight  and  Mr.  Stuart,  for  the  defendants,  the  legatees 
over,  said  that  there  was  no  gift  of  the  5,000Z.  to  the  plaintiff, 
except  on  his  attaining  21,  and  that  he  *then  took  a  vested 
interest,  subject  to  be  divested  on  his  dying  without  leaving  male 
issue  (l). 


Mytton 

V. 
BOODLK. 

[  *460  ] 


Mr.  Dixon,  for  the  testator's  representatives. 

The  Vice-Chancellor  : 

According  to  the  construction  contended  for  by  the  defendants' 
counsel,  there  would  have  been  an  intestacy  if  the  plaintiff  had 
died  under  21  and  had  left  issue  male. 

I  am  of  opinion  that  the  testator  did  not  intend  the  legatees 
over  to  take,  if  the  plaintiff  died  under  21  leaving  issue  male ; 
but  that  his  clear  intention  was  that,  if  the  plaintiff  attained  21, 
he  should  have  the  5,0002.,  and,  if  he  died  under  21  leaving  issue 
male,  that  he  should  also  have  the  legacy. 

Declare  the  plaintiff  to  be  absolutely  entitled  to  the 
whole  6,500Z. 


LATTER  v.   DASHWOOD. 

(6  Simons,  462—464 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  149.) 

A.  conveyed  his  estates  to  B.,  in  trust  to  sell  and  pay  off  a  mortgage 
and  other  incumbrances  on  the  estates,  and  to  retain  a  debt  due  to  B., 
and,  until  the  sale,  to  apply  the  rents  in  keeping  down  the  interest  on  the 
charges,  and  to  pay  the  surplus  to  A.  B.  took  a  transfer  of  the  mort- 
gage, and  entered  into  and  remained  in  possession  for  24  years,  but  did 
not  sell  the  estates.  For  the  first  ten  years  the  rents  were  less  than  the 
interest ;  but,  afterwards,  they  exceeded  it.  A.  filed  a  bill  for  an  account 
of  the  rents  received  by  B.,  with  yearly  rests,  and  for  a  re-conveyance 
of  the  estates.    But  the  Court  refused  to  direct  the  rests. 

By  indentures  of  the  18th  and  19th  of  December,  1798,  certain 
freehold  and  leasehold  estates  were  conveyed  and  assigned  by 
the  plaintiff,  to  the  defendant,  Dashwood,  in  trust  to  sell,  and, 
out  of  the  money  arising  therefrom,  in  the  first  place  to  pay  off 
1,5002.  and  interest  secured  by  a  mortgage  of  the  estates  to  one 
Hunt,  next  to  re-purchase  an  annuity  of  502. ,  secured  upon  the 
(1)  See  Lyon  v.  Mitchell,  16  B.  R.  248  (1  Madd.  467). 


1834. 
Feb.  14. 

Shad  well, 
V.-C. 

[462] 
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Latter  estates  to  Mary  Pike,  and  then  to  retain  700/.  and  interest  due 
dashwood.  t°  himself,  and  to  pay  the  residue  of  the  monies  to  the  plaintiff: 
and  it  was  provided  that,  until  the  sale,  the  rents  of  the  estates 
should  be  applied  in  payment  of  the  interest  of  the  1,5002.,  and 
in  payment  of  the  annuity  and  the  interest  of  the  7002. ;  and 
that,  in  case  there  should  be  any  surplus,  the  same  should  be 
paid  to  the  plaintiff.  In  June,  1801,  Dashwood  paid  off  the 
principal  and  interest  due  to  Hunt,  and  took  a  transfer  of  the 
mortgage.  Shortly  afterwards  he  entered  into  possession  of 
the  estates,  but  never  sold  the  same. 

On  the  4th  of  February,  1815,  Mrs.  Pike  agreed  with  the 
plaintiff,  to  accept  of  a  sum  of  8082.,  in  lieu  of  her  annuity,  and 
that  that  sum,  with  interest  at  52.  per  cent,  should  be  considered 
as  charged  upon  the  estates. 

In  1820  the  bill  was  filed,  charging  that  the  rents  received  by 
[  *463  ]  Dashwood,  who  still  remained  in  possession  *of  the  estates,  were 
sufficient,  not  only  to  keep  down  the  interest,  but  to  discharge 
the  principal  of  the  sums  charged  thereon,  and  praying  that  an 
account  might  be  taken  of  such  rents,  with  annual  rests,  and  that 
the  estates  might  be  re-conveyed  to  the  plaintiff. 

The  decree,  which  was  pronounced  in  1828,  directed  an  account 
to  be  taken  of  the  principal  and  interest  due  in  respect  of  the 
incumbrances,  and  of  the  rents  received  or  which,  without  wilful 
neglect  or  default,  might  have  been  received  by  Dashwood. 

It  appeared  that,  for  the  first  10  years  after  Dashwood  entered 
into  possession  of  the  estates,  his  payments  exceeded  his  receipts, 
and  that,  in  every  subsequent  year,  his  receipts  exceeded  his 
payments,  but  not  to  an  amount  sufficient  to  discharge  the 
principal  due  to  him. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Knight  and  Mr.  Sharpe,  for  the  plaintiff,  insisted  that 

rests  ought  to  be  made  in  taking  the  accounts  of  the  rents 
received  by  Dashwood. 

Sir  E.  Stigdtn  and  Mr.  Teed,  for  Dashwood,  said  that  he  did 
not  take  possession  of  the  estates  as  mortgagee,  but  under  the 
trusts  of  the  release  of  1798  ;  and  that  the  Court  could  not  allow 
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him  interest  on  the  balances  in  his  favour  ;  and,  therefore,  that       Latter 
rests  ought  not  to  be  made  in  taking  the  account,  Dashwood. 

The  Vice-Chancellor,  after  stating  the  trusts  of  the  release  of 
1798,  said : 

In  1801  Dashwood  took  a  transfer  of  the  first  mortgage  and 
entered  into  possession  of  the  estates  under  *the  provisions  of       [  *464  ] 
the  release  of  1798,  and  he  remained  in  possession  for  24  years. 
The  bill  asks,  in  terms,  that  the  account  of  the  rents  received  by 
him  may  be  taken  with  annual  rests. 

It  was  to  be  inferred,  from  the  language  of  the  release,  that  the 
rents  were  more  than  sufficient  to  keep  down  the  interest  on  the 
incumbrances.  But  it  appears  that,  for  the  first  10  years,  they 
were  not  equal  to  the  interest,  although  there  was  no  default  or 
misapplication  on  the  part  of  the  defendant.  Afterwards,  how- 
ever, there  was  a  surplus. 

In  Davis  v.  May  (19  Ves.  888),  Sir  W.  Grant,  Master  of  the 
Rolls,  after  much  consideration  and  referring  to  precedents, 
says :  "  The  direction  to  take  the  account  with  rests,  is  not  of 
course.  From  precedents  of  decrees  that  I  have  seeh,  I  collect 
that  the  usual  course  is  not  to  give  that  direction.  There  is 
no  instance  of  a  decree  in  the  form  now  prayed,  with  rests  from 
a  particular  period  of  the  account  when  the  arrear  of  interest 
was  discharged.  Here  the  special  circumstances  are  against 
such  a  direction;  which,  it  is  admitted,  would  be  improper 
from  the  beginning  of  the  account,  while  there  was  an  arrear  of 
interest." 

It  appears  to  me,  therefore,  that  I  cannot  authorize  the  account 
to  be  taken  with  rests,  in  this  case. 
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1834.  LOWNDES  v.  DAVIES  (1). 

Feb.  16. 
(6  Simons,  468—473.) 

'      y  mQ      f  A.  being  in  possession  of  an  estate  under  a  decree  in  1783,  B.  filed  a  bill 

r  468  1  against  him  to  recover  the  estate,  and  brought  a  writ  of  right  for  the 

same  purpose ;  A.  then  filed  a  cross  bill  against  B.,  seeking  for  a  dis- 
covery of  matters  relating  to  B.'s  pedigree,  and  praying  that  B.  might 
elect  whether  he  would  proceed  at  law  or  in  equity,  and  that,  if  he  elected 
the  former,  that  he  might  be  perpetually  restrained  from  proceeding  at 
law  to  recover  the  estate.  B.  demurred,  because  the  bill  sought  a  dis- 
covery of  matters  constituting  his  case  at  law,  and  because  the  order  for 
putting  him  to  his  election  ought  to  be  obtained  on  motion,  and  not  at 
the  hearing.    Demurrer  over-ruled. 

Thomas  James  Selbt  devised  his  real  estates  in  Buckingham- 
shire, to  his  heir-at-law,  for  the  finding  out  of  whom  he  directed 
advertisements  to  be  published  immediately  after  his  death ;  but, 
if  no  heir  should  be  found,  he  devised  the  estates  to  William 
Lowndes,  subject  to  his  debts,  legacies,  &c. 

The  testator  died  on  the  7th  of  December,  1772.  After  his 
death  advertisements  were  published  pursuant  to  the  direction 
in  his  will,  and  several  persons  claimed  to  be  his  heirs.  On 
the  28th  of  October,  1778,  William  Lowndes  filed  his  bill  against 
those  claimants,  praying  that  the  will  might  be  established, 
and  that  issues  might  be  directed,  between  himself  and  the 
claimants,  to  try  who  was  the  testator's  heir,  and,  if  it  should 
be  found  that  the  testator  left  no  heir,  then  that  he  might  be 
[  *469  ]  declared  entitled  to  the  estates.  The  cause  was  *heard  on  the 
23rd  of  April,  1779,  when  it  was  ordered  that  the  claimants 
should  be  at  liberty  to  bring  an  ejectment  to  recover  possession 
of  the  premises.  The  action  was  tried  on  the  22nd  of  April,  1780, 
when  a  verdict  was  found  for  W.  Lowndes,  the  defendant  in  the 
action.  On  the  hearing  of  the  cause  for  further  directions,  on 
the  28th  of  March,  1783,  the  will  was  established  and  the  trusts 
were  ordered  to  be  performed,  and  it  was  declared  that  the 
estates  were  to  be  considered  as  belonging  to  W.  Lowndes,  and 
that  he  should  be  let  into  possession  thereof,  and  that  the  title- 
deeds  should  be  delivered  to  him. 

(1)  Hoffmann  v.  Postill(  1869)  L.  R.  beyond  any  other  case:  see  Bidder 

4  Ch.  673,  20  L.  T.  893,  but  the  prin-  v.   Bridges  (1885)   29   Ch.  Div.   29, 

cipal  case  is  questioned  in  Wigram  54  L.  J.  Ch.  798,  52  L.  T.  455. — 

on  Discovery,  and  apparently  goes  O.  A.  S. 
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Lowndes,  accordingly,  entered  into  possession  of  the  estates  Lowndes 
and  remained  in  possession  till  his  death.  In  Trinity  Term,  davies. 
1784,  he  levied  a  fine  sur  conuzance  de  droit  come  ceo  &c.  of  the 
estates,  with  proclamations,  the  last  of  which  was  made  prior  to 
June,  1785,  and  thereby,  the  bill  alleged,  he  became  seized, 
in  his  demesne  as  of  fee,  of  the  estates.  William  Lowndes  died 
on  the  3rd  of  May,  1818,  leaving  William  Selby  Lowndes  his 
eldest  son  and  heir,  who,  thereupon,  entered  into  and  had  ever 
since  continued  in  possession  of  the  estates. 

On  the  6th  of  December,  1832,  T.  Davies  and  Elizabeth  his 
wife,  in  her  right,  issued  a  writ  of  right  against  W.  S.  Lowndes, 
to  try  their  right  to  the  estates,  and,  on  the  same  day,  they 
filed  a  bill  against  him,  stating  the  will,  the  proceedings  in  the 
former  suit,  that  neither  they  nor  any  ancestor  through  whom 
Elizabeth  Davies  claimed,  were  parties  to  that  suit,  and  that 
they  had  lately  discovered,  upon  investigation  of  Elizabeth 
Davies's  pedigree,  that  she  was  the  testator's  *heir  :  and  the  [  *470  ] 
bill  prayed  that  it  might  be  declared  that  E.  Davies,  as  such 
heir,  was  entitled  to  the  estates,  and  that  W.  S.  Lowndes  might 
deliver  up  possession  thereof  to  her,  and  account  to  her  for  the 
rents;  or  that  an  issue  might  be  directed  to  try  whether  she 
was  the  testator's  heir,  or  that,  notwithstanding  the  decree  in 
the  former  suit,  she  might  be  at  liberty  to  proceed,  at  law, 
to  recover  possession  of  the  estates. 

The  count  delivered  by  Davies  and  wife  in  the  writ  of  right, 
alleged  that  Erasmus  Lloyd  was  the  testator's  heir  at  his  death. 
It  then  traced  Erasmus  Lloyd's  pedigree,  and  averred  that, 
on  his  death,  the  right  to  the  estates  descended  to  John  Lloyd 
his  son  and  heir,  from  whom  it  descended  to  Catherine,  Frances 
and  Mary,  his  three  daughters  and  co-heirs,  and,  from  them, 
to  Elizabeth  Davies,  who  was  the  daughter  of  Catherine. 

The  bill  in  this  cause,  which  was  filed  on  the  10th  of  June, 
1833,  by  William  Selby  Lowndes  against  Davies  and  wife,  after 
stating  as  above,  alleged  that,  if  the  allegations  in  the  count 
were  true,  Davies  and  wife  had  no  right  to  the  estates,  inasmuch 
as  it  was  too  late  for  them  to  claim  any  interest  under  the  will, 
as  they  were  barred  by  length  of  time  and  by  the  fine  and  non- 
claim.    The  bill  then  contained  charges  as  to  Erasmus  Lloyd 
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Lowndes  and  his  deceased  descendants  having  been  within  the  realm 
Da  vies.  and  under  no  disability,  and  as  to  the  periods  of  their  deaths, 
in  order  to  show  that  they  were  not  exempted  from  the  opera- 
tion of  the  Statute  of  Limitations  or  of  the  fine  and  nonclaim ; 
and,  for  the  same  purpose,  it  required  the  defendants  to  set  forth 
[*47i]  the  times  of  the  births  and  deaths,  and  the  *places  of  residence 
of  Erasmus  Lloyd  and  his  deceased  descendants  and  other 
particulars  relating  to  them,  and  when  Elizabeth  Davies  was 
born,  and  when  she  and  her  husband  were  married,  and  where 
they  had,  from  time  to  time,  resided;  and  also  to  set  forth 
a  schedule  of  all  deeds,  pedigrees  and  other  documents  in  their 
possession  relating  to  the  matters  aforesaid :  and  it  prayed  that 
the  defendants  might  be  ordered  to  elect  whether  they  would 
proceed  in  their  suit  in  equity  or  at  law,  and,  if  they  should 
elect  to  do  the  former,  or,  if  the  Court  should  be  of  opinion  that 
the  merits  of  the  case  required  it,  that  they  might  be  perpetually 
restrained  from  proceeding  in  their  action  at  law  and  from,  in 
any  manner,  disturbing  the  plaintiff  in  the  possession  of  the 
estates. 

The  defendants  answered  those  parts  of  the  bill  which  pre- 
ceded the  allegation  as  to  the  delivery  of  the  count  in  the  writ 
of  right ;  but  they  demurred  to  the  discovery  sought  by  the  rest 
of  the  bill,  and  also  to  so  much  of  the  bill  as  sought  that  they 
might  be  ordered  to  elect  whether  they  would  proceed  at  law 
or  in  equity,  and  to  all  the  relief  consequent  upon  such  election, 
the  plaintiff,  on  his  own  shewing,  not  being  entitled  to  such 
order  or  relief. 

Mr.  Pejrys,  Mr.  Serjeant  Stephen  and  Mr.  Spence,  in  support 
of  the  demurrer,  said  that  the  answer  gave  all  the  discovery  that 
was  necessary  for  obtaining  the  equitable  relief  sought  by  the 
bill,  namely,  the  perpetual  injunction:  that  the  rest  of  the 
discovery  was  sought,  not  with  a  view  to  the  equitable  relief, 
but  to  the  plaintiff's  defence  to  the  writ  of  right,  and  either  was 
[  **72  ]  immaterial,  or  related  to  the  defendants'  pedigree  and  *other 
particulars  of  their  case,  which  they  must  prove  at  the  trial 
of  the  writ  of  right :  that  an  order  for  a  plaintiff  to  elect 
whether  he  would  proceed  at  law  or  in  equity,  was  never  prayed 
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for  by  the  bill  and  was  not  a  subject  of  relief,  but  ought  to  be      Lowndes 
obtained,  by  motion,  on  the  putting  in  of  the  answer  to  the      davies. 
original  bill ;  and,  consequently,  that,  though  the  plaintiff  might, 
on  his  equitable  case,  be  entitled  to  the  perpetual  injunction, 
he  could  not  be  entitled  to  it  as  consequential  to  the  election 
irregularly  prayed  by  the  cross  bill. 

Sir  E.  Sugden,  Mr.   Knight  and  Mr.  Parry  appeared  in 
support  of  the  bill. 

But  the  Vice-Chanoellob,  without  hearing  them,  said :    ' 

I  confess  that  this  is  the  first  instance  I  have  ever  seen  of 
a  bill  filed  under  such  circumstances,  or  of  a  bill  asking  that 
a  plaintiff  in  equity  might  be  put  to  his  election  whether  he 
would  proceed  at  law  or  in  equity.  But,  having  regard  to  the 
case  which  is  stated,  I  think  that  it  was  very  judicious,  in  Mr. 
Lowndes,  to  file  this  bill,  because  it  enables  him  to  extort  from 
Mr.  and  Mrs.  Davies,  an  answer  as  to  every  fact  which  can 
be  brought  forward  by  them  to  sustain  their  case  at  law,  it  being 
admitted  that  the  case  by  which  they  are  to  succeed  at  law, 
is  the  identical  case  by  which  they  are  to  succeed  in  equity. 
And,  if  a  person  will  file  a  bill,  he  is,  of  course,  exposed  to  the 
ordeal  which  the  defendant  may  subject  him  to  by  filing  a  cross 
bill;  and  he  is  then  bound  to  set  forth  an  answer  to  all  the 
matter  which  concerns  his  title;  for  the  truth  of  the  matter 
*which  concerns  his  title,  is  material  to  the  defendant's  defence  [  **73  ] 
in  equity. 

With  respect  to  those  allegations  which  relate  to  certain 
matters  regarding  the  plaintiff's  title,  I  think  that  the  defendant 
has  a  right  to  file  a  cross  bill  to  know  whether  they  are  true  or 
false :  and,  though  it  may  seem  to  be  immaterial  to  ask  whether 
the  count  had  been  delivered,  it  is  a  question  that  leads  to  that 
which  is  material,  namely,  the  truth  or  falsehood  of  the  averments 
in  the  count. 

With  respect  to  the  objection  that  Mr.  Lowndes  has  prayed 
that  Mr.  and  Mrs.  Davies  may  elect  whether  they  will  proceed 
at  law  or  in  equity ;  although  it  is  usual  to  obtain  an  order  for 
that  purpose,  on  motion,  yet,  in  this  case,  Mr.  Lowndes  appears 
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Lowndes     to  have  a  manifest  advantage  in  allowing  the  original  suit  to  go 

Da  vies.      on  to  a  hearing,  and  then  to  put  the  plaintiffs  in  that  suit  to  their 

election.     And  I  am  of  opinion  that  this  relief  which  the  plaintiff 

in  this  suit  seeks,  is  a  relief  which  he  is  prima  facie  entitled  to 

have,  and  therefore  that  the 

Demurrer  must  be  over-ruled. 


1834.  PORTEK  v.  FOX  (l). 

Feb.  17.  X   ' 
(6  Simons,  485—493.) 

fiHADWVT  I 

V  .c      '  A  testator  direoted  his  real  estates  to  be  sold  after  the  decease  of  the 

r   *ft5  -I  survivor  of  his  wife  and  son  and  the  proceeds  to  be  invested  in  stock, 

and  the  dividends  to  be  accumulated,  to  be  and  remain  assets  for  improve- 
ment in  the  hands  of  his  executors,  for  the  benefit  of  his  grandchildren 
and  his  nephew  T.  O.  and  to  be  distributed  as  they  should  become  of  the 
age  of  25  years.  The  testator  had  two  grandchildren  born  in  his  lifetime, 
both  of  whom  died  infants,  one  in  his  lifetime  and  the  other  after  his 
death.  Another  grandchild  was  born  after  the  testator's  death  who  was 
an  infant  when  the  bill  was  filed.  T.  O.  survived  the  testator  and  attained 
25 :  Held  that  the  bequest  was  void  for  remoteness. 

William  Porter,  by  his  will  dated  the  3rd  of  April,  1807,  gave 
[  *486  ]  to  trustees,  whom  he  also  appointed  *his  executors,  all  his  real 
and  personal  estate,  upon  trust  to  [pay  certain  annuities  to  his 
wife  and  son,  and  to  accumulate  the  annual  surplus  as  therein 
mentioned  for  the  benefit  of  such  surviving  child  or  children  as 
after  mentioned]  until  the  time  and  times  should  arrive  when 
[  487  ]  distribution  should  be  made  as  thereby  directed :  and,  at  the 
decease  of  the  longest  liver  of  his  widow  and  son,  or  as  soon  as 
conveniently  might  be  afterwards,  he  directed  his  trustees  and 
executors  to  sell  all  his  real  estate,  and,  with  the  money  arising 
therefrom,  to  purchase  more  stock,  as  far  as  it  would  go,  to  be 
and  remain  assets  for  improvement  in  the  hands  of  his  executors 
and  trustees  for  the  benefit  of  his  grandchildren  and  his  nephew, 
Thomas  Owen,  and  to  be  distributed  in  manner  and  form 
following,  that  is  to  say,  as  they  should  become  of  the  age  of 
25  years  respectively :  and  he  directed  that  his  trustees  should, 
as  soon  as  any  one  of  his  said  grandchildren  and  nephew  should 
arrive  at  the  age  of  25  years,  transfer  so  much  of  the  capital 
stock,  so  purchased  as  therein  directed,  as  should  amount  to  an 

(1)  Cited  by  Kay,  J.,  In  re  Featherstone's  Trusts  (1882)  22  Ch.  D.  1 11, 118. 
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equal  part  or  share  according  to  the  number  of  such  children  as  Porter 
should  be  then  living;  and,  as  soon  as  the  next  surviving  child  fox. 
should  arrive  at  the  age  of  25  years,  then  he  directed  his  executors 
and  trustees  to  transfer  another  equal  share  of  such  capital  stock 
then  remaining,  including  the  improvements,  as  should  amount 
to  an  equal  share  according  to  the  number  of  the  then  surviving 
children  that  should  not  before  have  had  his  or  her  preceding 
portion,  and  so  on  to  the  last;  and,  as  soon  as  the  last  should 
arrive  at  the  age  of  25  years,  he  or  she  should  have  transferred 
to  him  or  her  the  rest  and  residue  of  the  whole  capital  stock  so 
remaining,  with  all  interest  or  dividends  due  thereon  and  all 
profits  and  accumulations  whatsoever  thereunto  belonging  since 
the  last  transfer :  but,  in  case  the  last  survivor  should  die  before 
he  or  she  should  arrive  at  the  age  of  25  years,  if  he  or  she  should 
have  a  child  or  children,  or  leave  one  or  more  lawfully  begotten 
in  ventre  *a  mire  and  born  alive,  such  child  or  children  should  be 
entitled  to  his,  *her  or  their  father's  or  mother's  residue,  and  [  **88  ] 
the  father  and  mother  of  such  child  or  children,  or  his  or  her 
lawful  representative,  should  take  the  dividends  or  interest  of 
such  residue  towards  his,  her  or  their  maintenance  and  bringing 
up  to  maturity  or  age  of  21  years ;  but,  for  want  of  such  succes- 
sion in  issue  at  the  expiration  of  one  year  after  the  decease  of 
the  last-mentioned  legatee,  such  residue  should  go  among  the 
other  legatees  or  their  lawful  representatives,  to  be  equally 
divided  among  them  share  and  share  alike. 

The  testator  died  on  the  8th  of  April,  1807,  leaving  Elizabeth 
Porter  his  widow,  and  William  Porter  his  only  child  and  heir-at- 
law  him  surviving.  William  Porter  the  son  had  two  children 
born  in  the  testator's  lifetime,  both  of  whom  died  infants  and 
unmarried,  one  of  them  in  the  testator's  lifetime,  and  the  other, 
shortly  after  his  death.  The  plaintiff,  who  was  the  daughter  of 
William  Porter  the  son,  was  the  only  other  grandchild  of  the 
testator.  She  was  born  in  August,  1808.  Thomas  Owen  was 
an  illegitimate  son  of  the  testator's  sister  :  he  was  born  in  1788, 
and  died,  intestate,  in  1818.  The  testator's  widow  died  intestate 
in  1814.  The  plaintiff's  father  and  mother  also  died  intestate,  the 
former  in  1819,  and  the  latter  in  1828 ;  and  the  plaintiff  obtained 
letters  of  administration  to  them  and  to  the  testator's  widow. 
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Portkr  The  plaintiff,  by  the  original  bill,  which  was  filed  during  her 

Fox.         infancy,   against    her  mother,  (who  was  then  alive)  and  the 

executors  of  the  testator,  claimed  the  whole  of  the  testator's  real 

and  personal  estate  and  the  accumulated  rents  of  his  real  estate, 

as  the  heir  and  sole  next  of  kin  of  her  father  and  the  testator, 

[  *489  ]       *subject  to  such  claims  as  her  mother  might  have  thereon. 

She  afterwards  filed  a  supplemental  bill  against  the  Attorney- 
General,  stating  that  he  alleged  that,  as  Thomas  Owen  was  a 
bastard  and  lived  to  attain  25  and  afterwards  died  intestate,  all 
his  interest  in  the  testator's  real  and  personal  estate  had  become 
vested  in  the  Crown. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Pepys  and  Mr.  Spence,  for  the  plaintiff,  contended  that 
the  trust  declared  by  the  will,  of  the  produce  of  the  testator's 
real  and  personal  estate,  was  void  for  remoteness,  according  to 
Leake  v.  Robinson  (l). 

The  Attorney -General  and  Mr.  Wray,  for  the  Crown : 

In  the  will,  there  is  a  direct  gift  of  the  property  to  the  grand- 
children ;  therefore,  those  only  who  were  living  at  the  testator's 
death,  were  intended  to  take. 

(The  Vice-Chancellor  :  The  distribution  is  part  of  the  gift ; 
and  the  distribution  is  to  be  amongst  all  the  grandchildren.) 

If  all  the  grandchildren  are  to  be  let  in,  the  will  does  not 
postpone  the  vesting  of  their  shares  until  they  attain  25  ;  but 
their  shares  are  vested,  subject  to  be  divested  on  their  dying 
under  25.  There  is,  first,  a  gift  of  the  property  for  the  benefit 
[  *vjo  ]  of  the  testator's  grandchildren  *and  his  nephew  Thomas 
Owen,  and  then  the  time  of  distribution  follows,  in  a  separate 
sentence.  If  the  grandchildren  do  not  attain  25,  their  shares  are 
divested. 

Should  the  Court  be  against  us  on  these  points,  we  submit 
that,  at  all  events,  Thomas  Owen  was  entitled  to  a  share.  We 
do  not  question  the  doctrine  laid  down  in  Leake  v.  Robinson. 

(1)  16  R.  R.  168  (2  Mer.  363). 
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There,  no  person  was  named.     The  persons  intended  to  take       Pobtbb 
were  a  class,  constituting  one  devisee.  Fox. 

Here  the  grandchildren  are  the  class,  inter  se.  Owen  is  not  a 
member  of  the  class.  The  clauses  of  distribution  and  survivor- 
ship affect  the  grandchildren  only :  Owen's  name  is  not  mentioned 
in  them.  If  he  had  been  intended  to  be  one  of  the  class,  his 
name  would  have  been  mentioned  in  those  clauses.  The  testator 
clearly  intended  Thomas  Owen  to  take ;  and,  if  he  had  been 
named  by  himself,  he,  clearly  would  have  taken.  Therefore,  the 
difficulty  in  Leake  v.  Robinson  does  not  occur  in  this  case.  Does 
it  follow,  because  he  is  named  with  persons  whose  legacies  are 
void  for  remoteness,  that  he  is  not  to  take  ?  Notwithstanding 
the  legacies  to  the  grandchildren  are  void,  the  number  of  the 
grandchildren  ought  to  be  ascertained,  in  order  to  fix  the  share 
which  Owen  is  to  take. 

Sir  E,   Sugden  and  Mr.   Lynch  appeared  for   the   other 
defendants. 

Thb  Vice-Chancellor  : 

As  it  is  the  wish  of  the  parties  that  I  should  give  my  opinion 
on  this  will,  I  must  hold  that  the  trust  for  the  ^benefit  of  the       [  **9i  J 
testator's  nephew  and  grandchildren  is,  altogether,  void. 

The  testator,  after  giving  annuities  to  his  wife  and  son,  directs 
the  BurpluB  income  of  his  real  and  personal  estate  to  be  invested 
annually  in  the  funds,  and  the  dividends  to  be  laid  out,  in  like 
manner,  to  be  and  remain  assets  for  improvement  in  the  hands 
of  his  executors  and  trustees,  for  the  benefit  of  such  surviving 
child  or  children  as  after-mentioned.  That  is  the  first  sentence 
in  which  he  alludes  to  the  persons  who  are  ultimately  to  take ; 
and  he  alludes  to  them  as  a  class,  without  mentioning  any  child 
or  children  of  his  sister  or  of  his  son.  Then  he  directs  his 
trustees  and  executors,  at  the  decease  of  his  wife,  to  sell  his 
household  furniture,  beds,  &c,  and  the  money  arising  therefrom 
to  be  placed  out  as  aforesaid,  to  be  and  remain  assets  for 
improvement  as  aforesaid ;  and,  at  the  decease  of  the  survivor 
of  his  widow  and  son,  to  sell  his  real  estates,  and,  with  the 
money  arising  therefrom,  to  purchase  more  stock  as  aforesaid, 
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porter  to  be  and  remain  assets  for  improvement  in  the  hands  of  his 
Fox.  executors  and  trustees,  for  the  benefit  of  his  grandchildren  and 
his  nephew,  Thomas  Owen.  There,  it  is  true,  he  names  one 
individual,  and  describes  others  as  if  they  constituted  a  class ; 
but  he  speaks  of  the  same  persons  as  he  had  previously  referred 
to  as  a  class.  Then  he  says :  "  And  to  be  distributed  in  manner 
and  form  following,  that  is  to  say,  as  they  shall  become  of  the 
age  of  25  years  respectively :  and  I  do  hereby  order  and  direct 
that  my  said  trustees  shall,  as  soon  as  any  one  of  them  my  said 
grandchildren  and  nephew  shall  arrive  at  the  age  of  25  years, 

[  #492  ]  transfer  so  much  of  the  capital  stock,  so  purchased  *as  herein 
directed,  as  shall  amount  to  an  equal  part  or  share  according  to 
the  number  of  such  children  as  shall  be  then  living.' *  He  there 
uses  the  word  "  children "  as  comprehending  the  children  of  his 
son  and  also  the  child  of  his  sister.  And  then  he  directs  his 
executors  and  trustees,  as  soon  as  the  next  surviving  child  should 
attain  25,  to  transfer  another  equal  share  of  the  capital  stock, 
according  to  the  number  of  the  then  surviving  children,  and  so 
on  to  the  last ;  and,  as  soon  as  the  last  should  attain  25,  that  he 
or  she  should  have  transferred  to  him  or  her,  the  residue  of  the 
capital  stock.  He  then  supposes  that  the  last  child  might  not 
attain  the  age  of  25  years,  and  he  directs  that,  in  that  case,  the 
share  of  that  child  shall  go  to  his  or  her  children ;  and,  if  that 
child  should  have  no  issue,  then  he  gives  it  to  the  other  legatees, 
alluding  to  them  as  a  class.  What  the  testator  meant  was  that 
the  right  of  each  child  should  depend  on  there  being  a  class 
formed,  and  that  the  first  members  of  that  class  who  attained 
25,  should  take  a  share,  the  amount  of  which  should  be 
determined  by  the  number  of  individuals  then  constituting  the 
class.  The  testator  has  directed  such  a  distribution  to  take 
place,  amongst  a  class  of  persons,  as  the  law  will  not  allow. 
If  the  whole  of  his  intention  cannot  prevail,  effect  cannot  be 
given  to  any  part  of  it.  It  would  be  inconsistent  with  that 
intention  to  allow  Thomas  Owen  to  take  a  third  share  of  the 
fund;  for  the  testator  meant  each  person's  share  to  be  deter- 
mined by  the  number  of  the  class,  consisting  of  his  grandchildren 
and  Thomas  Owen,  who  should  be  living  when  the  first 
attained  25. 
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There   are  several  passages  in  the  judgment  in  Leake  *v.       porter 
Robinson,  which  exactly  apply,  in  spirit,  to  this  will.  Fo*x. 

Declare  that   the  plaintiff  is  entitled  to  the  tvhole       f  *493  j 
fund  (l). 


WELLESLEY  v.  WELLESLEY.  ism. 

Feb.  18. 
(6  Simons,  497—503.)  

STTAmJFKT  T 

A  mansion-house,  park,  and  pleasure  grounds  with  certain  villas  on  v  -C      ' 

the  estate,  were  limited  in  strict  settlement;  and  the  trustees  were 
empowered  to  grant  building  leases  of  the  settled  estates,  and,  at  the 
request  of  the  tenant  for  life,  to  pull  down  the  mansion-house,  sell 
the  materials  and  apply  the  proceeds  in  paying  off  incumbrances  on 
the  estates.  The  house  was,  accordingly,  pulled  down,  but  the  tenant 
for  life  unimpeachable  of  waste  was  afterwards  restrained  from  felling 
the  ornamental  timber  in  the  park  and  grounds. 


V.-C. 

[497] 


By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Long 
Wellesley,  dated  in  1812,  the  capital  mansion-house  called 
Wanstead  House,  and  the  buildings,  gardens,  orchards  and 
park  thereto  belonging  were,  together  with  other  hereditaments, 
conveyed  to  the  use  that  Lady  C.  T.  Long  might  receive,  there- 
out, a  yearly  rent-charge  of  4,500Z.  for  her  life,  with  remainder 
to  trustees  for  100  years,  without  impeachment  of  waste,  upon 
the  trusts  thereinafter  expressed,  and,  subject  thereto,  to  the  use 
of  Mr.  Long  Wellesley  for  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preserve  &c.  with  remainder  to 
Mrs.  Long  Wellesley  for  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  &c.  with  remainder  to  certain 
other  trustees,  for  1,000  years,  without  impeachment  of  waste,  in 
trust  to  raise  portions  for  younger  children,  with  remainder  to 
the  first  and  other  sons  of  the  marriage,  successively,  in  tail 
male:  and  the  tenants  for  life,  when  in  possession  of  the  estates, 
and  the  trustees,  during  the  minority  of  any  child  entitled  to  an 
estate  of  freehold  and  inheritance  therein,  were  empowered  to 
grant  leases,  for  99  years,  of  any  parts  of  the  estates,  to  any 
person  who  would  improve  or  covenant  to  improve  the  same  by 

(1)  An  appeal  from  this  decree,  on  opinion  of   the  Court  of    Common 

behalf  of  the  Crown,  was  heard  before  Pleas  upon  the  will.    But,  before 

Lord  Lyndhurst,  L.C.    His  Lordship  the  case  was  argued,  the  suit  was 

directed  a  case  to  be  made  for  the  compromised. 

B.B. — VOL.  xxxvni.  11 
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wellesley  erecting  thereon  any  house  or  houses,  erections  or  buildings,  or 
wkllksley.  to  rebuild  or  repair  any  of  the  messuages,  tenements,  erections 
or  buildings  which  then  were,  or,  at  any  time  thereafter,  should 
be  on  the  estates,  or  to  expend  such  sums  in  improvements 
thereof  as  should  be  thought  adequate  for  the  interests  therein 
[  **98  ]  respectively  to  be  parted  with.  *And  the  trustees  were  also 
empowered  to  sell  or  exchange  any  part  of  the  settled  premises, 
and  to  apply  the  money  in  payment  of  the  charges  and  incum- 
brances therein  mentioned,  and,  subject  thereto,  to  invest  such 
monies  in  other  lands  to  be  settled  to  the  same  uses ;  and,  also, 
at  the  request  of  Mr.  and  Mrs.  Long  Wellesley  or  the  survivor 
of  them,  to  be  signified  as  therein  mentioned,  to  cause  Wanstead 
House  to  be  pulled  down,  or  any  other  of  the  mansion-houses, 
capital  and  other  messuages  and  other  buildings  which  then 
were,  or  should  be  standing  upon  any  part  of  the  estates,  without 
rebuilding  the  same,  and  to  sell  the  materials  thereof ;  and  it 
was  declared  that  the  trustees  should  stand  possessed  of  the 
money  to  arise  therefrom,  upon  the  trusts  thereby  declared  of 
the  money  to  arise  from  the  sale  of  any  part  of  the  settled  estates 
that  might  be  sold  under  the  power  thereinbefore  contained. 

When  the  settlement  was  executed  the  manor  of  Wanstead 
comprised,  amongst  other  things,  the  park,  pleasure  grounds 
and  gardens  of  Wanstead,  together  with  the  mansion-house,  and 
also  several  ornamental  villas  near  the  park;  and  the  park, 
pleasure  grounds  and  gardens  contained  a  great  number  of  trees 
which  had  been  planted  or  were  left  standing  for  the  ornament 
or  shelter  of  the  mansion-house,  park  and  pleasure  grounds,  in 
clumps,  lines,  avenues  or  vistas,  or  in  single  trees :  and  the 
lands  adjoining  to  and  forming  the  approaches  to  the  mansion- 
house,  park  and  pleasure  grounds  also  contained  a  great  number 
of  trees  which  had  been  planted  or  left  standing  for  the  orna- 
ment or  shelter  of  the  mansion-house,  park  and  pleasure  grounds, 
and  also  of  the  villas  contiguous  thereto. 
[  490  ]  In  pursuance  of  the  power  in  the  settlement,  the  trustees  caused 

Wanstead  House  to  be  pulled  down,  and  sold  the  materials. 

Mrs.  Long  Wellesley  died  in  1825,  leaving  the  defendant  her 
husband,  and  the  plaintiff,  her  eldest  son  [who  was  an  infant] , 
her  surviving. 
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The  bill,  which  was  filed  in  1828,  alleged,  and  the  answer  Wellbsley 
admitted  that  the  defendant  had  lately  caused  to  be  felled  a  wellbsley. 
great  number  of  the  trees  in  the  park,  gardens  and  pleasure 
grounds  of  Wanstead,  which  were  planted  for  the  ornament 
thereof,  and  also  divers  other  trees  planted  in  avenues,  vistas 
and  clumps,  and  separately  or  singly,  both  in  the  park  and  upon 
the  lands  adjoining  thereto,  for  the  ornament  and  shelter  of  the 
park  and  pleasure  grounds;  and  that  he  had  also  marked  for 
cutting  down  nearly  2,000  other  trees  which  were  standing  and 
growing  in  and  about  the  park  and  pleasure  grounds  and  the 
lands  adjoining  thereto,  the  whole  of  which  were  either  standing 
in  the  park  and  pleasure  grounds,  and  were  ornamental  thereto, 
or  were  planted  in  vistas,  avenues  and  clumps,  or  separately  and 
singly  upon  the  lands  and  grounds  adjoining  the  park  and 
pleasure  grounds,  and  were  intended  for  the  ornament  and 
shelter  thereof.  The  bill  further  alleged  that  a  large  proportion 
of  the  trees  marked  for  cutting  down,  consisted  of  limes,  horse 
chesnut,  sycamore  and  other  trees  not  fit  to  be  felled  for  timber, 
and  that,  by  the  felling  thereof,  the  whole  of  the  demesne  of 
Wanstead  Park  would  be  laid  waste,  and  become  wholly  incapable, 
for  a  very  long  period  of  years,  of  being  applied  to  the  purposes 
of  a  residence,  either  by  the  persons  who,  under  the  settlement, 
might  thereafter  *become  entitled  in  possession  to  the  inheritance  [  *500  ] 
of  the  domain,  or  by  those  to  whom  such  persons  might  demise 
the  same,  and  that  the  lands  and  the  messuages  erected  thereon, 
would  be  greatly  injured  or  lessened  in  value.  The  bill  prayed 
that  the  defendant  might  be  restrained  from  cutting  down  any 
timber  or  other  trees  then  standing  in  and  upon  the  park, 
garden  and  pleasure  grounds,  and  which  were  planted  or 
growing  there  for  the  protection  or  shelter  of  the  park,  garden 
and  pleasure  grounds,  or  for  the  ornament  thereof,  and  from 
felling  or  cutting  down  any  timber  or  other  trees  which  were 
planted  and  stood  or  grew  in  avenues,  vistas  or  clumps,  or 
separately  or  singly,  for  the  ornament  of  the  park,  gardens 
and  pleasure  grounds,  or  other  grounds  and  lands  thereto 
belonging. 

The  Vice-Chancellor  granted  the  injunction,  ex  parte :  and, 
in  1830,  a  motion  to  dissolve  it  on  the  coming  in  of  the  answer, 

11—2 
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Welleslet    was  refused  by  Lord  Lyndhurst.    The  cause  now  came  on  to  be 
Wbllksley.    heard. 

Sir  E.   Sugden,  Mr.   Pepys   and  Mr.    Cockerell,   for    the 
plaintiff : 

*  *  The  whole  of  the  property  is  of  an  ornamental  nature : 
and,  though  the  mansion-house  has  been  pulled  down  under  a 
power  in  the  settlement,  yet  that  settlement  did  not  anticipate 
that,  therefore,  the  grounds  were  to  be  destroyed.     *     *     * 

[  501  ]  Mr.  Beamcs  and  Mr.  R.  Roupell  for  the  defendant : 

The  settlement,  so  far  from  contemplating  the  continuance 
and  preservation  of  the  mansion-house,  contained  a  clause,  under 
which  the  trustees,  with  the  sanction  of  Mr.  and  Mrs.  Wellesley, 
were  empowered  to  pull  it  down,  sell  the  materials  and  apply  the 
proceeds  in  paying  off  the  incumbrances  on  the  estates.  Accord- 
ingly, the  mansion-house  has  been  pulled  down ;  and  the  money 
produced  by  the  sale  of  the  materials,  has  been  applied  in  a 
manner  very  beneficial  to  the  persons  in  remainder,  namely,  in 
paying  off  the  incumbrances  on  the  settled  estates ;  but  Mr. 
Wellesley,  the  tenant  for  life,  has  been  deprived  of  the  benefit  he 
might  have  derived,  either  by  letting  the  house  or  using  it  as  a 
residence.  It  appears,  by  his  answer,  that  he  was  about  to 
exercise,  merely,  his  legal  right,  by  cutting  such  timber  as  was 
fit  to  be  cut. 

Lord  Lyndhurst  gave  no  reasons  for  his  judgment ;  but,  just 
before  his  retirement  from  office,  simply,  refused  the  motion. 
It  by  no  means  follows  that  an  injunction  ought  to  be  made 
perpetual,  merely  because  it  has  been  continued  until  the  hearing. 

This  Court  has  never  restrained  a  tenant  for  life  unimpeachable 
of  waste,  from  exercising  his  legal  right,  except  where  there  has 
been  a  mansion-house:  Williams  v.  Day(i);  Lord  Bernard's 
case  (2) ;  Abraham,  v.  Bvbb  (3) ;  Packington's  case  (4) ;  Charlton's 
[  *502  ]  *case  (5).  There  is  no  case  in  which,  the  mansion-house  having 
been  pulled  down  under  a  provision  in  the  settlement,  this  Court 

(1)  2  Ch.  Ca.  32.  (4)  3  Atk.  215. 

(2)  Prec.  Ch.  454.  (5)  1  Ves.  Sen.  265,  cited. 

(3)  2  Freem.  53. 
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has  protected  the  timber  which  would  have  been  ornamental  to  Welleslet 
it  if  it  had  remained.  The  timber  is  connected  with  the  house,  wbllesley. 
and  the  house  being  gone,  the  protection  of  this  Court  has 


(The  Vice-chancellor:  The  timber  need  not,  necessarily,  be 
ornamental  to  the  house ;  for  this  Court  protects  trees  even  if 
they  are  out  of  sight  of  the  house.) 

***** 

Here  the  interference  of  the  Court  is  sought  to  protect  timber       [  60S  ] 
which  was  ornamental  to  a  mansion-house  that  no  longer  exists; 
which  is  extending  the  doctrine  much  further  than  it  has  been 
carried  in  any  case  that  has  been  hitherto  decided. 

The  Vice-Chancellor  : 

The  whole  of  the  case  was  before  Lord  Lyndhurst,  on  the 
application  that  was  made  to  him,  on  the  coming  in  of  the 
answer,  to  dissolve  the  injunction  which  I  had  granted  ex  parte. 
No  evidence  has  been  gone  into ;  and,  therefore,  the  circum- 
stances of  the  case,  as  they  appeared  on  the  bill  and  answer, 
remain  unaltered.  The  consequence  is  that  I  am  bound  by 
what  Lord  Lyndhurst  has  done. 

An  account  must  be  taken  of  the  timber  felled,  and  of  the 
monies  received  by  Mr.  Wellesley  from  the  sale  of  it.  The 
amount  must  be  paid  into  Court,  and  form  part  of  the  settlement 
fund,  but  he  is  not  to  take  a  life-interest  in  it;  and  the  injunction 
must  be  made  perpetual  (l). 

(1)  Note.— The  plaintiff,  who  was  33  R.  R.  180  (8  L.  J.  Ch.  67),  which 

entitled  to  the  first  Tested  estate  of  entitled  the  plaintiff  to  the  moneys 

inheritance,  was  an  infant,  and  the  received  from  the  sale  of  the  timber 

payment  into  Court  of  the  moneys  was  not  cited  here,  nor  does  the  point 

received  was  necessary  for  her  pro-  appear  to  have  been  considered  in 

faction.    The  decision  of  Lord  Ltod-  this  case  either  by  him  or  by  the 

HTKST,  L*.C.  in  Butler  v.  Kynnersley,  Vice-Chaxcellor. — O.  A.  S. 
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"«*•  GAEEETT  v.   NOBLE. 

Feh.  19,  21. 

(6  Simons,  504—517  ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  159.) 

Shadwell, 

V.-C.  Executors  who  were  directed  by  the  will  to  call  in  the  testator's  personal 

[  504  ]  estate  with  all  convenient  speed,  continued  his  trade  for  some  years  after 

his  death,  and  ultimately  a  considerable  loss  was  sustained.    But  the 

Court  refused  to  charge  them  with  the  loss,  as  they  had  acted  bond  fide, 

and  according  to  the  best  of  their  judgment. 

If  a  person  interested  under  a  will,  files  a  bill  for  an  account,  against 
the  executors,  not  seeking  to  charge  them  for  wilful  default,  and  dies 
pending  the  suit,  his  personal  representative  cannot  charge  them  by  bill 
of  revivor  and  supplement,  if  the  acts  complained  of  were  known  to  the 
deceased  plaintiff. 

William  Devaynbs,  by  his  will  dated  the  15th  of  June,  1808, 
gave  all  his  real  and  leasehold  estates,  and  all  his  money, 
securities  for  money,  capital  in  trade,  debts,  and  all  other  his 
personal  estate  and  effects,  to  William  Noble,  Samuel  Pepys 
Cockerell  and  Frederick  Booth,  and  their  heirs,  executors,  &c. 
in  trust,  with  all  convenient  speed  after  his  decease,  to  call  in 
and  convert  into  money  all  his  personal  estate,  and,  at  such 
times  as  they  should  think  proper,  absolutely  to  sell  and  dispose 
of  his  freehold  and  leasehold  estates,  either  altogether  or  in 
parcels,  by  public  auction  or  private  contract,  to  such  persons 
and  for  such  prices  as  they  should  think  fit ;  and  to  stand- 
possessed  of  the  proceeds,  upon  trust,  after  payment  of  his  debts, 
legacies  and  annuities,  for  his  son  William  Devaynes  and  his 
children:  and  he  empowered  his  trustees  to  lease  his  real  estates 
until  the  sale  thereof,  and  appointed  them  his  executors.  By  a 
codicil  dated  the  17th  of  June,  1808,  the  testator  revoked  the 
trusts  declared  by  his  will  as  to  his  real  and  personal  estates, 
and  declared  that  his  real  estates  should  be  held  by  his  trustees 
in  trust  for  his  son  William  Devaynes  for  life,  when  he  should 
attain  the  age  of  27  years,  and,  after  his  decease,  in  trust  for  his 
L  •SOB  ]  children  as  therein  mentioned.  The  testator  then  *gave  to  his 
trustees  powers,  in  the  usual  form,  for  leasing  and  selling  and 
exchanging  his  real  estates  with  the  consent  of  the  person  for  the 
time  being  entitled  to  the  rents :  and,  as  to  his  leasehold  and 
personal  estate,  he  declared  that  the  same  should  be  converted 
into  money  according  to  the  directions  in  his  will,  and  that,  out  of 
the  proceeds,  his  trustees  should  pay  his  debts,  legacies,  &c,  and 
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invest  the  surplus  in  the  manner  directed  by  his  will,  and  stand      Gabrett 
possessed  of  the  securities  upon  trusts  corresponding,  as  nearly       Noblk. 
as  might  be,  with  the  trusts  before  declared  of  his  real  estates. 

The  testator  died  in  November,  1809.  At  his  death  he  was  a 
partner  in  the  banking-house  of  Devaynes,  Noble  &  Co. :  and  he 
also  carried  on  the  business  of  a  paper-maker  at  certain  freehold, 
leasehold  and  copyhold  mills  at  Iping  in  Sussex.  The  testator 
was  seised  and  possessed  of  four-tenths  of  the  mills  and  of  the 
capital,  stock  in  trade  and  effects  belonging  thereto,  and  had 
agreed,  with  T.  Harrison  and  the  assignees  of  Henry  Cooke,  his 
late  partners  in  the  business,  for  the  purchase  of  the  remaining 
shares.  The  accounts  of  this  partnership  had  not  been  settled 
since  April,  1808,  and  were  in  a  very  confused  state.  In 
December,  1809,  the  executors  determined  to  put  an  end  to  the 
business  of  the  mills  as  soon  as  practicable,  and  to  sell  the  mills 
and  the  stock  in  trade  and  effects  belonging  thereto;  and, 
accordingly,  they  applied  to  Harrison  and  to  Cooke's  assignees 
to  concur  in  the  proposed  sale,  but  the  latter  refused.  In  April, 
1810,  at  which  time  there  was  a  considerable  stock  in  the  mills 
and  several  orders  undertaken  by  the  testator  which  remained 
unexecuted,  the  executors,  by  the  advice  of  the  person  who  had 
been  confidentially  employed  by  the  testator  to  manage  the  mills 
*for  him,  determined,  with  a  view  to  eventually  selling  the  mills  [  *506  ] 
to  the  greatest  advantage,  to  continue  the  working  of  them,  in 
order  that  the  trade  and  connections  and  machinery  might  be 
preserved.  Accordingly,  the  mills  were  worked,  and  the  business 
was  carried  on  in  the  same  manner  as  in  the  testator's  lifetime, 
and  the  executors  continued  their  endeavours  to  sell  them 
and  the  stock  and  effects  belonging  thereto,  and  to  prevail  on 
Harrison  and  Cooke's  assignees  to  concur  in  the  sale.  In  May, 
1810,  Harrison  became  bankrupt.  In  July  following,  the  sur- 
viving partners  in  the  bank  became  bankrupts.  In  September, 
1810,  William  Devaynes,  the  son,  attained  27,  and,  thereupon, 
the  trustees  and  executors  let  him  into  possession  of  all  the 
testator's  real  estates  except  the  mills.  In  Michaelmas  Term, 
1810,  W.  Devaynes  and  Louisa  his  wife  tiled  a  bill  against  the 
executors  and  trustees  and  certain  other  persons,  stating  (amongst 
other  things)  that  he  had  leen  let  into  possession  of  all  the  real 
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Garrett  estates,  and  praying  for  the  usual  accounts,  but  not  complaining 
Noble.  of  any  breach  of  trust  or  other  misconduct  on  the  part  of  the 
trustees  and  executors  (l).  On  the  12th  of  March,  1811,  the 
solicitor  for  Devaynes  and  wife,  by  Devaynes's  desire,  wrote  a 
letter  to  Booth,  inquiring  how  the  Iping  account  stood,  whether 
the  debts  had  been  collected,  and  whether  there  was  a  probability 
of  the  concern  being  brought  to  a  close  shortly.  Booth  wrote, 
in  answer,  that  the  executors  had  been  very  anxious  to  put  an 
end  to  the  concern  ever  since  the  death  of  Devaynes  the  elder, 
but  that  disputes  about  the  title  had  prevented  it.  In  Easter 
Term,  1811,  the  executors  were  under  the  necessity  of  filing  a 
[  *507  ]  *bill,  against  the  assignees  of  Cooke  and  Harrison,  to  compel 
a  specific  performance  of  the  agreements  entered  into  with  the 
testator,  and  to  have  the  accounts  of  the  partnership  between 
him  and  the  bankrupts  taken  from  the  80th  of  April,  1803,  and 
for  an  injunction  to  restrain  an  action  which  Cooke's  assignees 
had  brought  against  the  executors,  for  the  recovery  of  a  large 
sum  of  money.  On  the  2nd  of  March,  1812,  the  causes  of 
Devaynes  v.  Xoble  and  Baring  v.  Noble  (the  latter  being  a  suit 
by  creditors  of  Devaynes,  Noble  &  Co.)  were  heard.  Cooke 
having  proposed  to  purchase  the  mills  and  the  stock  and 
machinery  thereon,  an  order  in  the  three  causes  of  Noble  v. 
Cooke,  Devaynes  v.  Noble,  and  Baring  v.  Noble,  was  made,  in 
March,  1813,  on  the  application  of  the  executors,  with  notice  to 
all  parties  and  Devaynes  and  wife  appearing  by  their  counsel, 
by  which,  after  reciting  that  the  business  of  the  mills  had  been 
carried  on,  since  the  death  of  the  testator,  by  his  executors,  but 
the  accounts  of  the  testator's  estate  having  been  directed,  by  the 
decree  in  the  two  last-mentioned  suits,  to  be  taken  before  the 
Master,  the  executors  did  not  feel  themselves  warranted  in 
carrying  on  the  business  of  the  mills,  especially  as  it  had  become 
unproductive,  and,  if  continued,  would  require  a  considerable 
sum  for  that  purpose  ;  it  was  referred  to  the  Master  to  inquire 
and  state  whether  the  proposal  ought  to  be  carried  into  execution, 
or  whether  it  was  proper  that  the  mills,  stock  in  trade  and  effects 
should  be  sold  in  any  other  manner.  On  the  5th  of  July,  1814, 
the  Master  reported  that  it  would  be  proper  that  the  mills,  stock 

(1)  See  Devaynes  v.  Noble,  15  It.  R.  151  (1  Mer.  529). 
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and  effects  should  be  sold  to  Cooke  upon  the  terms  proposed.      Garrett 

The  solicitor  for  Devaynes  and  wife  attended  the  proceedings       noble. 

before  the  Master  under  the  *order,  and  took  a  copy  of  the  report.       [  '508  ] 

In  November,  1814,  and  before  the  sale  could  be  completed, 

Cooke  again  became  bankrupt';   and  thereupon  the  executors 

discontinued  the  working  of  the  mills,  except  for  the  purpose  of 

working  up  the  materials  then  on  the  premises,  and  discharged 

the  workmen.    In  December,  1814,  a  decree  was  made,  according 

to  the  prayer  of  the  bill,  in  Noble  v.  Cooke.     In  April,  1815,  the 

executors  obtained  an  order,  as  before,  that  the  mills  and  utensils 

should  be  sold  by  auction,  and  that  the  executors  should  have  a 

reserved  bidding  on  the  sale.    Accordingly  the  mills  were  put  up 

to  sale  on  the  17th  of  July,  1815,  in  two  lots ;  but  no  person  bid 

for  the  first  lot,  and  there  was  one  bidding  only  for  the  second, 

which  was  greatly  below  its  value,  and,  in  consequence,  the  mills 

were  not  sold.     On  the  7th  of  November,  1815,  the  executors 

obtained  an  order,  as  before,  referring  it  to  the  Master  to  inquire 

what  it  would  be  proper  to  do  with  respect  to  the  mills.     On  the 

17th  of  February,  1816,  the  Master  reported  that  the  mills  ought 

to  be  advertised  for  sale  by  private  contract ;  and  the  solicitor 

for  Devaynes  and  wife  attended  before  the  Master  as  before. 

The  mills  were  frequently  advertised,  but  no  offer  was  made  for 

them. 

In  January,  1818,  Devaynes,  the  son,  died,  leaving  his  wife 
and  two  infant  children  surviving.  In  Hilary  Term  of  that  year, 
a  bill  of  revivor  and  supplement  was  filed  by  Mrs.  Devaynes  and 
her  children,  stating  (amongst  other  things)  the  will  of  Devaynes 
the  son,  and  that  his  widow  had  obtained  letters  of  administra- 
tion with  his  will  annexed,  and  praying  that  the  suits  might  be 
revived  and  prosecuted,  and  that  proper  directions  might  be  given 
for  payment,  to  Mrs.  Devaynes,  *of  the  jointure  appointed  to  her,  [  *509  ] 
under  a  power  contained  in  the  will  of  Devaynes  the  father,  out 
of  his  real  and  personal  estate.  In  November,  1818,  the  decree 
was  made  in  the  supplemental  suit,  directing  the  decree  in 
heraynes  v.  Noble  and  Baring  v.  Noble,  and  the  proceedings 
therein,  and  the  accounts  and  inquiries  thereby  directed,  to  be 
carried  on  and  prosecuted  between  the  then  present  parties  in 
like  manner  as  thereby  directed  as  to  the  parties  to  the  said 
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gabbett  original  causes.  On  the  17th  of  June,  1820,  the  mills  were 
Noble.  again  put  up  to  auction,  under  an  order  made  on  notice  to  all 
parties ;  but  no  sufficient  bidding  was  made  for  them.  Under 
another  order  made,  in  like  manner,  in  1821,  the  mills  were, 
and  had  been  ever  since,  let  on  lease,  with  the  approval  of  the 
Master. 

Mrs.  Devaynes  afterwards  married  Robert  Garrett,  and  there- 
upon the  suits  were  revived.  In  1828  Noble,  who  had  been  the 
active  trustee  of  the  will  of  Devaynes  the  elder,  died :  and,  in 
1824,  Mr.  and  Mrs.  Garrett  and  the  infants  filed  a  bill  of  revivor 
and  supplement  against  his  executor,  praying,  amongst  other 
things,  for  an  account  of  his  estate  possessed  by  his  executor.  In 
June,  1826,  the  decree  was  made  in  the  last-mentioned  suit.  In 
1827  Cockerell  died,  having  appointed  his  wife  and  his  two  sons 
his  executors. 

In  February,  1828,  Mr.  and  Mrs.  Garrett  and  the  infants  filed 
a  bill  of  revivor  and  supplement  against  the  executors  of  Noble 
and  Cockerell,  and  against  Booth  and  other  parties,  stating  that 
Devaynes  the  elder  had,  at  his  death,  a  large  capital  invested  in 
his  business  of  a  paper-maker  ;  that,  according  to  the  directions 
[  •sio  j  in  his  will  and  codicil,  the  implements,  machinery,  *utensils, 
capital  and  stock  in  trade  of  the  business  ought  to  have  been  sold 
immediately  after  his  death,  and  the  proceeds  invested  for  the 
benefit  of  Devaynes  the  younger,  his  wife  and  children  ;  that  the 
plaintiffs  had,  lately  and  long  since  the  filing  of  the  first  sup- 
plemental bill,  discovered  that  the  executors  took  upon  themselves 
to  carry  on  the  business  with  the  monies  which  they  received  on 
account  of  the  capital  thereof  and  the  other  personal  estate  of 
their  testator,  and  thereby  his  estate  had  sustained  a  loss  of 
70,000/.  and  upwards.  The  bill  prayed  that  the  suits  might 
be  revived  against  Cockerell's  executors,  and  that  it  might  be 
declared  that  it  was  a  breach  of  trust  in  the  executors  to  continue 
the  business  of  the  mills,  and  that  Booth,  and  the  estates  of 
Noble  and  Cockerell  might  be  charged  with  the  loss  sustained 
thereby. 

The  defendants,  in  their  answer,  said  that  the  business  was 
carried  on  from  necessity,  and  with  the  knowledge  and  acquies- 
cence of  Mr.  and  Mrs.  Devaynes  and  their  solicitor,  and  that  a 
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great  loss  would  have  accrued  to  the  testator's  estate,  if  the      Garrett 
business  had  been  stopped  upon  the  testator's  death.  Noble. 

The  Attorney-General,  Mr.  Knight  and  Mr.  Spence,  for  the 
plaintiffs : 

*  *    Devaynes,  the  younger,  was  tenant  for  life  only  under        [  5l1  ] 
the  will  and  codicil.     No  conduct  of  his  could  affect  his  \?ife  or 

his  children ;  and,  consequently,  any  case  of  acquiescence  that 
might  have  been  made  out  against  him,  is  now  at  an  end.  Mrs. 
Garrett's  title  did  not  commence  till  after  his  death;  and  the 
infants  were  not  brought  before  the  Court  until  1818;  and, 
therefore,  they  cannot  be  bound  by  any  proceedings  in  the  suit 
which  took  place  previously  to  that  time. 

(The  Vice-Chancellor  :  If  there  was  acquiescence  on  the  part 
of  Devaynes  the  younger,  and  the  infants  file  a  bill  in  conjunction 
with  his  personal  representative,  the  Court  could  not  give  them 
any  relief.  How  is  the  Court  to  deal  with  a  suit  in  which,  as  to 
one  of  the  co-plaintiffs,  it  ought  to  dismiss  the  bill,  and,  as  to  the 
other  co-plaintiffs,  to  give  relief  ?) 

The  Court  is  bound  to  administer  relief  to  Mrs.  Garrett  as 
jointress  under  the  power  in  the  will  of  Devaynes  the  elder.  She 
cannot,  in  that  character,  be  bound  by  any  acquiescence  on  the 
part  of  Devaynes  the  younger. 

Prima  facie,  the  conduct  of  the  trustees  amounts  to  a  breach        [  512  j 
of  trust ;   but  we  do  not  ask  the  Court  now  to  declare  that  a 
breach  of  trust  has  been  committed,  but  we  ask  for  an  inquiry 
only. 

Sir  E.  Sugden,  Mr.  Pepys,  Mr.  Iiolfe,  Mr.  Purvis  and  Mr. 
J.  Romilly,  for  the  defendants  : 

*  *  It  appears,  from  the  evidence,  that  the  executors  were 
most  anxious  to  do  their  duty,  and  that  every  exertion  was  made 

by  them  to  dispose  of  the  mills.     *     *    From   the  letter  of       [  °13  J 
March,  1811,  the  order  of  March,  1813,  and  the  other  orders 
in  the   cause    and    the    proceedings  before  the  Master  under 
them,  Mr.  Devaynes,  under  whom  Mrs.  Garrett  claims,  knew 
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Garrett  that  the  trustees  were  carrying  on  the  trade  and  everything 
Noble.  ^at  took  place  with  respect  to  the  mills,  and  yet  he  never 
made  any  objection.  When  Mrs.  Garrett  filed  the  bill  of 
revivor  and  supplement  in  1818,  she  did  not  complain  of  any 
misconduct  in  the  trustees;  but  she,  thereby,  adopted  all  the 
prior  proceedings  in  the  cause,  as  the  representative  of  her  late 
husband. 

The   Vice-Chancellor,  after  stating  the  will  and  codicil,  pro- 
ceeded thus : 

The  will  does  not  make  it  imperative  on  the  trustees  to  proceed 
to  sale  of  all  the  personal  property  in  the  mills,  immediately  after 
the  death  of  Devaynes  the  father  ;  but  directs  the  trustees,  with 
all  convenient  speed  after  the  death  of  the  testator,  to  call  in  and 
convert  into  money  all  his  personal  estate.  By  the  codicil,  a 
power  to  sell  the  real  estates  is  given  to  the  trustees,  with  the 
consent  of  the  person  for  the  time  being  entitled  to  the  rents. 
It  is  reasonable  to  suppose  that  there  could  not  be  an  advan- 
tageous sale  of  the  personal  property  in  the  mills,  unaccompanied 
by  a  sale  of  the  mills  themselves.  I  think,  therefore,  that  the 
trustees  might,  reasonably,  pause  until  a  year  after  the  testator's 
death,  when  Devaynes  the  son  attained  27,  before  they  proceeded 
to  sell  the  personal  property  in  the  mills.  It  appears  from  all 
the  documents  that  have  been  read,  that  the  trustees  had  no 
[  *5u  ]  other  desire  *than  to  do  the  best  they  could  in  the  complicated 
state  of  the  testator's  affairs. 

*  *  *  *  * 

[  515  ]  (His  Honour  then  detailed  the  proceedings  in  the  causes,  which 

took  place  in  the  lifetime  of  William  Devaynes  the  son.)    *    *    * 

[  516  ]  The  rule  of  law  is  that,  where  trustees  bond  fide  exert  themselves 

to  discharge  their  duty  and  merely  commit  an  error  in  judgment, 
unless  there  is  a  plain  violation  of  trust,  they  shall  not  be  visited 
severely.  The  fair  exercise  of  their  judgment  is  a  protection  to 
them,  although  the  consequence  may  be  bad.  Here,  in  the  first 
instance,  there  was  a  difficulty,  and  they  set  themselves  to  cope 
with  it  as  well  as  they  could  :  and  not  only  was  a  fair  judgment 
exercised  by  the  trustees,  but  their  proceedings  were  watched  by 
Devaynes  and  his  solicitor.     If  Devaynes  made  no  complaint,  and 
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his  representative  filed  a  bill  in  1818  and  made  no  complaint,  it 
is  monstrous  that  in  1828,  five  years  after  the  death  of  Noble  who 
principally  acted  in  the  trusts  of  the  will,  she  should  file  a  bill 
and  say  that  every  thing  that  has  taken  place  is  to  go  for  nothing, 
and  that  the  matter  is  to  be  treated  as  if  it  had  been  only  recently 
discovered  that  the  trustees  had  acted  wrongly.  I  think  Mr.  and 
Mrs.  Garrett  must  be  considered,  from  the  very  frame  of  the  bill, 
to  have  adopted  the  representative  character  and  all  the  prior 
proceedings  in  the  suits. 

If  this  bill  had  been  filed  immediately  after  the  death  of 
Devaynes  the  son,  it  ought  to  have  been  dismissed,  with  costs,  so 
far  as  it  seeks  to  charge  the  executors  with  a  breach  of  trust ;  and, 
therefore,  the  *proper  decree  for  me  to  make,  is  to  direct  the 
decrees  and  proceedings  in  the  original  and  supplemental  causes 
to  be  carried  on  and  prosecuted,  and  the  accounts  and  inquiries 
thereby  directed  to  be  taken  and  made  between  the  present  parties 
to  these  suits,  in  like  manner  as  thereby  directed  as  to  the  then 
parties ;  and  to  dismiss  so  much  of  the  bill  as  relates  to  the 
breach  of  trust  charged  therein  against  the  executors,  with  costs. 


Garrett 

r. 
Noble. 


[  *517  ] 


SNOWDON  v.  DALES  (1). 

(6  Simons,  524—527  ;  S.  C.  6  L.  J..(N.  S.)  Ch.  188.) 

A.  assigned  800?.  to  trustees  in  trust  during  the  life  of  B.  or  such  part 
thereof  as  they  should  think  proper,  or  at  such  other  times  and  in  such 
portions  as  they  should  judge  expedient,  to  pay  the  interest  to  him,  or, 
if  they  should  think  fit,  to  lay  it  out  in  procuring  for  him  diet  and  other 
necessaries,  but  so  that  he  should  not  have  any  right  to  the  interest 
other  than  the  trustees,  in  their  uncontrolled  discretion,  should  think 
proper,  and  so  as  no  creditor  of  his  should  have  any  claim  thereon,  nor 
should  the  same  be  subject  to  his  debts,  disposition  or  engagements : 
and  it  was  declared  that,  after  his  death,  the  800/.,  and  all  savings  and 
accumulations  of  interest,  if  any,  should  be  in  trust  for  his  children, 
and,  if  he  should  have  no  child,  then  in  trust  for  C. 

B.  became  bankrupt.  The  trustees  had  paid  him  the  interest  down  to 
his  bankruptcy :  Held  that  his  life  interest  passed  to  his  assignees. 

By  a  deed-poll  of  the  7th  of  December,  1821,  after  reciting 

two  indentures  by  which  J.  Crosby  assigned  two  mortgage-sums 

of  1,00(M.  each,  to  trustees  upon  such  trusts,  &c.  as  he  should 

(1)  JnreColeman (1888)39 Ch.Div.      In  re  Johnston,  '94,  3  Ch.  204,  63 
443,  58  L.  J.  Ch.  226,  60  L.  T.  127 ;      L.  J.  Ch.  753,  71  L.  T.  392. 


1834. 
April  17. 

SHADWELL, 
V.-C. 

[524] 


174  1884.     CH.     6  SIMONS,  524—525.  r.r. 


Sxowdon  appoint :  it  was  witnessed,  and  Crosby  did  thereby  appoint  that 
dale.  the  trustees  should  stand  possessed  of  those  sums,  in  trust  for 
himself  for  life,  and,  after  his  decease,  in  trust  to  pay  thereout 
500Z.  and  700Z.  to  his  wife's  daughters,  Susannah  Hepworth  and 
Anne  Thompson,  respectively ;  and,  as  to  the  remaining  8002., 
in  trust,  during  the  life  of  John  Doughty  Hepworth,  his  wife's 
son,  or  during  such  part  thereof  as  the  trustees  should  think 
proper,  and  at  their  will  and  pleasure  but  not  otherwise,  or  at 
such  other  time  or  times,  and  in  such  sum  or  sums,  portion  and 
portions  as  they  should  judge  proper  and  expedient,  to  allow 
and  pay  the  interest  of  the  800Z.  into  the  proper  hands  ol  the  said 
J.  Doughty  Hepworth,  or  otherwise  if  they  should  think  fit,  in 
procuring  for  him  diet,  lodging,  wearing  apparel  and  other 
necessaries;  but  so  that  he  should  not  have  any  right,  title, 
claim  or  demand  in  or  to  such  interest,  other  than  the  trustees 
should,  in  their  or  his  absolute  and  uncontrolled  power,  dis- 

[  '326  ]  cretion  and  inclination,  think  proper  or  expedient,  *and  so  as 
no  creditor  of  his  should  or  might  have  any  lien  or  claim  thereon 
in  any  case,  or  the  same  be,  in  any  way,  subject  or  liable  to  his 
debts,  disposition  or  engagements ;  and,  in  case  he  should  many 
and  leave  a  widow  him  surviving,  then,  after  his  decease,  to  pay 
the  interest  to  his  widow  during  her  life,  for  her  separate  use, 
in  such  manner  as  the  trustees  should  judge  proper :  and  Crosby 
thereby  declared  and  appointed  that  a  proportionate  part  of  the 
interest  should  be  paid  up  to  the  day  of  the  decease  of  J.  D. 
Hepworth  and  his  widow ;  and  that,  from  and  after  the  decease 
of  him  or  his  widow,  the  800Z.  and  all  savings  or  accumulations 
of  interest,  if  any,  should  be  in  trust  for  his  children  in  equal 
shares,  with  benefit  of  survivorship  on  any  of  them  dying  under 
21 ;  but,  if  he  should  have  no  child  who  should  attain  21,  then 
one  moiety  of  the  800£.,  and  all  savings  and  accumulations  of 
interest,  if  any,  should  be  upon  such  trusts,  &c.  as  Anne 
Thompson  should  appoint,  and,  in  default  of  appointment,  in 
trust  for  her  absolutely ;  and  that  the  other  moiety  should  be 
in  trust  for  Susannah  Hepworth  absolutely:  and  the  trustees 
were  empowered  to  apply  the  interest  and  capital  of  the  shares 
of  J.  D.  Hepworth's  children,  for  their  maintenance  and 
advancement  respectively. 
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Crosby  died  in  October,  1822.    In  April,  1882,  J.  D.  Hepworth      snowdos 
became  bankrupt.     The  trustees  had  paid  or  applied  the  interest        dale. 
of  the  800/.  to  him  or  to  his  use,  down   to  the  time  of  his 
bankruptcy. 

The  bill  which  was  filed,  by  the  assignees,  against  the 
bankrupt  and  his  infant  children,  and  against  the  trustees  and 
Anne  Thompson  and  Susannah  Hepworth,  prayed  that  the 
plaintiffs  might  be  declared  to  be  entitled  *to  the  bankrupt's  [  *»2f>  ] 
life-interest  in  the  800/.,  for  the  benefit  of  his  creditors,  and 
that  the  trustees  might  be  decreed  to  pay  to  the  plaintiffs,  the 
interest  of  the  800/.  become  due  since  the  bankruptcy  and  to 
accrue  due  during  the  bankrupt's  life. 

The  defendants  put  in  a  general  demurrer. 

Mr.  O.  Anderdon,  in  support  of  the  demurrer,  said  that,  by 
the  deed,  the  trustees  had  a  discretion  to  determine  the  payment 
of  the  interest  of  the  800/.,  at  any  time  during  J.  D.  Hepworth's 
lifetime,  and  to  accumulate  the  interest ;  and  that  the  words : 
"all  savings  and  accumulations  of  interest,  if  any,  shall  be 
in  trust  for  all  and  every  the  child  or  children  of  the  said  J.  D. 
Hepworth,"  amounted  to  a  gift  over  to  the  children. 

Mr.  Bethell,  in  support  of  the  bill,  said  that  the  trustees, 
as  the  bill  alleged,  continued  to  pay  the  interest  to  J.  I). 
Hepworth  down  to  the  time  of  his  bankruptcy,  and  that  then 
their  discretion  ceased :  Piercy  v.  Roberts  (l) :  that  the  deed 
did  not  authorize  the  trustees  to  withhold  the  payment  of  the 
interest  during  any  part  of  his  life,  and  accumulate  it;  but 
directed  them  either  to  pay  the  interest  to  him,  or  to  lay  it  out 
in  procuring  necessaries  for  him:  that  the  words:  "savings 
and  accumulations,"  meant  such  savings  and  accumulations 
as  might  be  made  after  the  death  of  Hepworth  and  his  widow, 
and  until  his  children  attained  21. 

The  Vice-Chancellor  :  [  527  j 

It  is  plain  that  the  grantor  did  intend  to  exclude  the  assignees : 
and  that  object  might  have  been  effected  if  there  had  been  a 

clear  gift  over. 

(1)  36  R.  R.  239  (1  My.  &  K  4). 
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8KOWDON 

r. 

Dale. 


But  the  question  is  whether  there  is  any  thing  in  the  deed 
that  amounts  to  a  direction  that  the  trustees  shall  withhold  the 
payment  of  the  interest  and  accumulate  it,  during  the  lifetime 
of  J.  D.  Hepworth,  if  they  shall  think  fit.  Although  the  words : 
"savings  and  accumulations/'  as  they  first  occur,  might  bear 
that  construction;  yet,  taking  the  whole  of  the  instrument 
together,  I  think  that  the  better  construction  is  that  those  words 
do  not  enable  the  trustees  to  withhold  and  accumulate  any 
portion  of  the  interest  during  the  life  of  J.  D.  Hepworth. 

Declare  that  the  plaintiffs  are  entitled  to  the  bank- 
rupt's life-interest  in  the  800Z. 


1835.  POWYS   v.    MANSFIELD. 

Nor.  20.  21, 

23,  24.  (6  Simons,  528—565.) 

1836  [Kevbrsed  on  appeal  by  Lord  Cottenham,  L.C.,  as  reported  in 

Feb.  23.       3  My.  &  Cr.  859,  to  be  contained  in  a  later  volume  of  the  Eevised 
Reports.] 


1834. 
March  14. 

Shad  well, 
V.-C. 

[568  ] 


HOY   v.   MASTER  (1). 

(6  Simons,  568—570 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  134.) 

A  testator  bequeathed  the  whole  of  his  property  to  his  wife,  for  her  life, 
and  directed  that,  upon  her  death,  one- third  should  devolve  on  his 
daughter,  and  that  the  other  two-thirds  should  be  at  the  sole  and  entire 
disposal  of  his  wife,  trusting  that,  should  she  not  many  again  and  have 
other  children,  her  affection  for  their  daughter  would  induce  her  to  make 
the  daughter  her  principal  heir.  The  widow  died  unmarried :  Held  that 
she  took  an  absolute  interest  in  the  two- thirds,  under  the  will. 

Shearman  Bird,  by  his  will  dated  the  3rd  November,  1828, 

devised  as  follows :  "  I  do  hereby  will  and  bequeath  the  whole 

of  my  property,  landed  or  personal,  goods,  chattels,  effects,  &c. 

of  all  and  whatsoever  description  or  sort,  to  my  beloved  wife 

Louisa  Bird,  for  the  period  of  her  natural  life,  and  then,  upon 

her  demise,  one-third  of  the  said  property  shall  devolve  on  my 

beloved  daughter  Marian  Bird,  and  that  the  other  two-thirds 

shall  be  at  the  sole  and  entire  disposal  of  my  said  wife  Louisa 

Bird,  trusting  that,  should  she  not  marry  again  and  have  other 

(1)  Eaton  v.  WatU  (1867)  L.  R.  4  Eq.  151,  16  L.  T.  311. 
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children,  her  affection  for  our  joint  offspring,  the  said  Marian  Hoy 
Bird,  will  induce  her  to  make  our  said  daughter  her  principal  master. 
heir."  On  the  11th  of  November,  1823,  the  testator  made  a 
codicil  in  the  following  words:  "I  will  and  bequeath  that,  in 
the  event  of  my  wife  L.  Bird  dying  before  I  do,  then  the  whole 
of  my  property,  goods,  chattels  and  effects  do  and  shall  devolve 
to  and  be  at  the  entire  disposal  of  my  daughter  M.  Bird :  and 
I  do  hereby  further  will  and  bequeath  that  if  my  said  daughter 
il.  Bird  do  or  should  die  before  I  should  die,  then  that  my 
property,  goods,  chattels  and  effects  of  whatsoever  nature,  do 
devolve,  and  I  do  hereby  bequeath  them  all  to  my  said  wife 
L.  Bird,  for  her  sole  and  entire  disposal,  to  will  or  devise  or  to 
do  with  whatever  she  may  desire." 

The  testator  died  in  1826,  leaving  his  widow,  and  his  daughter        [  569  ] 
his  sole  next  of  kin  him  surviving. 

The  testator's  estate  consisted  of  stock  in  the  funds  and  other 
personal  property. 

In  1831,  the  daughter  married  J.  B.  Hoy.  In  1832  the  widow 
died,  without  having  married  again,  but  having  made  a  will 
by  which,  after  giving  several  legacies,  she  gave  the  residue 
of  her  personal  estate  to  trustees,  upon  certain  trusts  under 
which  her  daughter  took  no  benefit. 

The  bill  was  filed  by  Mr.  and  Mrs.  Hoy,  against  the  executors 
of  the  testator  and  of  his  widow,  charging  that  the  bequest  in 
the  testator's  will  in  favour  of  his  widow,  did  not  vest  in  her  an 
absolute  interest  in  two-thirds  of  the  testator's  property,  but  gave 
her  a  life  interest  therein,  with  a  power  of  appointment  after  her 
decease :  that  the  widow's  will  was  not  an  exercise  of  the  power, 
and,  therefore,  upon  her  death,  the  two-thirds  vested  in  Mrs.  Hoy 
as  sole  next  of  kin  of  the  testator :  that  the  power  of  appointment 
given  to  the  widow,  was  intended,  merely,  to  enable  her  to  pro- 
vide for  any  child  or  children  that  she  might  have  in  case  of  her 
marrying  again,  and  a  trust  was  reposed  in  her  that,  in  the  event 
which  had  happened,  the  whole  of  the  property  comprised  in  the 
bequest  to  her,  should  vest,  absolutely,  in  Mrs.  Hoy. 

The  bill  prayed  that  it  might  be  declared  that  Mrs.  Hoy,  or 
her  husband,  in  her  right,  became  entitled,  upon  the  widow's 
death,  to  the  whole  of  the  testator's  property. 

r.r. — vol.  xxxviii.  12 
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hoy  Sir  C.  Wetlierett  and  Mr.  Gordon,  for  the  plaintiffs,  cited 

Mastbb.      Reith  v.  Seymour  (l)  [and  other  cases  (2)] . 

[  570  ] 

Sir  E.   Sugden  and  Mr.    W.   Lowndes  appeared   for   the 
defendants;  but, 

The  Vice-Chancellor,  without  hearing  them,  declared  that 
the  two-thirds  passed  by  the  widow's  will. 


1834. 
April  IK,  19. 

Shadwell. 
V.-C. 

[  ™i  ] 


[  *577  ] 


GEOVES  v.   PEKKINS. 

(6  Simons,  576—584.) 

A  wife,  who  had  been  deserted  by  her  husband,  became  entitled  to  a 
share  of  an  intestate's  property,  amounting  to  3,609/.  The  husband, 
whilst  he  was  ignorant  of  the  amount  of  the  share,  assigned  it  in  trust 
for  his  wife  and  children,  subject  to  the  payment  of  10*.  a  week,  to  him- 
self for  his  life.  Although  the  deed  recited  that  the  intestate's  estate 
was  very  considerable,  yet,  as  the  administrators,  who  were  the  wife's 
brothers  and  parties  to  the  transaction,  did  not  disclose  to  the  husband 
the  amount  of  the  share,  the  deed  was  set  aside. 

In  1787  the  plaintiff  William  Groves  married  Sarah  Perkins. 
There  was  issue  of  the  marriage  two  daughters,  namely,  Mary, 
who  afterwards  married  Thomas  Salter,  and  Eliza,  who  after- 
ward married  John  Clarke.  In  1792,  the  plaintiff  deserted  his 
wife  and  children,  and  cohabited  with  another  woman ;  and  he 
had  ever  since  lived  separate  from  them,  without  contributing, 
in  any  manner,  to  their  support.  The  plaintiff  was  a  man 
of  low  and  irregular  habits,  and  had  been,  for  some  years, 
principally  supported  by  his  brother  and  his  family,  for  whom 
he  worked,  and  who,  as  one  of  the  witnesses  deposed,  treated 
him  more  like  a  servant  than  as  one  of  the  family. 

In  August,  1824,  Elizabeth  Porteus,  a  sister  of  Mrs.  Groves, 
died  intestate,  leaving  James  Perkins,  Samuel  Perkins,  Margaret 
Perkins  and  Mrs.  Groves,  *her  brothers  and  sisters,  her  next 
of  kin.  James  and  Samuel  Perkins  took  out  administration 
to  the  intestate.     Mrs.  Groves's  share  of  the  intestate's  property 


(1)  28  R.  R.  77  (4  Russ.  263). 

(2)  See  Meredith  v.  Heneage,  in  the 


House  of  Lords,  27  R.  R.  243  (1  Sim. 
542),  not  cited  here. — 0.  A.  S. 
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amounted  to  3,6092.  In  January,  1827,  Samuel  Groves,  the  Groves 
plaintiff's  brother,  wrote  a  letter  to  Mrs.  Salter,  which,  after  Perkins. 
stating  the  plaintift  to  be  in  very  indigent  circumstances,  con- 
cluded as  follows:  "Your  father  has  been  informed  (how 
correctly  I  cannot  say)  that  he  can  claim  your  mother's  share 
of  the  late  Mrs.  Porteus's  property.  His  relations,  generally, 
would  decline  assisting  him  in  such  a  claim,  conscious  that  he 
is  not  a  fit  person  to  possess  a  large  sum  of  money,  and  that 
it  would  be  more  reasonable  that  he  should  receive  a  regular 
and  voluntary  allowance  from  his  children.  But,  if  something 
should  not  be  contributed  voluntarily,  he  may  be  driven  to  some 
course  (supposing  the  statement  correct)  which  may  be  annoying : 
and  I  now  make  the  following  suggestion:  that  you,  or  some 
of  your  family,  shall  agree  to  give  your  father  a  weekly  sum, 
during  his  life ;  and  myself,  sons  and  relations,  by  whom  he 
has  been,  as  yet,  in  some  degree  assisted,  will  use  whatever 
influence  we  possess  to  cause  him  to  do  what  may  be  proper 
to  release  your  family  from  any  future  claims  on  his  part." 
Shortly  after  the  date  of  this  letter,  it  was  arranged  (as  the 
answers  alleged)  between  Samuel  Groves,  on  behalf  of  the 
plaintiff,  and  James  and  Samuel  Perkins,  on  behalf  of  Mrs. 
Groves,  that  10*.  a  week  should  be  paid  to  the  plaintiff,  during 
his  life,  out  of  Mrs.  Groves's  share  of  Mrs.  Porteus's  estate,  and 
that  the  residue,  and  all  other  property  to  which  Mrs.  Groves 
might,  at  any  time,  become  entitled,  should  be  assigned,  for  the 
benefit  of  herself  and  her  daughters,  in  the  manner  after 
mentioned  ;  and  that  James  and  Samuel  Perkins  should  procure 
a  proper  deed  to  be  prepared  *for  carrying  the  arrangement  into  [  *578  3 
effect.  James  Perkins  gave  instructions  for  the  deed  to  his 
solicitor;  and  a  draft  was  prepared  and  sent  to  him  for  the 
purpose  of  being  explained  to  the  parties  interested :  and,  on  the 
27th  of  October,  1827,  the  plaintiff,  accompanied  by  one  Jones, 
a  grocer,  attended  at  the  solicitor's  office,  and  the  deed  was  then 
read  over  and  explained  to  them,  and  the  plaintiff  executed  it. 
The  plaintiff,  however,  had  no  professional  adviser,  nor  was  he 
informed  of  the  amount  of  his  wife's  share  of  the  intestate's 
property. 
The  deed  was  dated  the  27th  of  October,  1827;  and,  after 
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Groves  reciting  the  marriage  of  the  plaintiff  and  his  wife,  and  that  there 
Perkins,  was  issue  of  the  marriage  two  daughters ;  and  that,  in  October, 
1792,  the  plaintiff  left  his  family,  and  had  since  continued  to 
live  separate  from  them,  and  that  his  wife  had,  since  her  separa- 
tion from  her  husband,  maintained  herself  and  her  children 
without  receiving  any  assistance  from  her  husband ;  that  Mrs. 
Forteus  died  in  August,  1824,  intestate,  being,  at  her  death, 
possessed  of  very  considerable  personal  estate,  leaving  Mrs. 
Groves,  James  Perkins,  Samuel  Perkins  and  Margaret  Perkins 
her  next  of  kin,  and,  as  such,  entitled  to  her  personal  estate ; 
that,  on  the  25th  of  October,  1824,  letters  of  administration  to 
the  intestate  were  granted  to  James  and  Samuel  Perkins  by 
the  Prerogative  Court  of  Canterbury  and  the  Consistory  Court 
of  Chester ;  that  the  plaintiff  had  proposed,  and  his  wife  had 
agreed  that  his  wife's  distributive  share  of  the  intestate's  personal 
estate  and  effects,  and  all  other  the  personal  estate,  monies  and 
effects  of  or  to  which  the  plaintiff  and  his  wife,  in  her  right, 
were  possessed  or  entitled,  should  be  assigned  to  Price  Williams 
[  *579  ]  and  *Margaret  Perkins,  upon  the  trusts  after  declared,  and  that 
all  the  personal  estate  and  effects  which  should  thereafter  belong 
or  come  to  Mrs.  Groves,  or  to  the  plaintiff  in  her  right,  should 
be  settled  upon  the  same  trusts :  it  was  witnessed  that  the 
plaintiff  and  his  wife  did  assign,  to  the  trustees,  the  before- 
mentioned  share  of  the  intestate's  estate,  and  all  other  the 
personal  estate,  monies  and  effects  of  or  to  which  the  plaintiff 
and  his  wife  in  her  right,  or  the  plaintiff  in  the  same  right,  were 
or  was  possessed  or  entitled,  in  trust  to  lay  out  the  same  upon 
the  securities  therein-mentioned,  and,  out  of  the  interest  and 
dividends,  to  pay  to  the  plaintiff,  for  his  life,  the  weekly  sum 
of  10s.,  and,  subject  thereto,  to  stand  possessed  of  the  trust, 
premises  in  trust  for  such  persons  as  Mrs.  Groves  should,  by 
deed  or  will,  appoint,  and,  in  default  of  such  appointment,  in 
trust  for  the  separate  use  of  Mrs.  Groves,  for  her  life,  and,  after 
her  decease,  in  trust  for  Mrs.  Salter  and  Mrs.  Clarke  their 
executors,  &c,  equally,  as  tenants  in  common. 

The  bill  was  filed  in  February,  1832,  against  James  and 
Samuel  Perkins,  the  trustees  of  the  deed,  and  Mrs.  Groves  and 
her  children,  alleging  that  the  deed  had  not  been  perused  by 
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any  solicitor  on  the  plaintiff's  behalf,  that  it  had  been  executed       Grovk 
by  him  for  a  grossly  inadequate  consideration,  and  when  he  was      pbbkins. 
in  distressed  circumstances  and  ignorant  of  the  amount  of  his 
wife's  share  of  the  intestate's  property,  which  he  had  only  lately 
discovered,  and  that  his  execution  was  procured  by  the  fraud 
and  imposition  of  the  defendants  ;  and  praying  a  declaration  to 
that  effect  and  that  the  deed  was  executed  by  him  whilst  he  was 
ignorant  of  *the  amount  of  his  interest  in  the  intestate's  estate       [  *580  ] 
and  for  an  inadequate  consideration ;  and  that  the  deed  might 
be  delivered  up  and  cancelled,  and  that  his  wife's  share  might 
be  paid  to  him,  he  being  willing  to  settle  upon  her  such  portion 
of  it  as  to  the  Court  should  seem  just. 

The  Solicitor-General  (l)  and  Mr.  Spencc,  for  the  plaintiff : 

*  *  The  plaintiff,  when  he  executed  the  deed,  was  in  dis- 
tressed circumstances  and  utterly  ignorant  of  his  rights.  *  * 
Nor  was  he  then  informed  of  his  rights  or  of  the  amount  of  his 
wife's  share.     In  Gordon  v.  Gordon  (2)  Lord  Eldon   [speaking 

with  reference  to  a  disputed  family  arrangement]  says  "  there       [ 681  ] 
must  not  only  be  good  faith  and  honest  intention,  but  full  dis- 
closure ;   and,  without  full  disclosure,  honest  intention  is  not 
sufficient." 

Sir  E.  Sugden  and  Mr.  Sliarpe,  for  the  defendants : 

*  *     The  rule  of  this  Court  is  that,  if  a  man  abandons  *his       [  *682  ] 
wife,  he  is  not  entitled  to  any  interest  in  her  property :  Watkyns 

v.  Watkyns  (3) ;  Wright  v.  Motley  (4) ;  Elliott  v.  Cordell  (5).  *  * 
The  transaction  was  never  pretended  to  be  a  purchase :  the  10*. 
a  week  were  reserved  out  of  the  fund  ;  and,  if  the  plaintiff  had 
released  every  shilling  of  the  property,  it  would  have  been  a 
transaction  which  this  Court  must  have  upheld. 

The  Vicb-Chancellor  : 

The  plaintiff  married  the  defendant  Sarah  Groves  in  1787. 
In  1792  he  deserted  her  and  her  children,  and  never  afterwards 
contributed  to  their  support.     Mrs.  Groves,  as  appears  by  the 

(1)  Sir  C.  Pepye.  (3)  2  Atk.  96. 

(2)  19  R.   R.  230,  244  (3  Swanst  (4)  8  R.  R.  69  (11  Yes.  12). 
400,  see  477).  (5)  21  R.  R.  287  (5  Madd.  149). 
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Groves  evidence,  has  lived  with  and  been  supported  by  her  brothers 
Perkins,  ever  since*  her  separation  from  her  husband,  and  her  conduct 
[  *J>83  ]  has  been  *irreproachable.  In  1824  Mrs.  Porteus  died  intestate, 
leaving  Mrs.  Groves  and  James,  Samuel  and  .Margaret  Perkins, 
her  brothers  and  sisters,  her  next  of  kin ;  and  the  two  brothers 
administered  to  their  deceased  sister.  In  October,  1827,  a  deed 
was  executed  which  the  bill  seeks  to  set  aside.  That  deed  recites 
&c.  (His  Honour  here  stated  the  recitals  of  the  deed,  and  the 
allegations  in  the  bill.)  This  is  the  case  of  fraud  made  by  the 
bill ;  but  there  is  no  evidence  whatever  in  support  of  it.  The 
consideration,*  however,  for  which  the  plaintiff  executed  the  deed, 
is  very  small ;  and  the  question  is  whether,  adverting  to  the 
nature  of  the  transaction,  there  was  that  disclosure  made  to  the 
plaintiff  which  he  was  entitled  to  have.  The  administrators  do 
not  allege,  in  their  answer,  that  they  stated  to  the  plaintiff  what 
was  the  amount  of  the  intestate's  property  or  of  his  wife's  share 
of  it ;  nor  is  there  any  evidence  to  that  effect.  The  deed,  it  is 
true,  recites  that  Mrs.  Porteus  was,  at  her  death,  possessed  of 
very  considerable  personal  estate ;  but  I  do  not  think  that  that 
was  a  sufficient  disclosure.  And,  though  there  was  not  that  fraud 
in  the  transaction  which  the  plaintiff  has  charged,  yet,  as  the 
administrators  withheld  from  him  the  knowledge  of  the  amount 
of  his  wife's  share,  there  was  that  non-disclosure  of  a  material 
fact  which  compels  me  to  say  that  the  deed  cannot  stand.  As, 
however,  the  plaintiff  has  charged  the  defendants  with  a  fraud 
which  they  never  practised,  I  shall  set  aside  the  deed  without 
costs.  Mrs.  Groves  and  her  daughters  must  have  their  costs  out 
of  the  fund ;  and  it  must  be  referred  to  the  Master  to  approve 
of  a  proper  settlement. 

[  684  ]  The  decree,  as  drawn  up,  referred  it  to  the  Master  to  approve 

of  a  proper  settlement  on  Mrs.  Groves,  (without  mentioning  her 
children),  and  any  of  the  parties  were  to  be  at  liberty  to  lay 
proposals  before  the  Master  for  such  settlement.  Mrs.  Groves 
died  before  the  Master's  report  was  made.  The  plaintiff  took 
out  administration  to  her,  and  afterwards  filed  a  supplemental 
bill  against  his  children,  claiming  the  whole  of  his  late  wife's 
share  of  the  intestate's  property. 
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The  supplemental  suit  was  heard  before  the  M.  B.  on  the  18th       Groves 
of  April,  1886,  when  his  Lordship  declared  that  the  children  were      Perkins. 
entitled  to  the  benefit  of  the  decree,  and  referred  it  to  the  Master 
to  approve  of  a  settlement. 

Mr.  Spencc  and  Mr.  Dixon  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Sharpe  for  the  defendants. 


DAVIES  r.  GOODHEW  (1). 

(6  Simons,  585—590.) 

By  a  marriage  settlement,  the  husband  covenanted  to  pay  to  the 
trustees,  1,200/.  in  trust,  with  the  consent  of  the  husband  and  wife  and 
not  without,  to  lay  it  out  in  the  purchase  of  lands  in  fee,  or  for  long 
terms  of  years,  or  of  copyhold  or  customary  tenure,  and  to  settle  the 
same  on  the  husband  for  life,  without  impeachment  of  waste :  remainder 
to  the  wife,  for  life,  in  bar  of  dower,  remainder  to  the  use  of  the  children 
of  the  marriage  as  the  husband  and  wife  or  the  survivor  of  them  should 
appoint,  and,  in  default  of  appointment,  to  the  use  of  all  the  children 
of  the  marriage  in  tail.  The  1,200/.  was  invested  in  the  funds,  and  so 
remained,  with  the  acquiescence  of  the  husband  and  wife.  There  was 
one  child  of  the  marriage.  The  wife  survived  her  husband  and  after- 
wards died :  Held  that  the  fund  ought  to  be  considered  as  personal 
estate. 

By  the  settlement  made  on  the  marriage  of  the  Rev.  Edward 
Davies  with  Katherine  Farr,  the  grandfather  and  grandmother 
of  the  plaintiff,  dated  the  2nd  of  December,  1788,  Edward  Davies 
covenanted  that,  immediately  on  the  solemnization  of  the  marriage, 
he  would  pay  to  trustees,  1,2002.  upon  trust,  so  soon  as  con- 
veniently might  be,  with  the  joint  approbation  and  consent  of 
himself  and  Katherine  Farr,  and  not  without,  to  lay  out  the 
same  in  the  purchase  of  lands,  tenements  or  hereditaments  in 
fee  simple,  or  for  some  long  term  or  terms  of  years  absolute  or 
determinable  on  lives,  or  of  copyhold  or  customary  lands  of 
inheritance  in  possession  in  Great  Britain,  and  to  settle  the  same 
in  such  manner  as  to  enure  to  the  use  of  or  in  trust  for  himself 
and  his  assigns,  during  his  life,  without  impeachment  of  waste, 
and,  after  his  death,  to  the  use  of  or  in  trust  for  Katherine  Farr 


1834. 
April  19,  23. 

Shadwell, 
V.-C. 

[  585  ] 


(1)  Many  subsequent  cases  on  this 
point  are  cited  in  A.-O.  v.  MvW,  '94, 


2  Q.  B.  150,  63  L.  J.  Q.  B.  319,  70 
L.  T.  660.— O.  A.  S. 
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Davibs      and  her  assigns,  during  her  life,  for  her  jointure  and  in  bar  of 

(Joodhew.    dower,  and,  from  and  after  their  several  deceases,  then  to  the 

use  of  or  in  trust  for  such  one  or  more  of  the  children  or  issue  of 

the  marriage,  for  such  estate  and  in  such  manner  as  Edward 

Davies  and  Eatherine  Farr,  during  their  joint  lives,  and,  after 

L  *58r>  ]  the  decease  of  either  of  them,  as  the  survivor  *  should,  in  manner 
therein  mentioned,  appoint,  and,  in  default  of  such  appointment, 
to  the  use  of  or  in  trust  for  all  and  every  the  child  and  children 
of  the  said  Edward  Davies  and  Katherine  Farr  to  be  begotten, 
share  and  share  alike,  as  tenants  in  common,  and  of  the  several 
and  respective  heirs  of  the  body  and  bodies  of  all  and  every  such 
children,  and,  in  default  of  such  issue,  as  to  one  moiety,  to  the 
use  of  Edward  Davies,  his  heirs,  executors  or  administrators, 
and,  as  to  the  other  moiety,  to  the  use  of  Katherine  Farr,  her 
heirs,  executors  or  administrators.  And  it  was  provided  that, 
until  the  1,2001.  should  be  laid  out  in  the  purchase  of  such  lands, 
tenements  and  hereditaments  as  aforesaid,  it  should  be  lawful 
for  the  trustees  to  lay  out  the  same,  or  such  part  thereof  as 
should  be  undisposed  of,  in  their  names,  in  some  one  or  more  of 
the  public  stocks  or  funds,  or  to  lend  or  place  out  the  same  at 
interest,  on  such  security,  either  real  or  personal,  as  they,  with 
the  consent  of  Edward  Davies  and  Katherine  Farr,  should  approve 
of,  with  power  to  vary  such  investment :  and  it  was  declared  that 
the  yearly  dividends,  interest  produce  of  the  securities  should  be 
paid  to  and  received  by  such  persons  as  and  to  whom  the  rents 
and  profits  of  the  premises  so  to  be  purchased  as  aforesaid,  should 
belong  by  virtue  of  the  limitations  aforesaid. 

The  1,2002.  was  paid  to  the  trustees,  and  was  invested  by  them 
in  the  purchase  of  1,250Z.  Four  per  cents.  Edward  Davies,  the 
plaintiff's  father,  was  the  only  issue  of  the  marriage.  Edward 
Davies,  the  grandfather,  died  in  1812,  leaving  his  wife  Katherine 
Davies  and  the  plaintiff's  father  him  surviving,  but  without  having 
concurred  with  his  wife  in  making  any  appointment  of  the  trust- 
fund. 
[  587  ]  One  of  the  trustees  having  died,  the  fund  was  transferred  into 

the  names  of  the  surviving  trustee,  and  of  Katherine  Davies 
and  the  plaintiff's  father.  The  plaintiff's  father  died,  in  1831, 
intestate,  leaving  the  plaintiff  and  his  sister,  both  of  whom  were 
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infants,  his  only  next  of  kin.    Katharine  Davies  died  in  August,       Davies 
1882,  without  having  made  any  appointment  of  the  fund.     The     goodhew. 
surviving  trustee  having  died  in  the  lifetime  of  Katherine  Davies, 
the  fund  was,  after  her  death,  transferred  into  the  names  of  her 
executors. 

The  bill  was  filed  against  the  widow  and  administratrix  of  the 
plaintiff's  father,  the  executors  of  Katherine  Davies  and  the 
plaintiff's  sister,  submitting  that  the  fund  ought,  under  the 
trusts  of  the  settlement,  to  be  considered  as  real  estate,  and  that 
the  plaintiff  was  entitled  thereto  as  the  heir  of  the  body  of  his 
father ;  and  praying  that  the  plaintiff  might  be  declared  entitled 
thereto,  or  to  the  lands  to  be  purchased  with  the  produce  thereof, 
as  tenant  in  tail,  in  case  the  Court  should  think  proper  to  direct 
such  purchase  to  be  made :  or,  if  the  Court  should  be  of  opinion 
that  the  fund  ought  not  to  be  considered  as  real  estate  under 
the  trusts  of  the  settlement,  then  that  the  rights  of  the  parties 
interested  therein  might  be  declared,  and  that  the  executors  of 
Katherine  Davies  might  be  decreed  to  transfer  the  same  accord- 
ingly, and  that  the  plaintiff's  share  might  be  secured  for  his 
benefit. 

The  Solicitor-General  (l)  and  Mr.  Wood  for  the  plaintiff,  said 
that  it  appeared,  from  the  trusts  and  provisions  of  the  settlement, 
that  the  leading  object  of  the  *parties  was  that  the  1,2(XM.  should  [  •»88  ] 
be  laid  out  in  the  purchase  of  real  estate ;  and  that,  as  the  dis- 
cretion given  by  the  settlement  had  not  been  exercised  by  the 
parties  to  whom  it  was  given,  the  Court  ought  to  exercise  it : 
Johnson  v.  Arnold  (2) ;  Cowley  v.  Hartstonge  (3). 

Sir  E.  Sugden,  Mr.  Knight,  Mr.  Burge  and  Mr.  Heherden 
for  the  defendants : 

The  cases  cited  do  not  apply.  It  was  quite  clear,  in  those 
cases,  that  the  testator's  intention  was  that  the  funds  should  be 
laid  out  in  the  purchase  of  lands  of  inheritance.  Here  the  fund 
was,  originally,  money ;  and  there  is  nothing  to  be  found  in  the 
settlement  that  stamps  it  with  a  new  character.     It  was  to  be 

(1)  Sir  C.  Pepys.  (3)  14  R.  B.  86  (1  Dow,  361). 

(2)  2  Ves.  Sen.  169. 
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Da  vies  laid  out  with  the  joint  consent  and  approbation  of  Edward  Davies 
Goodhew.  and  Katherine  Farr,  and  not  otherwise,  in  the  purchase,  not  of 
lands  of  inheritance  solely,  but  for  long  terms  of  years,  or  of 
copyhold  or  customary  tenure ;  so  that  the  Court  cannot  say 
whether  it  ought  to  be  considered  as  freehold,  copyhold  or  lease- 
hold estate.  The  fund  was  and  is,  and  might  have  never  ceased 
to  be  personal  estate.  In  Walker  v.  Denne  (l)  the*  very  point  was 
decided ;  for  there  the  Lord  Chancellor  says :  "  But  I  believe, 
in  every  case  of  that  kind,  all  of  which  are  very  accurately  and 
fully  collected  in  Mr.  Hargrave's  argument  in  Pulteney  v.  Lord 
Darlington  (2),  it  is  a  necessary  circumstance  that,  where  it  is  by 
will,  the  will,  and,  where  by  contract,  the  deed  must  decisively 
and  definitively  fix  upon  money  the  quality  of  land."     *     *    * 

f  589  ]        The  Vice-Chancellor  : 

Although  this  cause  has  been  heard  as  a  short  cause,  I  shall 
not  decide  it  without  further  consideration. 

April  23.      The  Vice-Chancellor,  after  stating  the  trusts  and   provisions 
of  the  settlement,  said : 

The  husband  and  wife  never  having  consented  to  the  fund 
being  laid  out  in  the  purchase  of  lands,  the  question  is  whether 
it  is  to  be  considered  as  personal  estate,  or  as  being  impressed 
with  the  character  of  real  estate. 

When   the   cause  was  heard,  several  cases  were  cited,  and 

others  exist ;  but  it  would  be  useless  to  state  them  at  length,  as 

they  all  admit  that  whatever  a  fund  naturally  is,  it  must  so 

remain,  unless  the  persons  who  have  dominion  over  it  impress 

upon   it   a   different  character.     In  Johnson   v.   Arnold,   Lord 

Hardwicke  thought  that  it  was  the  intention  of  the  testator  that 

the  quality  of  real  estate  should  be  impressed  on  the  money,  and, 

therefore,  he  decided  that  it  must  be  taken  as  real  estate.     In 

Cowley  v.  Hartstonge,  the   House  of  Lords   decided   that    the 

money  was  to  be  considered  as  real  estate,  because  it  was  evident 

that  the  testator  intended  that,  at  some  time  or  other,  it  should 

be  invested  in  land ;  and  that  the  discretion  given  to  the  trustees 

(1)  2  R.  R.  185, 191, 192  (2  Ves.  Jr.  (2)  1  Br.  C.  C.  223. 

170,  see  184). 
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to  lay  it  out  at  interest,  was  intended  merely  to  enable  them  to 
lay  it  out,  until  it  could  be  conveniently  invested  *in  land.  And, 
in  every  other  case  in  which  the  question  has  been  whether  the 
property  which  was  the  subject  of  the  suit,  ought  to  be  considered 
as  real  or  as  personal  estate,  the  Court  has  ascertained  the  inten- 
tion of  the  parties  on  that  point,  and  has  decided  accordingly. 

This  case  is  free  from  all  doubt;  because  the  parties  to  the 
settlement  have  declared  that  the  1,2002.  should  be  laid  out, 
with  the  joint  approbation  and  consent  of  the  husband  and  wife, 
and  not  without,  in  the  purchase  of  lands  in  fee  simple,  or  for 
some  long  term  or  terms  of  years  absolute  or  determinable  on 
lives,  or  of  copyhold  or  customary  lands  of  inheritance.  There- 
fore, if  the  fund  had  ceased  to  be  money,  the  Court  could  not 
know  whether  it  ought  to  be  taken  as  land  of  inheritance  or  as 
leasehold,  or,  if  taken  as  land  of  inheritance,  whether  it  ought  to 
go  in  one  mode  of  descent  or  another. 

I  am  of  opinion  that,  in  this  case,  there  was  no  conversion, 
and  therefore  the  land  remains  what  it  was. 


Da  vies 
r. 

GOODHEW. 

[*590] 


BEEKELEY   v.   SWINBUKNE. 

(6  Simons,  613—617 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  165.) 

A  testator  gave  his  residuary  estate  to  trustees,  in  trust  for  his  sister's 
younger  children  equally,  and  to  vest  in  them  at  the  usual  periods ;  and 
he  directed  his  trustees,  during  the  minorities  of  the  children,  to  pay  the 
interest  of  their  shares  to  his  sisters  or  to  the  guardians  of  the  children, 
to  be  applied  for  their  maintenance  and  education  :  Held  that  the  sisters 
were  entitled  to  receive  the  interest  of  their  children's  shares  during  the 
minorities  of  their  children. 

Paul  Francis  Benfield,  Esq.,  by  his  will,  dated  the  21st  of 
April,  1827,  gave  his  residuary  real  and  personal  estate  to 
trustees,  in  trust  to  sell  and  convert  the  same  into  money,  and 
to  invest  the  proceeds  in  the  usual  securities  in  their  own  names: 
and  he  directed  his  trustees  to  stand  possessed  of  the  trust-funds, 
in  trust  for  his  mother,  for  her  life,  and,  after  her  decease,  in 
trust  for  all  the  children  (if  there  should  be  more  than  one)  of 
his  sisters  Henrietta  Sophia,  the  wife  of  Robert  Berkeley,  Esq., 
and  Caroline  Martha,   the  wife  of    Grantley  Berkeley,   Esq. 


1834. 
May  2. 

SHADWKLL, 

V.-C. 

[613  J 
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Berkeley  (exclusive  of  an  eldest  or  only  son),  or,  if  there  should  be  no 
Swinburne,  son  of  either  of  his  sisters,  exclusive  of  an  only  daughter  of 
either  of  them,  to  take  in  equal  shares,  as  tenants  in  common, 
absolutely,  and  to  be  vested  interests  in  sons  at  21  and  in 
daughters  at  that  age  or  marriage :  and,  in  case  any  of  the  said 
children  should  die  without  having  attained  vested  interests, 
then  in  trust  for  the  others  of  them ;  or,  in  case  there  should  be, 
originally,  only  one  child  of  his  sisters  besides  an  eldest  or  only 
son  of  each  of  them,  or  besides  an  eldest  or  only  son  of  one  of 
them  and  an  only  daughter  of  the  other  of  them,  then  in  trust 
for  such  only  child  absolutely :  but  in  case  there  should  be  no 
child  who  should  attain  a  vested  interest  under  the  trusts 
aforesaid,  then  in  trust  for  the  only  son  or  only  daughter  of  his 
sister,  Henrietta  Sophia,  and  the  only  son  or  only  daughter  of 
his  sister,  Caroline  Martha,  as  tenants  in  common,  absolutely : 
but  in  case  there  should  be  no  son  or  daughter  of  either  of  his 
[  *614  ]  sisters  who  should  attain  a  vested  interest  in  the  trust  *funds, 
then  in  trust  for  the  only  child  of  the  other  of  his  sisters 
absolutely :  and  in  case  there  should  not  be  any  child  of  either 
of  his  sisters  who  should  attain  a  vested  interest,  then  in  trust 
for  his  next  of  kin. 

"  Provided  always  that  it  shall  be  lawful  for  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  during  the  life  of  my 
said  mother  with  her  consent,  and,  after  her  decease,  at  the 
request  of  my  said  sisters  respectively,  or  of  the  respective 
guardians  for  the  time  being  of  the  child  or  children  of  my  said 
sisters  respectively,  in  case  my  said  sisters  shall  respectively 
have  departed  this  life,  to  apply,  settle  or  appropriate  the  whole 
or  any  part  of  the  principal  trust-monies  to  which,  under  the 
trusts  hereinbefore  contained,  such  child  or  children  respectively 
shall  be  entitled,  for  or  towards  the  advancement  in  the  world 
or  otherwise  for  the  benefit  of  such  child  or  children  respectively, 
either  by  way  of  marriage  portion  or  in  any  other  manner,  with 
and  under  such  conditions  and  restrictions,  or  without  any 
condition  or  restriction  as,  to  my  said  sisters  respectively  or  the 
said  guardians  respectively,  shall  seem  expedient,  notwithstand- 
ing such  child  or  children  respectively,  being  son  or  sons,  shall 
not    have  attained  the  age  of  21  years,  or,  being  a  daughter 
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or  daughters,  shall  not  have  attained  that  age  or  have   been     Berkeley 
married."  Swinburne. 

"  Provided  also  that,  in  case,  at  the  death  of  my  said  mother, 
any  child  or  children  of  my  said  sisters  respectively  who,  under 
the  trusts  hereinbefore  contained,  may  be  entitled  to  any  vested 
or  presumptive  share  or  shares  of  the  said  trust-monies,  &c, 
shall  not,  being  a  son  or  sons,  have  attained  the  age  of  21  *years,  [  *rtl5  ] 
or,  being  a  daughter  or  daughters,  have  attained  that  age  or 
have  been  married,  then  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  shall  place  out  or  continue  at  interest  on 
the  security  or  securities  aforesaid,  and,  from  time  to  time,  call 
in  and  replace  out  the  share  or  shares  of  such  child  or  children 
respectively,  and  pay  the  dividends,  interest  and  produce  of  the 
share  of  each  such  child  or  children  respectively,  being  a  son  or 
sons,  during  his  minority,  or,  being  a  daughter  or  daughters, 
during  her  minority  and  discoverture,  unto  my  said  sisters 
respectively ;  or,  in  case  of  their  deaths  respectively,  unto  the 
guardians  for  the  time  being  of  such  child  or  children  respec- 
tively, to  be  applied  in  and  towards  the  maintenance  and 
education  of  such  child  or  children  respectively  or  otherwise 
for  their  respective  use  and  benefit." 

The  testator  died  in  May,  1828,  and  his  mother  died  in  August 
following.  Henrietta  Sophia  Berkeley  had  nine  infant  children, 
four  of  whom  were  born  before  the  testator's  death :  and  Caroline 
Martha  Berkeley  had  two  infant  children,  both  of  whom  were 
born  before  that  event.  The  suit  was  instituted  by  their  younger 
children  born  before  the  testator's  death,  praying  that  the  will 
might  be  established  and  the  trusts  performed.  The  question 
was  whether,  under  the  will,  the  testator's  sisters  were  entitled 
to  receive  the  income  of  the  younger  children's  shares  of  the 
trust-funds,  notwithstanding  their  fathers  might  be  of  ability  to 
maintain  them. 

Mr.  Barlow,  for  the  plaintiffs  [cited  and  distinguished  Hamley 
v.  Gilbert  (l)  and  Hammond  v.  Neame  (2)] .    Here  the  testator  has        [  6ir>  ] 

(1)  Jac.     354,      [where     it     was    *  the  money  directed  to  be   paid  to 
expressly  provided  that  the  parent      her. — O.  A.  S.] 
should  not  be  liable  to  account  for  (2)  18  R.  R.  15  (1  Swanst.  35). 
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Berkeley     created  a  fund  for  the  maintenance  of  the  children,  and  has 

Swinburne,   directed  it  to  be  applied  for  that  purpose  by  a  particular  person. 

The  mother  and   the  guardian    are  mentioned    in   the   same 

sentence.    In  case  the  mother  dies,  is  the  guardian  to  receive 

and  spend  the  interest  of  the  children's  shares  ? 

Sir  W.  Home,  Sir  E.  Sugden,  Mr.  Swanston,  Mr.  Matthews, 
Mr.  Daniell,  Mr.  Lowndes,  Mr.  Kindcrsley,  Mr.  Wigravi,  Mr. 
Pole  and  Mr.  Wi7iterbottom  appeared  for  the  different  defendants. 

[  «17  ]       But  the  Vice-Chancbllob,  without  hearing  them,  said : 

I  think  that,  notwithstanding  the  testator  has  mentioned  the 
guardians  in  their  official  capacity,  he  has  used  language  which 
shews  that  he  intended  to  give  his  sisters  a  beneficial  interest  in 
the  income  of  their  children's  shares  of  his  residuary  estate, 
during  the  minorities  of  the  children. 

The  decree  declared  that,  according  to  the  true  construction 
of  the  will,  the  defendants  Henrietta  Sophia  Berkeley  and 
Caroline  Martha  Berkeley,  were  respectively  entitled  to  receive 
the  interest  arising  from  the  shares  of  their  respective  younger 
children,  of  and  in  the  testator's  residuary  estate,  during  their 
minorities  respectively ;  but  without  prejudice  to  the  question 
as  to  what  children  might  be  ultimately  entitled  to  share  in  the 
testator's  residuary  estate. 
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IN    THE     KING'S    BENCH. 


EEX  v.  JOHN  PATTESOK  "» 

(\  Barn.  &  Adol.  9—29;  S.  C.  1  N.  &  M.  612 ;  2  L.  J.  (N.  S.)  K.  B.  33.)  [  9  ] 

By  the  statute  12  Geo.  IE.  c.  29,  s.  6,  it  is  enacted,  that  the  respective 
high  constables  shall  pay  the  sums  of  money  received  by  them  in  respect 
of  the  county  rate,  to  such  person  whom  the  justices  shall  at  their 
Quarter  Sessions  appoint  to  be  the  treasurer,  (which  treasurer  they  are 
thereby  authorized  to  appoint,)  he  first  giving  sufficient  security  in  such 
sums  as  shall  be  approved  by  the  justices  at  Sessions,  to  be  accountable 
for  the  money  which  shall  be  paid  to  him  in  pursuance  of  that  Act,  and 
for  which,  by  s.  7,  he  is  made  accountable  to  the  justices :  Held,  that 
this  section  of  the  statute  does  not  make  the  giving  of  the  security  a 
condition  precedent  to  a  person's  becoming  treasurer,  or  being  responsible 
or  accountable  to  the  justices,  but  that  the  appointment  is  complete 
without  such  security  being  given. 

In  quo  warranto  for  usurping  the  office  of  alderman  and  justice  of  peace 
of  the  city  of  Norwich,  the  plea  set  out  a  charter  of  Car.  II.,  granting, 
among  other  things,  that  all  the  aldermen  of  the  city  who  had  borne  the 
office  of  mayor,  so  long  as  they  should  continue  in  their  public  offices, 
should  be  justices  of  the  peace  of  the  same  city  ;  that  the  defendant  was 
duly  elected  an  alderman,  and  still  was  alderman ;  and  that  he  became 
mayor,  and  thereby  afterwards  became  justice.  Replication,  that  the 
defendant  being  such  alderman  and  justice,  was  duly  appointed  to  be 
treasurer  of  the  county  of  the  city  of  N.,  and  gave  such  security  to  the 
mayor  and  recorder,  being  justices  of  peace  for  the  said  city,  as  in  that 
behalf  required,  and  accepted  and  took  on  himself  the  office  of  treasurer, 
and  entered  on  the  discharge  of  the  duty  of  his  office,  which  offices  of 
alderman  and  justice,  and  of  treasurer,  were  incompatible  with  each 
other,  whereby  the  defendant  vacated  the  offices  of  justice  and  alderman, 
&c  Rejoinder,  that  the  defendant  did  not  give  such  security :  Held, 
on  demurrer,  that  the  rejoinder  was  bad,  as  tendering  an  immaterial 
issue: 

Held,  secondly,  that  the  replication  was  bad,  because  the  acceptance 
by  a  person  holding  a  corporate  office,  of  another  incompatible  office  not 
corporate,  did  not  operate  as  an  absolute  avoidance  of  the  corporate 
office,  though  it  might  be  ground  of  amotion  (1) ;  and  that  acceptance 
of  an  incompatible  office  does  not  operate  as  an  absolute  avoidance  of  a 
former  office,  in  any  case  where  the  party  could  not  divest  himself  of  that 
office  by  his  own  act  and  without  the  concurrence  of  another  authority  to 
his  resignation  or  amotion,  unless  that  authority  be  privy  and  consenting 
to  the  second  appointment. 

Held  also,  that  the  defendant,  as  long  as  he  was  an  alderman  and 
justice  of  peace  of  the  city  of  N.,  was  not  a  person  capable  of  being 
appointed  county  treasurer. 

[I)  Cited    in    judgment   of   Davis      coroner  was  held  not  to  disqualify  a 
?.  Justices   of  Pembrokeshire  (1881)      justice  of  the  peace. — B.C. 
7  Q.  B.  D.   513,  where  election  as 
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Rex  Quo  warranto.    The  first  count  of  the  information  charged 

Patteson.  the  defendant  with  usurping  the  office  of  alderman  of  the  city  of 
Norwich ;  the  second,  the  office  of  justice  of  peace  within  the 
city ;  and  the  third  count,  the  offices  of  alderman  and  justice  of 
peace.  The  plea  to  the  first  count  set  out  a  charter  of  King 
Charles  the  Second,  whereby  he  granted,  among  other  things, 
"  that  all  the  aldermen  of  the  city  who  had  borne  the  office  of 
mayoralty,  so  long  as  they  should  continue  in  their  public  offices, 
should  be  justices  of  peace  of  the  same  city,"  and  ordained  the 
[  *io  ]  mode  of  electing  aldermen ;  *and  the  plea  averred  that  the 
defendant  was,  in  December,  1781,  duly  elected  alderman  of  the 
said  city,  and  became  and  still  is  alderman  thereof.  To  the 
second  count  the  defendant  pleaded  the  like  charter,  his  election 
as  alderman,  and  that  in  June,  1788,  he  was  duly  elected  and 
was  mayor  for  one  year  next  following  and  thereby  became  and 
was  made  a  justice  of  peace,  &c.  There  was  a  similar  plea  to 
the  third  count.  Replication  to  the  first  plea,  that  King  Charles 
the  Second  granted,  &c,  and  the  defendant  was  elected  alderman 
as  in  that  plea  alleged,  but  that  afterwards  in  1788  he  was 
elected  and  became  mayor  for  one  year  next  following,  and 
thereby  was  constituted  a  justice  of  peace  for  the  said  city; 
and  afterwards,  in  August,  1827,  the  defendant,  being  such 
alderman  and  justice  as  aforesaid,  was  duly  appointed  to  be 
treasurer  of  the  county  of  the  city  of  Norwich,  giving  security 
to  account,  &c,  and  that  he  gave  such  security  to  the  then 
mayor,  recorder,  &c,  being  justices  of  the  peace  for  the  said 
city,  as  in  that  behalf  required,  and  then  and  there  took  upon 
himself  the  office  of  treasurer,  which  offices  of  alderman  and 
treasurer  were  wholly  incompatible  with  each  other,  whereby  the 
defendant  vacated  the  office  of,  and  ceased  to  be,  an  alderman  of 
the  said  city.  To  the  second  plea,  that  the  defendant  was  elected 
alderman  and  mayor,  and  became  justice  of  peace  as  in  that  plea 
alleged,  but  that  in  August,  1827,  he  was  appointed  treasurer, 
and  gave  security,  and  took  on  himself  the  office  of  treasurer, 
&c.  (as  before) :  and  that  the  offices  of  justice  of  the  peace  and 
treasurer  were  incompatible.  To  the  third  plea,  the  same  facts 
were  replied,  with  an  allegation,  that  the  offices  of  alderman, 
justice  of  the  peace  and  treasurer  were  incompatible.     Rejoinder 
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to  each  *part  of  the  replication,  that  the  defendant  did  not  give         Rex 
such  security  to  the  mayor,  &c,  being  justices  of  the  peace  for     patteson. 
the  said  city,  &c,  as  in  the  replication  alleged,  and  of  this,  &c.        [  *n  ] 
Demurrer,  stating  for  cause  that  the  defendant  had  attempted  to 
put  in  issue  matter  altogether  immaterial  and  not  properly 
issuable,  and   had  not  denied,  confessed,  or  avoided  the  sub- 
stantial matter  in  the  replication.     Joinder  in  demurrer.     This 
case  was  argued  in  Michaelmas  Term,  1831. 

Campbell  in  support  of  the  demurrer : 

The  rejoinder  tenders  an  immaterial  issue.  It  admits  that 
the  defendant  was  elected  to,  and  accepted  and  took  upon  him- 
self the  office  of  treasurer  ;  and  this  renders  it  immaterial  whether 
or  not  he  gave  the  security ;  for  by  the  statute  12  Geo.  II.  c.  29, 
s.  6,  "the  high  constables  are  required,  at  or  before  the  next 
General  Quarter  Sessions  after  they  shall  have  received  any  sum 
of  money,  to  pay  the  same  into  the  hands  of  such  person  whom 
the  justices  shall,  at  their  respective  General  or  Quarter  Sessions, 
appoint  to  be  the  treasurer,  (which  treasurer  they  are  thereby 
authorized  to  appoint,)  such  treasurer  first  giving  sufficient 
security  in  such  sums  as  shall  be  approved  by  the  said  justices 
at  their  respective  Quarter  Sessions,  &c."  The  security  to  be 
given  is  an  act  to  be  done  after  the  election  to  and  acceptance  of 
the  office. 

Then,  secondly,  the  replication  is  good.  It  shews  an  appoint- 
ment of  the  defendant  to,  and  acceptance  by  him,  of  incompatible 
offices.  It  is  clear  that  the  offices  of  alderman  and  county 
treasurer  are  incompatible,  for,  by  the  12  Geo.  II.  c.  29,  s.  6, 
the  treasurer  is  appointed  by  the  justices  of  the  peace,  and  by 
s.  7  is  accountable  to  them  for  the  monies  he  receives,  and  by 
s.  11  he  is  *to  continue  in  office  and  be  removable  at  their  [  *12  J 
pleasure;  and  by  the  55  Geo.  III.  c.  51,  s.  17,  the  justices  are 
to  fix  his  salary.  Then,  the  two  offices  being  incompatible, 
the  acceptance  of  the  second  operates  as  an  avoidance  of  the 
first:  Mihvard  v.  Thatcher (l),  Rex  v.  Tizzard(2)>  and  Rex  v. 
Pateman  (3). 

(1)  1  R.  K.  431  (2  T.  R.  81).  (3)  1  R.  IX.  621  (2  T.  R.  777). 

(2)  33  R.  R.  226  (9  B.  &  C.  418). 
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Rex  This  rule  is  not  confined  to  cases  where  both  the  offices  are 

Patteson.  corporate.  Wherever  the  offices  are  of  a  public  nature,  and 
incompatible,  and  the  public  are  interested  in  a  due  performance 
of  the  duties,  the  acceptance  of  the  second  office  operates  as  an 
avoidance  of  the  first.  A  coroner,  becoming  sheriff,  vacates  the 
former  office.  In  Com.  Dig.,  tit.  Officer,  K.  5,  it  is  said  that 
a  man  shall  lose  his  office  if  he  accept  another  office  incompatible, 
and  the  first  instance  put  is  of  an  office  not  in  a  corporation  :  "  as, 
if  the.  one  office  be  under  the  control  of  the  other,  as,  if  the  Remem- 
brancer of  the  Exchequer  be  made  a  Baron  of  the  Exchequer." 
Under  the  same  title,  B.  6,  it  is  laid  down  generally,  that  the 
grant  of  an  office  to  one  who  has  another  office  incompatible  is 
not  good ;  for  the  first  office  will  thereby  be  void ;  as  "  if  a 
forester  by  patent  for  life  be  made  justice  in  eyre  of  the  same 
forest  pro  hac  vice,  the  office  of  forester  will  be  void,  for  it  is 
incompatible ;  being  subject  to  correction  by  the  justices  in 
eyre;"  or  "if  the  steward,  warder,  or  justice  of  the  forest  be 
made  justice  in  eyre,"  and  4  Inst.  810  is  cited;  or,  "  if  a  justice 
of  C.  B.  be  made  a  justice  of  B.  R.  ;  "  and  for  this  latter  position 
the  cases  of  justices  Dyer  and  Croke  are  cited  (l).  In  the  first 
[  *13  ]  of  these,  (Easter,  4  &  5  P.  &  M.)  Dyer  himself,  *a  justice  of  the 
Common  Pleas,  having  been  appointed  a  justice  of  the  King's 
Bench,  it  was  held  that  the  letters  patent  creating  him  a  justice 
of  K.  B.  vacated  his  former  patent  (2),  upon  this,  among  other 
grounds,  that  a  writ  of  error  lay  from  C.  B.  to  B.  R.,  and,  there- 
fore, that  a  man  might  have  to  reverse  his  own  judgment ;  and 
in  Michaelmas,  4  Car.  I.  (3),  Croke,  a  justice  of  the  Common 
Pleas,  being  made  a  justice  of  the  King's  Bench,  it  was  held  by 
all  the  justices  assembled  at  the  Lord  Keeper's  house,  that  the 
office  of  justice  of  the  Common  Pleas  became  void  on  signing  the 
patent  of  promotion,  and  that  no  patent  of  revocation  was  neces- 
sary. And  in  Dyer,  159  a,  it  is  said  that  Saunders,  then  Chief 
Justice  of  England,  who  was  a  justice  of  C.  B.  before,  never 
surrendered  his  former  patent,  and  that  it  was  only  determined 
by  operation  of  law.     Yet,  even  as  to  judicial  offices,  two  may  be 

(1)  See  also  Vin.  Abr.  Officer  and  (2)  Dyer,  158  b. 

Offices  (R.)  and  the  instance  there  (3j  Cro.  Car.  127,  128. 

cited. 
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held  by  the  same  person,  if  they  are  not  incompatible.  Thus  hex 
Knivet  was  Chancellor  and  Chief  Justice  at  the  same  time,  in  the  pattbson. 
reign  of  Edward  III.  (l).  So  were  Lord  Hardwicke  (2)  and  Lord 
Loughborough,  and  Noel  was  Chief  Justice  of  Chester  as  well  as 
a  Judge  of  Westminster  Hall  (3).  80  Sir  Edward  Littleton  was 
Lord  Keeper  and  Chief  Justice  of  C.  B.  at  the  same  time  (4),  and 
Sir  Orlando  Bridgman  being  Chief  Justice  of  C.  B.  was  made 
Lord  Keeper,  and  still  continued  Chief  Justice  (5).  These  autho- 
rities abundantly  shew  that,  as  to  offices  not  corporate,  the 
acceptance  of  a  second  incompatible  with  the  first,  avoids  it; 
and  Sir  Charles  Howard's  case  (6)  is  a  strong  authority  to  the 
*same  effect.  There  "  the  Attorney-General  desired  that,  for  a  [  *h  ] 
general  reason,  his  offices  of  keeper  and  bailiff  of  several  walks, 
and  of  the  game  there,  and  of  riding  forester,  might  be  seized, 
because  all  those  were  subordinate  to  the  office  of  a  verderer 
{which  he  held) ;  and,  therefore,  by  that  his  other  offices  were 
determined,  and  for  that  he  cited  Blage's  case  (7),  who  was 
Remembrancer  in  the  Exchequer,  and  after  that  was  made  one 
of  the  Barons  there;  and  it  was  resolved,  that  his  office  of 
Remembrancer  was  gone.  Mr.  Attorney  said  he  had  seen  pre- 
cedents, that  divers  offices  had  been  seized  because  one  man  had 
so  many,  quod  eis  intendere  nequit.  It  was  objected  by  the 
counsel  on  the  other  side  that  a  verderer  was  by  election,  and 
that  may  be  against  a  man's  will,  and,  therefore,  should  not 
determine  other  offices  by  letters  patents.  To  which  Mr.  Attorney 
answered,  that  he  had  particularly  averred  that  Sir  Charles  had 
used  the  office  of  verderer,  and  so  accepted  the  election,  which 
he  might  have  waived.  The  Judges  agreed  that  all  the  other 
places  here  claimed  by  Sir  C.  Howard  were  inferior  to  his  place 
of  verderer,  and  so  determined  by  acceptance  thereof.  Judgment 
was  given  upon  the  whole  claim  for  all  things  against  Sir  Charles 
Howard."  The  ground  of  the  decision,  therefore,  was,  that  the 
other  offices  held  by  Sir  Charles  Howard  were  actually  deter- 
mined by  his  acceptance  of  that  of  verderer. 

(1)  o  Co.  Rep.  8  a.  (6)  Sir  W.  Jones,  295. 

(2)  Cas.  temp.  Hardw.  364.  (7)  Cited  in  Crocker  and   York  v. 

(3)  Dyer,  158  b,  note  35,  ed.  1794.  Dormer,  Poph.  28,  and  Colt  v.  Glover, 

(4)  Cro.  Car.  600.  1  Roll.  Rep.  452. 

(5)  1  Sid.  338. 

18—2 
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Rex  It  is  undoubtedly  true,  that  in  many  of  the  cases  in  which  it 

Pattesox.  has  been  held  that  a  man  loses  an  office  when  he  accepts  one 
that  is  incompatible,  the  two  offices  were  corporate,  as,  in 
[  *15  ]  Milward  v.  Thatcher  (l) ,  those  of  jurat  *and  town  clerk,  and  in 
Rex  v.  Blissel  (2),  that  of  chamberlain  and  alderman ;  but  the 
reasons  given  for  those  decisions  were  not  that  the  two  offices 
were  corporate,  but  that  they  were  incompatible.  In  Rex  v. 
Tizzard  (a),  it  was  alleged  in  the  replication  that  the  offices  of 
town  clerk  and  alderman  were  incompatible,  and  that  the  defen- 
dant by  accepting  the  office  of  town  clerk  vacated  that  of 
alderman ;  and  on  demurrer  to  the  replication,  the  only  question 
argued  was,  whether  the  two  offices  were  inconsistent,  it  being 
conceded  that  if  they  were,  the  acceptance  of  the  office  of  town 
clerk  vacated  that  of  alderman.  In  Verrior  v.  The  Mayor  of 
Sandwich  (4),  there  was  a  mandamus  to  restore  Verrior  to  the 
place  of  towrn  clerk ;  the  return  was,  that  he  being  town  clerk 
was  elected  mayor,  and  that  he  accepted  the  office.  The  question 
was,  whether  the  same  person  could  be  mayor  and  town  clerk. 
The  Court  seemed  to  think  he  could  not,  but  delivered  no 
opinion ;  but  the  argument  was  not  that  the  two  offices  were 
corporate,  but  that  they  were  incompatible  (o) ;  because  the 
mayor  was  Judge  of  a  court  of  record,  which  it  was  the  duty 
of  the  town  clerk  to  attend  ministerially,  and  he  might  be  fined 
for  his  default,  and  it  was  not  likely  that  he  would  impose  a  fine 
upon  himself.  Upon  the  same  ground,  it  was  there  said  in 
argument,  and  affirmed  by  the  Court,  that  the  Chief  Justice 
of  C.  B.  cannot  be  prothonotary  or  clerk  of  the  papers  in  the 
same  Court ;  and  it  was  also  said  in  argument,  and  affirmed  by 
the  Court  there,  that  a  Bishop  could  not  hold  a  parsonage  by 
commendam  in  his  own  diocese,  for  he  cannot  visit  himself ;  and 
these  dicta  are  adopted :  Com.  Dig.,  Officer,  (B)  6. 
[  16  ]  The  authorities,  therefore,  establish  that  a  party  holding  an 

office  (whether  it  be  corporate  or  not),  by  accepting  another 
incompatible  with  it  avoids  his  first  office :  and  it  follows  that 
the  defendant  in  this  case,  by  accepting  the  office  of  county 

(1)  1  R.  R.  431  (2  T.  B.  81).  (4)  Sid.  305. 

(2)  Doug.  398,  w.  (5)  See  also  Bex  v.  Jones,  1 B.  &  Ad. 

(3)  33  R.  R.  226  (9  B.  &  C.  418).         677. 
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treasurer,  vacated  his  offices  of  alderman  and  justice  of  the         Rex 

p. 
peace.  pattbson. 

Coleridge,  contra  : 

The  issue  tendered  by  the  rejoinder  was  material,  because,  by 
12  Geo.  II.  c.  29,  s.  6,  the  giving  of  security  by  the  party  nomi- 
nated county  treasurer  is  a  condition  precedent  to  the  office 
becoming  vested  in  him.  Until  security  is  given,  the  high 
constables  are  not  to  pay  money  into  the  treasurer's  hands, 
nor  does  the  latter  become  accountable  to  the  justices,  nor  can 
they  order  him  to  pay  any  money.  Incompatibility  is  a  legal 
conclusion,  the  result  of  facts  one  or  many;  and  the  liability 
of  one  officer  to  account  to  another  is  a  fact  from  which  incom- 
patibility of  offices  may  result.  The  replication  alleges  a  fact 
(the  having  given  security),  from  which  the  accountability  of  the 
treasurer  arises.  That  is  a  material  fact.  The  defendant  was  not 
bound  to  admit  it,  as  he  must  have  done  if  he  had  not  traversed 
it.  It  is  an  established  rule  in  pleading,  if  there  be  two  or  more 
material  facts,  a  traverse  of  one  is  good :  Com.  Dig.,  Pleader,  G.  10. 
The  allegation  of  acceptance,  and  entering  on  the  duties,  of  the 
office  makes  no  difference ;  because  the  defendant  has  entered  on 
no  offices  or  duties  incompatible  until  he  has  given  the  security. 

Then,  as  to  the  replication,  it  alleges  the  incompatibility  of 
the  offices,  and  that  by  reason  thereof,  the  office  of  alderman 
became  ipso  facto  void.  It  is  not  disputed  that  the  two  offices 
are  incompatible,  but  it  is  denied  that  the  appointment  of  a 
person  holding  a  corporate  "office,  to  an  incompatible  office  not  [  *17  ] 
corporate,  and  his  acceptance  thereof,  will  of  itself  vacate  the 
first.  A  corporate  office  has  been  held  to  be  avoided  by  accept- 
ance of  an  incompatible  corporate  office,  on  the  principle  that 
from  the  acceptance  of  the  second  the  law  implies  a  surrender 
of  the  first  by  the  officer,  and  an  acceptance  of  that  surrender 
by  the  power  which  appointed  him.  Where  the  same  power 
appoints  to  both  offices,  the  act  of  appointment  to  the  second 
implies  an  assent  to  the  surrender  of  the  first,  as  the  act  of 
acceptance  of  the  second  office  implies  the  surrender  by  the 
officer  of  the  first.  The  authorities  prove  not  that  the  acceptance 
of  the  second  office  of  itself  vacates  the  first,  but,  merely,  that 
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Rex  two  incompatible  offices  cannot  be  held  together ;  which  is  con- 

Pattb8ox.  ceded.  Thus,  the  acceptance  of  the  office  of  sheriff  does  not 
ipso  facto  vacate  the  office  of  coroner,  though  (l)  it  is  a  ground 
of  discharge  by  writ.  The  coroner  is  elected  by  the  freeholders 
in  pursuance  of  a  wrrit  from  the  Crown,  and  he  may  be  dis- 
charged of  his  office  by  the  King's  writ  sent  unto  him,  and 
thereupon  another  writ  issues  to  the  sheriff  to  choose  a  new 
coroner ;  and  that  writ  recites  the  cause  for  which  the  King  had 
removed  the  other  coroner  from  his  office  :  Fitzh.  N.  B.  168,  164. 
One  of  the  causes  recited  in  the  writ  given  in  Fitzherbert  is, 
"  that  the  coroner  has  been  chosen  into  the  office  of  the  sheriff; " 
from  which  it  appears,  that  at  the  time  when  those  writs  were 
framed  on  which  Fitzherbert  comments,  the  sheriff  was  elected 
by  the  freeholders.  He  continued  to  be  so  till  the  Statute  of 
Lincoln,  9  Edw.  II.  stat.  2.  As  to  the  incompatible  offices  of 
Judges  of  different  Courts;  in  the  times  of  Dyer  and  Croke 
Judges  were  appointed  durante  bene  placito,  and  the  King 
[  *18  ]  *determined  his  will  as  to  the  first  office,  by  appointing  the 
same  party  to  another  incompatible  office.  This  is  quite  con- 
sistent with  the  opinion  delivered  by  the  Judges,  when  Croke,  who 
was  a  Justice  of  C.  P.,  was  appointed  to  the  office  of  Chief  Justice 
of  K.  B.,  that  a  patent  of  revocation  of  the  first  office  was  unneces- 
sary, because,  by  making  him  Chief  Justice  of  K.  B.,  his  former 
patent  was  in  law  determined.  But  where  Chief  Baron  Walter 
was  appointed  Chief  Baron  quam  diu  se  bene  gesserit,  though  he 
was  in  the  King's  displeasure,  and  commanded  to  forbear  to 
execute  the  office,  he  continued  Chief  Baron  until  the  day  of  his 
death  (2).  The  King,  if  he  could  have  deprived  him  of  his  office 
by  appointing  him  to  an  incompatible  office,  undoubtedly  would. 
Then,  although  it  appears  from  the  older  authorities,  not  indeed 
that  the  acceptance  of  the  second  office  vacates  the  first,  but  that 
two  incompatible  offices  cannot  be  held  together,  the  question 
may  still  arise,  which  office  becomes  vacant?  In  Rex  v. 
Bli88el(3),  the  question  was,  whether  one  Pike  had  been  duly 
elected  alderman  ?  he,  at  the  time  of  the  election,  having  been 
chamberlain  of  the  corporation,  and  being  therefore  objected  to 

(1)  Com.  Dig.,  Officer,  G.  4.  (3)  Doug.  398,  note  22. 

(2)  Cro.  Gar.  203. 
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as  ineligible  (the  aldermen  being  auditors  of  the  chamberlain's  Bex 
account) :  but  the  Court  held  that  he  had  vacated  the  office  patteson. 
of  chamberlain  by  accepting  that  of  alderman,  not  on  the  ground 
that  acceptance  of  a  second  incompatible  office  avoided  the  first, 
but  that  the  acceptance  of  the  higher  of  the  two  ipso  facto  vacated 
the  other.  The  same  principle  is  laid  down  in  Dyer's  case(i). 
It  was  in  Rex  v.  Trelawney  (2),  where  both  the  offices  were 
corporate,  that  the  doctrine  afterwards  *adopted  by  this  Court  C*1-*  3 
in  Milliard  v.  Thatcher (3)  was  first  stated  in  argument:  viz. 
that  if  the  two  were  incompatible,  it  would  be  the  former  office  . 
that  was  vacated,  by  acceptance  of  the  latter.  In  Sir  Charles 
Howard* *  case  (4),  the  question  was  not  whether  the  offices  were 
void,  but  whether  they  should  be  seised  into  the  King's  hands ; 
the  reason  of  the  decision  there  was,  that  all  the  other  offices 
claimed  by  him  were  inferior  to  that  of  verderer :  an;!,  therefore, 
there  was  good  ground  of  seizure.  As  to  the  dictum  that  a  Bishop 
cannot  hold  a  living  by  commendam  in  his  own  diocese,  because 
the  same  person  cannot  be  visitor  and  visited ;  Gibson  in  his 
Codex,  918,  states  that  to  be  a  questionable  position,  because  the 
Bishop  is  under  the  correction  of  the  Metropolitan ;  and  that 
beems  to  have  been  the  opinion  of  Dodderidoe,  J.,  in  Colt  v. 
Glmer(o).  As  to  the  cases  of  forester,  steward,  and  justice 
in  eyre  of  the  forest,  in  4  Inst.  310,  Lord  Coke  speaks  only  of  a 
forester  by  patent,  and  Manwood,  p.  168,  says,  he  is  made  by 
letters  patent  under  the  Great  Seal,  and  that  some  have  their 
offices  in  fee,  some  for  life,  and  some  only  durante  bene  placito. 
The  steward  and  justice  in  eyre  are  appointed  by  the  King.  The 
dictum  as  to  these  offices  is,  therefore,  consistent  with  the  prin- 
ciple that  incompatibility,  per  se,  only  vacates  the  first  office, 
where  both  are  granted  by  the  same  power.  In  Com.  Dig.  tit. 
Officer,  K.  5,  and  B.  6,  not  a  single  instance  of  avoidance  is 
mentioned  where  the  grant  of  the  second  office  is  not  from  the 
same  authority  which  granted  the  first,  except  the  case  of  the 
Bishop  holding  a  parsonage  by  commendam  in  his  own  diocese. 
According  to  Gibson,  it  may  be  doubted  whether  that  be  *law ;        [  *20  ] 

fl)  Dyer,  159  a.  (4)  Sir  W.  Jones,  293. 

(2)  3  Burr.  1615.  (5)  Moore,  899. 

$  1  R.  R.  431  (2T.  R.  81). 
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Hex         and  even  if  it  be,  that  stands  upon  its  own  footing ;    it  is  the 

I*, 

Patteson.  ecclesiastical  law  which  is  positive  on  this  subject,  and  where 
the  Crown  pro  hue  vice  is  patron  of  the  living,  it  seems  hardly  an 
exception.  The  ordinary  avoidance  of  a  first  benefice  by  taking 
ji  second,  is  by  stat.  21  Hen.  VIII.  c.  18  (l),  which  applies  only 
to  a  living  of  the  yearly  value  of  8Z.  Below  that  value,  the  first 
living  is  voidable  only  at  the  patron's  pleasure,  unless  the  Bishop 
by  sentence  make  it  void  (2).  Then  if  no  case  be  found  which 
contradicts  the  principle,  can  any  analogies  be  found  to  suj>port 
it  ?  The  principle  is,  that  the  party  granting  and  the  grantee 
must  concur  to  make  the  avoidance.  If  the  grantor  confer  a 
second  office,  which  his  grantee  of  the  first  declines  to  accept, 
the  first  office  is  not  void ;  so  that  the  grantee's  assent  is  neces- 
sary; Boston's  case,  cited  in  AivdUy's  case  (3).  There  Boston 
was  elected  to  be  alderman  on  purpose  to  oust  him  of  the  office 
of  town  clerk,  because  they  were  incompatible  offices  in  one 
person,  and  in  the  King's  Bench  he  had  restitution  to  the  first 
office.  If  the  acceptance  of  a  second  office  avoided  the  first 
simply  on  account  of  incompatibility,  because  thereby  the  duty 
of  the  first  could  not  properly  be  discharged,  one  would  expect 
amotion  to  be  necessary,  as  in  all  similar  cases,  such  as  non- 
residence,  insolvency,  &c.  In  Ilex  v.  Heaven  (4),  the  defendant 
was  an  alderman  of  Bedford,  but  thirteen  years  before  had 
removed  from  Bedford,  and  of  late  had  been  appointed  to  an 
office  which,  by  Act  of  Parliament,  required  him  to  reside  else- 
where, and  it  was  contended  that  the  office  of  alderman  was 
thereby  vacated,  but  the  Court  refused  a  rule  for  a  quo  warranto 
[  *2i  j  *until  a  sentence  of  amotion  by  the  corporation.  In  Ilex  v. 
Pate  man  (5),  the  defendant  having  accepted  an  office  in  the  same 
corporation  incompatible  with  his  former  one,  Lord  Kbnyox  said 
the  appointment  was  an  act  of  the  corporation,  and  equivalent 
to  an  amotion.  Here  the  defendant  has  lawfully  been  elected 
for  life,  or  until  amotion  for  a  reasonable  cause,  and  the  corpora- 
tion have  neither  expressly  nor  by  implication  amoved  him.  Bj' 
the  charter  he  might  have  been  elected  alderman  without  having 

(1)  Repealed,  1  &  2  Vict.  c.  100,  b.  1.  (4)  1  R.  R.  619  (2  T.  R.  772). 

(2)  Gibson's  Codex,  906.  (0)  1  R.  R.  621  (2  T.  R.  777). 

(3)  Noy's  Rep.  78. 
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been  a  candidate,  and  against  bis  will.   He  was  liable  to  a  penalty        Bex 

if  he  refused  to  serve  when  elected,  or  withdrew  himself  from  the     patteson. 

duties  of  the  office  without  permission  or  a  reasonable  cause. 

Was  he  then  at  liberty,  without  permission  of  those  who  elected 

him,  to  vacate  the  office  by  the  acceptance  of  a  second  conferred 

by  a  different  authority  ?    And  what  reason  is  there  for  saying. 

that  if  two  offices  be  incompatible,  the  first  should  become  vacant 

by  appointment  to  the  second,  rather  than  that  the  appointment 

to  the  first  should  make  the  person  ineligible  to  the  second  ? 

Cur.  adv.  rult. 

Parke,  J.,  in  the  course  of  this  Term,  delivered  the  judgment 
of  the  Court  (having  first  stated  the  pleadings)  as  follows : 

Two  questions  arose  on  these  pleadings,  and  were  argued  at 
the  Bar.  The  first,  whether  the  rejoinder  was  sufficient  ?  The 
second,  whether  the  appointment  to  and  acceptance  of  the  office 
of  treasurer  of  the  county  of  the  city  did  or  did  not  vacate  the 
offices  of  alderman  and  justice  of  the  peace,  or  either  of  them  ? 

The  first  question  depends  upon  the  materiality  of  *the  [  *22  J 
averment  in  each  replication,  "  that  the  defendant  gave  such 
security  as  therein  is  before  mentioned,  to  the  mayor,  recorder, 
steward  and  aldermen,  being  justices  of  the  peace,"  the  same 
replication  containing  also  an  averment,  that  "  he  accepted  and 
took  upon  himself  the  office  of  treasurer,  and  entered  upon  the 
discharge  of  the  duties  of  his  office."  If  the  giving  security  be  a 
condition  precedent  to  becoming  treasurer,  or  being  responsible 
and  accountable  as  such,  the  averment  is  material  and  travers- 
able. If  it  be  not,  it  is  immaterial,  and  we  are  of  opinion  that 
by  the  form  of  the  appointment,  stated  in  the  replications,  it  is 
not  made  a  condition  precedent,  if  it  be  not  so  by  the  statute 
12  Geo.  II.  c.  29,  s.  6,  in  pursuance  of  which  statute  the  appoint- 
ment took  place ;  and,  by  the  statute,  we  think  it  is  not  made  a 
condition  precedent,  either  to  the  enjoyment  of  the  office,  or  to 
the  liability  to  account  for  the  monies  received  by  virtue  of  the 
office.  The  statute  appears  to  us  in  this  respect  to  be  directory 
only  ;  and  if  so,  the  appointment  of  the  defendant  was  complete, 
though  such  security  was  not  given,  and  the  rejoinders  are  all 
bad  in  law,  as  tendering  issue  on  an  immaterial  allegation. 
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Rex  The  second  question  is  one  of  more  difficulty  and  importance. 

L'atteson.  It  was  admitted  on  the  argument,  that  the  offices  of  treasurer 
and  of  justice  of  the  peace  are  incompatible  :  it  is  also  admitted 
on  the  pleadings  that  the  defendant  was  appointed  to  and 
accepted  the  office  of  county  treasurer.  The  question  is,  what 
is  the  effect  of  that  appointment  and  acceptance?  Without 
acceptance  by  the  person  appointed,  it  is  clear  that  the  first  office 
[  *23  ]  would  not  be  avoided  (l).  After  acceptance,  is  the  first  *office 
become  absolutely  void,  so  that  the  party  may  be  ousted  by  a 
proceeding  in  quo  warranto  ?  If  we  were  to  hold  that  the  office 
of  justice  of  the  peace  is  absolutely  void  in  this  case,  it  would  be 
difficult  not  to  come  to  the  same  conclusion  in  every  case  in 
which  a  justice  of  the  peace  accepted  an  office  within  his  district 
accountable  before  justices  or  at  Sessions ;  that,  for  instance,  of 
overseer  of  the  poor,  or  churchwarden,  or  surveyor  of  the  high- 
ways, and  it  would  beo:  mischievous  consequence  to  the  interests 
of  the  public,  if  it  were  to  be  decided  that  a  magistrate  could  not 
discharge  the  important  duties  of  those  subordinate  situations 
without  losing  entirely  and  for  ever  his  superior  office. 

This  very  question,  how  far  the  office  of  justice  of  the  peace 
and  the  office  of  overseer  were  compatible,  came  before  the  Court 
in  K ex  v.  Gayer  (2) ;  the  Court  gave  no  judicial  opinion  on  it ; 
but  from  the  form  of  the  proceeding,  which  was  an  application 
to  quash  an  order  of  Sessions  discharging  an  order  of  two  justices 
appointing  the  defendant,  who  was  an  acting  justice  of  the  peace 
for  the  county,  to  be  an  overseer  of  the  poor,  it  seems  to  have 
been  considered  both  by  the  Bar  and  by  the  Bench,  that  if  the 
two  offices  were  incompatible  the  consequence  would  be,  that  the 
party  should  be  discharged  from  that  of  overseer  as  having  been 
disqualified  or  exempted,  and  not  from  that  of  justice  of  the 
peace  as  being  vacated  by  the  appointment  to  be  overseer. 

Again,  it  would  be  an  anomaly  in  the  law,  if  a  public  officer 
who  could  not  directly  resign,  or  be  amoved  without  the  con- 
currence or  privity  of  a  superior  authority,  should  be  able  to 
accomplish  the  same  object  indirectly  by  an  acceptance  of  an 
r  *24  ]  incompatible  office.  A  *sheriff,  for  instance,  who  is  indictable 
for  not  accepting  and  exercising  his  office,  might  relieve  himself 

(1)  Noy  s  Eep.  78 ;    Dyer's  Rep.  332  b,  in  note.  (2)  1  Burr.  245. 
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without  the  concurrence  of  the  Crown  by  being  elected  to  the         Bex 
office  of  coroner ;  and  other  instances  of  the  same  kind  might     patteson. 
be  put. 

These  considerations  lead  us  to  doubt  whether  the  general 
proposition  can  be  supported,  that  under  all  circumstances,  the 
acceptance  of  an  incompatible  office,  by  whomsoever  the  appoint- 
ment to  it  is  made,  absolutely  avoids  a  former  office ;  and  upon 
reference  to  the  authorities,  we  think  that  this  proposition  is  not 
made  out ;  but  that  it  must  be  limited  and  qualified ;  and  that 
such  acceptance  (though  it  may  be  ground  of  amotion)  does  not 
operate  as  an  absolute  avoidance  in  those  cases  where  a  person 
cannot  divest  himself  of  an  office  by  his  own  mere  act,  but 
requires  the  concurrence  of  another  authority  to  his  resignation 
or  amotion,  unless  that  authority  is  privy  and  consenting  to  the 
second  appointment. 

In  the  earlier  text  books  and  authorities,  the  ground  upon 
which  the  acceptance  of  an  incompatible  office  avoids  another 
is  not  distinctly  explained.  In  the  cases,  however,  of  Gage  v. 
Peacock  (l)  and  Verrior  v.  The  Mayor  of  Sandwich  (2),  it  appears 
to  have  been  argued  on  the  ground  of  an  implied  surrender  ;  and 
in  some  more  modern  cases,  where  the  first  office  is  clearly 
avoided,  the  reason  expressly  stated  is,  that  it  operates  as  an 
implied  surrender  of  the  former  office,  or  an  amotion  from  it. 
In  i?#\r  v.  Tielawney  (3)  Lord  Mansfield  puts  it  on  the  former 
ground ;  and  that  opinion  is  adopted  by  Buller,  J.  in  Milliard 
v.  Thatcher  (4).  *Lord  Ken  yon,  in  Rex  v.  Pateman  (r>),.  puts  [  •25  J 
it  on  the  latter.  See  also  the  opinion  of  Littledale,  J.  in  Rex 
v.  Hughes  («). 

If  this  view  of  the  subject  be  correct,  it  seems  to  follow  that 
the  acceptance  of  the  second  office  will  not  absolutely  avoid  the 
first,  unless  it  be  made  by,  or  with  the  privity  of,  that  authority 
which  has  the  power  to  accept  the  surrender  of  the  first  or  to 
amove  from  it. 

Upon  reference  to  the  authorities  it  will  be  found  that  in  most, 
if  not  in  all  cases  where  the  office  has  been  held  to  be  absolutely 

(1)  Noy,  12.  (4)  1  R.  R.  431  (2  T.  R.  87). 

(2)  2  Keb.  92.  (5)  1  R.  R.  621  (2  T.  R.  777). 
13}  :i  Burr.  161o.                       (6)  29  R.  R.  458  (5  B.  &  C.  886). 
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Rex  void,  a  surrender  to  and  acceptance  by  the  same  persons  who 
Patteaon.  appointed  to  the  second  office,  or  an  amotion  by  them,  would  be 
good. 

A  forester  by  patent  for  life,  or  warden  of  a  forest,  made 
justice  in  eyre  of  the  same  forest  pro  hoc  vice,  4  Inst.  810;  a 
justice  of  C.  P.  made  justice  of  K.  B.,  Dyer,  158  b;  a  Remem- 
brancer of  the  Exchequer  for  life  made  a  Baron  of  the  Exchequer, 
Dyer,  197  b ;  a  flag  officer  appointed  to  another  command, 
Johnstone  v.  Margetson  (l), — are  all  instances  in  which  both 
appointments  are  made  by  the  Crown.  The  case  of  a  town  clerk 
made  mayor,  Sid.  805,  a  jurat  made  town  clerk,  Milliard  v. 
Thatcher  (2),  a  burgess  made  alderman,  Rex  v.  Hughes,  all 
appear  to  be  cases  of  appointments  by  the  corporation  at  large. 
In  Hex  v.  Tizzard  (3)  it  does  not  appear  by  the  pleadings  in  the 
case,  whether  the  mayor,  alderman,  and  bailiffs  who  appointed 
to  the  office  of  town  clerk,  had  or  had  not  the  power  of  accepting 
the  resignation  of  that  of  alderman ;  and  as  this  objection  was 
[  *-•»  ]  not  stated,  we  do  not  ^consider  the  case  as  forming  an  exception 
to  the  position  now  laid  down. 

The  cases  of  a  forester  appointed  by  the  Crown  and  elected 
verderer  by  the  freeholders,  Sir  Charles  Howard's  case  (4),  a 
coroner  made  a  verderer,  Com.  Dig.,  Officer,  G.  4,  only  shew 
that  the  acceptance  of  the  new  appointment  is  a  ground  of 
discharge  from  the  old  one  by  the  Crown ;  and  that  this  is  so 
further  appears  from  the  argument  of  Noy  in  Sir  W.  Jones,  who 
said,  "  that  he  had  seen  precedents  that  divers  offices  had  been 
seized  because  one  had  so  many,  qnod  eis  intendere  nequit."  In 
Sid.  805,  where  it  is  said  that  the  Chief  Justice  cannot  be 
prothonotary  in  his  own  Court,  it  is  not  said  that  by  accepting 
it  the  office  of  Chief  Justice  would  be  void. 

Upon  principle,  not  conflicting  with  any  of  the  authorities,  it 
seems  that  an  officer  cannot  avoid  his  office  by  accepting  another, 
unless  his  office  be  such  as  he  could  determine  by  his  own  act 
simply,  or  unless  that  authority  concurs  in  the  new  appoint- 
ment, which  could  accept  the  surrender  of,  or  amove  from,  the 
old  one. 

(1)  1  H.  Bl.  261.  (3)  33  B.  B.  226  (9  B.  &  C.  41S). 

\2)  1  B.  B.  431  (2  T.  B.  81).  (4)  Sir  W.  Jones,  293. 
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This  defendant  is  an  alderman,  and,  by  virtue  of  that  office,         Rex 
a  justice  ;  the  office  of  alderman  he  could  only  surrender  to  the     patteson. 
corporation  at  large,  or,  by  charter  or  prescription,  or  by-law,  to 
a  select  body. 

That  the  assent  of  the  corporation  to  the  resignation  of  an 
office  is  necessary  appears  from  the  following  authorities  : 

In  2  Roll.  Abr.  456,  it  is  said,  that  an  alderman  by  the  assent 
of  the  corporation  can  resign  and  relinquish  his  office  to  the 
corporation,  for  there  is  no  reason  why  *he  should  be  bound  to  [  *27  ] 
execute  and  continue  in  his  office  for  all  his  life,  against  his  will ; 
and  the  corporation  may  take  such  surrender  of  right  without 
any  power  given  by  the  charter  to  take  it.  In  Rex  v.  Tidderley  (i) 
it  is  laid  down  that  every  corporation,  as  a  corporation,  has  power 
to  take  a  resignation.  In  Taylor's  case  (2)  the  question  was, 
whether  an  alderman  might  surrender  or  not?  Coventry, 
solicitor,  said  he  could  not,  and  cited  Medlicott's  case,  where  the 
opinion  of  the  Court  was,  that  he  could  not ;  but,  per  Dodderidge, 
"perhaps  they  would  not  accept  his  surrender."  In  Com.  Dig., 
tit.  Franchises,  F.  80,  it  is  said,  every  member  or  officer  of  a 
corporation  may  resign  his  place  or  office.  Nothing  is  mentioned 
of  acceptance;  but  as  it  is  followed  by  these  words,  "and  a 
corporation  has  power  to  take  such  resignation,"  it  seems  to  be 
implied  that  the  corporation  must  accept  it  in  order  to  render  it 
valid.  Rex  v.  The  Mayor  of  Rippon  (3),  and  Rex  v.  Lane  (4),  are 
authorities  to  the  same  effect. 

If,  then,  the  assent  of  the  corporation  at  large  or  a  select  body 
be  required  to  make  a  resignation  valid  and  complete,  the 
defendant  could  not  in  this  case  have  effectually  got  rid  of  his 
offices  of  justice  and  alderman  merely  by  his  own  act,  and  the 
adoption  of  it  by  the  other  justices  and  aldermen  in  Sessions 
assembled  ;  and  if  so,  there  can  be  no  implied  surrender  of  those 
offices  by  acceptance  of  an  incompatible  appointment  from  them, 
assembled  and  acting  in  the  same  character. 

The  offices  of  justice  and  alderman,  therefore,  did  not  become 
absolutely  void  by  that  acceptance. 

(1)  Sid.  14.  (3)  1  Ld.  Ray.  563. 

(2)  Popham,  133,  reported,  2  Roll.  (4)  2  Ld.  Ray.  1304. 
U.  a*  H'tzttnV*  case. 
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Hex  It  must  not,  however,  be  supposed,  that  in  laying  this  down  in 

patteson.     the  present  instance,  the  Court  mean  in  the  slightest  degree  to 

[  *8  ]        trench  upon  the  rule,  that  where  two  offices  are  incompatible 

they  cannot  be  held  together.     This  is  a  rule  founded  on  the 

plainest  principles  of  public  policy,  and  which  has  obtained  from 

very  early  times. 

It  is  not  perhaps  necessary  for  the  Court  to  decide  more,  than 
that  the  circumstances  of  the  defendant  being  appointed  to,  and 
accepting  the  office  of  treasurer,  did  not  vacate  that  of  alderman 
and  justice.  But  as  it  may  be  objected,  that  if  so,  the  two 
offices  may  yet  be  held  together,  it  may  be  as  well  to  add,  that 
the  acceptance  of  the  treasurership  may  perhaps  be  the  ground 
of  amotion  by  the  corporate  body  ;  and  in  addition,  that  it 
seems  to  us  that  the  defendant  was  not  a  person  capable,  under 
12  Geo.  II.  c.  29,  s.  6,  as  long  as  he  was  an  alderman  and  a  justice, 
of  being  nominated  and  appointed  treasurer.  Though  there  be 
no  direct  prohibition  in  the  statute  of  such  an  appointment,  it  is 
clear  that  it  never  contemplated  the  possibility  of  the  justices 
appointing  one  of  themselves.  By  the  sixth  section  they  are  to 
appoint  a  person  resident  in  the  county,  he  first  giving  sufficient 
security,  and  he  is  to  pay  the  money  in  his  hands  according  to 
their  orders;  and  by  the  seventh  section  he  is  to  keep  books 
of  entries  of  the  sums  received  and  paid  by  him,  and  to  deliver 
in  accounts,  upon  oath  if  required,  of  such  sums,  and  to  lay 
before  the  justices  at  Sessions  proper  vouchers  for  the  same. 
He  is,  moreover,  by  the  eleventh  section,  to  be  continued  in 
office  or  to  be  removed  at  their  pleasure,  and  to  be  allowed  such 
sum  for  his  care  and  pains  in  the  execution  of  his  trust,  not 
exceeding  20/.  by  the  year,  as  they  in  their  discretion  shall 
[  *2i>  ]  *think  fit.  All  these  provisions  shew  that  he  is  intended  to  be 
a  mere  ministerial  officer  under  the  justices,  and  not  to  be  one 
of  their  own  body.  And  therefore,  if,  as  we  think  is  the  case 
here,  the  justices  of  the  county  of  the  city  of  Norwich  and  Mr. 
Patteson  could  not,  for  the  reasons  above  given,  by  their  own 
acts,  the  justices  by  appointing  to,  and  Mr.  Patteson  by  accept- 
ing, the  office  of  treasurer,  vacate  his  office  of  alderman  and 
justice,  to  which  under  the  King's  charter  he  was  elected  by  the 
citizens  duly  assembled  at  a  corporate  meeting  for  that  purpose, 
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and  the  offices  could  not  be  held  together ;    it  follows,  as  a         Rex 
necessary  consequence,  that  the  defendant  was  not  eligible  to     patteson. 
that  office,   and,   if    he   still  fill  it    in   conjunction   with   his 
character  of  alderman  and  justice,  may  by  some  legal  proceeding 
be  amoved,  and  this  conclusion  is  materially  strengthened  by  the 
case,  before  cited,  of  Rex  v.  Gayer  (l). 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
Court  must  be  for  the  defendant. 

This  judgment  must  be  considered  as  that  of  my  brothers 
Littledalb,  Taunton,  and  myself.  My  brother  Pattbsox  has 
taken  no  part  in  the  consideration  of  the  case,  for  private 
reasons.    Lord  Tbnterden,  I  believe,  entirely  concurred  in  this 

*    *         *  ''  Judgment  for  the  defendant. 


REX   v.  EDWARD   PEASE  and   Others  (3).  isa*. 

(4  Barn.  &  Adol.  30—42 ;  S.  C.  1  N.  &  M.  6M.)  r~~^~] 

By  an  Act  reciting  that  a  railway  between  certain  points  would  be  of 
great  public  utility,  and  would  materially  assist  the  agricultural  interest 
and  the  general  traffic  of  the  country,  power  was  given  to  a  company  to 
make  such  railway,  according  to  a  plan  deposited  with  the  clerk  of  the 
peace,  from  which  they  were  not  to  deviate  more  than  100  yards.  By 
a  subsequent  Act  the  Company,  or  persons  authorized  by  them,  were 
empowered  to  use  locomotive  engines  upon  the  railway. 

The  railway  was  made  parallel  and  adjacent  to  an  ancient  highway, 
and  in  some  places  came  within  five  yards  of  it.  It  did  not  appear 
whether  or  not  the  line  could  have  been  made,  in  those  instances,  to 
pass  at  a  greater  distance.  The  locomotive  engines  on  the  railway 
frightened  the  horses  of  persons  using  the  highway  as  a  carnage  road. 
On  indictment  against  the  Company  for  a  nuisance : 

Held,  that  this  interference  with  the  rights  of  the  public  must  be  taken 
to  have  been  contemplated  and  functioned  by  the  Legislature,  since  the 
words  of  the  statute  authorizing  the  use  of  the  engines  were  unqualified  ; 
and  the  public  benefit  derived  from  the  railway  (whether  it  would  have 
excused  the  alleged  nuisance  at  common  law  or  not)  shewed  at  least  that 
there  was  nothing  unreasonable  in  a  clause  of  an  Act  of  Parliament 
giving  such  unqualified  authority. 

Indictment  stated  that  before  and  at  the  time,  &e.  there  was 
a  certain  King's  highway,  in  the  parish  of  Stockton-upon-Tees 

(1)  1  Burr.  245.  surrendered  the  patent  creating  him 

(2)  Lord  Tenterden,  during  the  a  Judge  of  the  Common  Pleas, 
argument,  stated  that,  on  his  being  (3)  The  principle  of  this  case  has 
appointed  a  Judge  of  this  Court,  he  been  followed  in  numerous  cases,  of 
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Rex  in  the  county  of  Durham,  leading  from  Stockton  to  Yarm,  used 
Pease.  by  the  King's  subjects  with  horses,  carriages,  &c. ;  and  that 
during  all  the  time  aforesaid  there  was  in  the  same  parish  an 
iron  railway  and  tramroad,  leading  from  the  river  Tees  near  the 
south-west  end  of  the  town  of  Stockton  towards  and  unto  Wilton 
Park  colliery,  which  railway  was  raised  to  a  great  height,  to  wit 
five  feet,  higher  than  the  said  highway,  and  was  parallel  and 
adjacent  to  a  part  of  the  same,  in  the  parish,  &c,  of  the  length, 
&c,  and  breadth,  &c,  between  Stockton  and  Yarm  aforesaid. 
And  that  the  defendants  on,  &c,  and  on  divers  other  days,  <fcc, 
set  up  and  placed  on  the  said  railway  so  parallel  and  adjacent, 
&c,  divers,  to  wit  ten  locomotive  engines  to  be  worked  and 
propelled  by  steam  along  the  said  railway,  together  with  divers, 
to  wit,  &c,  furnaces  and  stoves  on  each  of  the  said  days 
and  times  employed  in  working  and  propelling  the  said  engines 
by  steam  ;  and  did  on  the  said  days,  &c,  use  the  said  engines 
so  worked  and  propelled  by  steam,  and  the  said  furnaces  and 
stoves  respectively  so  employed  in  working  and  propelling  the 
[  *3i  ]  same  by  steam ;  and  did  *on,  &c,  put,  place  and  burn  in  the 
said  engines  so  worked,  <fcc,  and  in  the  said  furnaces  and  stoves 
so  employed  in  working,  &c,  parallel  and  adjacent  to  such  part 
of  the  said  highway,  divers  large  quantities  of  coke,  coal,  char- 
coal, wood,  &c,  close  to  the  said  part  of  the  said  highway,  and 
thereby  corrupted  the  air  and  caused  noisome  smokes,  &c. ;  and 
that  they  did  on  the  said  days,  &c,  attach  to  each  of  the  said 
engines  a  great  number,  to  wit  the  number  of  twenty-six,  of 
waggons  loaded  with  coal,  and  unlawfully  caused  the  said 
engines  so  worked  by  steam,  with  the  said  waggons  so  loaded 
with  coal,  attached  thereto,  to  move  along  the  said  part  of  the 
said  railway  so  raised,  &c,  and  parallel,  &c,  for  a  great  length 
of  way,  to  wit  one  mile,  with  great  noise,  force,  and  violence ; 
and  did  then  and  there  with  the  said  engines,  furnaces  and 
stoves,  and  the  fires  burning  therein  as  aforesaid,  exhibit  terrific 
and  alarming  appearances,  and  make  divers  loud  explosions, 
shocks  and  noises,  whereby  it  became  dangerous  for  the  subjects 

which  it  may  be  sufficient  to  refer  Hammersmith  Ry.  Co.  v.  Brand  (H..  L. 
to  Vanyhan  v.  Toff  Vale  By.  Co.  (1860)  1869)  L.  R.4  ILL.  171,  38  L.  J.  Q.  B. 
5  H.  &  X.  679,  29  L.  J.  Ex.  247 ;      265.— R.  C. 
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of  this  realm  to  go,  return,  pass  and  repass  on,  through,  over  Rex 
and  along  the  said  common  highway,  near  to,  parallel  and  pease. 
adjacent  to  the  said  railway  and  tramroad ;  to  the  great  terror, 
&c,  and  common  nuisance  of  all  the  liege  subjects  then  and 
there  going,  returning,  &c,  with  their  horses,  carts  and  carriages, 
in,  through,  and  along  the  said  part  of  the  said  highway  so 
parallel,  &c.  There  were  several  other  counts,  dividing  and 
generalizing  the  statement.  Plea,  not  guilty.  The  indictment 
was  tried  at  the  Yorkshire  Lent  Assizes,  1832,  by  a  jury  of  that 
county  (on  a  suggestion  that  an  impartial  trial  could  not  be  had 
in  the  county  of  Durham),  before  Parke,  J.,  and  a  special  verdict 
was  found. 

The  verdict  described  the  respective  situations  of  the  *highway  [  *32  1 
and  of  the  railway  or  tramroad  as  mentioned  in  the  indictment, 
adding,  that  the  latter  was  constructed  under  and  by  virtue  of 
the  Acts  of  Parliament  after  mentioned,  or  one  of  them.  It  also 
stated  that  the  railway,  which  was  adjacent  and  parallel  to  the 
highway  for  more  than  a  mile  between  Stockton  and  Yarm,  was 
separated  from  it  only  by  a  low  hedge,  except  in  some  places 
where  there  were  small  plantations;  and  that  in  many  places 
the  two  roads  were  not  more  than  five  yards  apart.  That  the 
defendants  (under  the  authority  of  the  Stockton  and  Darlington 
Railway  Company)  did  put  upon  the  said  railway,  so  being 
parallel,  &c,  six  locomotive  engines  worked  by  steam,  for  the 
purpose  of  drawing  coal-waggons  thereon,  which  engines  (under 
the  direction  of  the  defendants)  travelled  on  the  said  railway, 
drawing  coal-waggons,  by  night  and  day,  and,  when  so  travelling, 
emitted  great  quantities  of  smoke  and  steam,  and  made  a  great 
noise,  and  by  their  appearance  and  noise  alarmed  the  horses  of 
many  of  the  King's  subjects  when  travelling  along  the  said 
highway,  and  thereby  occasioned  many  accidents,  and  impeded 
and  annoyed  his  Majesty's  subjects  in  passing  and  repassing 
along  the  highway  with  their  horses  and  carriages.  But  the 
verdict  went  on  to  state,  "  that  the  locomotive  engines  were  of 
the  best  construction  known  at  the  time  when  they  were  con- 
structed, and  that  the  said  defendants  used  due  care  and  diligence 
in  the  management  of  them,  and  from  time  to  time  adopted  such 
improvements  as  had  been  discovered  in  the  erection  and  manage- 
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Rex  ment  of  locomotive  engines  worked  by  steam ;  and  that  the  said 
Pease.  defendants  used  the  said  engines  as  aforesaid  for  the  purpose  of 
facilitating,  and  did  thereby  facilitate  the  transport  and  carriage 
[  •83  ]  of  coals  and  other  *goods  upon  the  said  railway  and  tramroad, 
and  that  the  public  obtained  coals  cheaper  and  much  better  by 
the  use  of  the  locomotive  engines,  but  that  many  coal-waggons 
are  drawn  on  the  railroad  by  horses.' '  It  was  further  stated 
that  by  the  statute  1  &  2  Geo.  IV.  c.  xliv.  certain  persons  were 
united  into  a  company,  and  created  a  corporation,  under  the 
name  of  The  Stockton  and  Darlington  Kailway  Company,  for 
the  purpose  of  making  and  maintaining  a  railway  or  tramroad 
from  the  river  Tees  at  Stockton  to  Witton  Park  colliery,  with 
several  branches  therefrom,  all  in  the  county  of  Durham.  And 
that  by  another  statute,  4  Geo.  IV.  c.  xxxiii.,  (which  was  stated 
in  the  title  to  be  made  for  the  purpose  of  enabling  the  said 
Company  to  vary  the  line  of  their  railway  and  of  some  of  its 
branches  and  to  make  an  additional  branch,  and  of  altering  and 
enlarging  the  powers  of  the  former  Act,)  it  was  enacted,  in 
sect.  8,  "  That  it  shall  and  may  be  lawful  for  the  said  Company, 
or  any  person  or  persons  authorized  or  permitted  by  them,  from 
and  after  the  passing  of  this  Act,  to  make  and  erect  such  and  so 
many  locomotive  or  moveable  engines  as  the  said  Company  shall 
from  time  to  time  think  proper  and  expedient,  and  to  use  and 
employ  the  same  in  or  upon  the  said  railways  or  tramroads,  or 
any  of  them,  by  the  said  recited  Act  and  this  Act  directed  or 
authorized  to  be  made,  for  the  purpose  of  facilitating  the  trans- 
port, conveyance,  and  carriage  of  goods,  merchandize,  and  other 
articles  and  things  upon  and  along  the  same  roads ;  and  also  of 
passengers  "  (l).  The  verdict  found  that  some  of  the  defendants 
were  members,  and  the  rest  servants,  of  the  Company.  This 
case  was  argued  in  last  Trinity  Term  (2). 

f  34  j  Cressivell  for  the  Crown : 

The  Company  were  not  justified  in  using  the  locomotive 
engines,  as  they  have,  to  the  detriment  of  the  public.  The 
statutes  under  which  they  act  did  not  oblige  them  to  come  within 

(1)  Locomotive  engines  were  not  (2)  Before  Lord  Tenterden,  Ch.  J., 

mentioned  in  the  former  Act.  Littledale,  Parke,  and  Taunton,  JJ. 
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so  short  a  distance  of  the  highway :  for  by  1  &  2  Geo.  IV.  c.  xliv.  Rex 

s.  7,  it  is  enacted,  that  the  Company  in  making  their  railroads  pbabb. 
shall  not  deviate  more  than  100  yards  from  the  course  or  direction 
laid  down  in  the  map  or  plan  deposited  with  the  clerk  of  the 
peace,  and  referred  to  in  sect.  6 :  they  might,  therefore,  have 
deviated  to  an  extent  not  exceeding  100  yards,  and  by  so  doing 
they  could  have  gone  far  enough  from  the  highway  to  avoid 
endangering  the  public.  They  must  contend,  on  the  other  hand, 
that  they  have  a  right  to  do  all  that  the  letter  of  the  statute 
authorizes,  however  prejudicial  to  the  public,  and  although  not 
necessary  to  their  undertaking;  for  it  was  not  necessary  that 
their  railroad  should  approach,  in  parts,  within  five  yards  of  the 
highway,  or  be  separated  from  it  only  by  a  low  hedge.  Plowden, 
in  commenting  upon  Eyston  v.  Studd(i),  says,  "It  is  not  the 
words  of  the  law,  but  the  internal  sense  of  it,  that  makes  the 
law ;  and  our  law,  like  all  others,  consists  of  two  parts,  viz.  of 
body  and  soul ;  the  letter  of  the  law  is  the  body  of  the  law,  and 
the  sense  and  reason  of  the  law  is  the  soul."  The  restraint,  if 
the  Act  is  of  a  restraining  nature  (as  in  Eyston  v.  Studd  (2)),  or, 
if  it  be  an  enabling  Act,  the  power,  is  not  to  be  extended  against 
common  right  and  reason ;  but  the  operation  of  the  statute,  if 
opposed  to  these,  must  be  controlled  by  the  common  law.  Thus 
it  is  laid  down  in  Dr.  Bonham's  case  (3),  that  if  an  Act  of  Parlia- 
ment gives  the  lord  of  a  *manor  conusance  of  all  pleas  within  r  *35  ] 
his  manor,  he  shall  not  have  conusance  where  he  himself  is 
party.  In  Emanuel  v.  Constable^),  where  the  question  was 
upon  the  statute  25  Geo.  II.  c.  6,  s.  1,  which  enacts  that  if  any 
person  shall  attest  any  will  or  codicil,  to  whom  any  devise, 
legacy,  <fcc.  shall  be  thereby  made,  such  devise,  legacy,  &c.  shall 
be  void  as  to  him ;  the  Master  of  the  Rolls,  referring  to  the 
intention  and  not  the  letter  of  the  statute,  held  that  it  did  not 
extend  to  wills  of  personalty;  and  the  same  point  was  ruled, 
upon  the  same  principle,  in  Brett  v.  Brett  (5).  These  last  were 
cases  upon  a  public  Act :  the  statutes  in  question  here  are,  in 
their  nature,  private.     Such   statutes  have,  in  modern   cases, 

;i)  Plowd.  465.      See  also  Stowel  (3)  8  Co.  Rep.  118  b. 

v.  Is>r*1  Zouch,  Plowd.  363.  (4)  3  Russ.  436. 

2)  Plowd.  463.  (5)  3  Addams's  Rep.  210. 
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Rex  been  considered  as  agreements  between  the  adventurers  and  the 
PjfiASK.  public,  or  a  portion  of  it.  Lord  Hardwicke  says,  in  Hornby  v. 
Houlditch(i),  that  private  Acts  of  Parliament,  introduced  only 
for  the  settlement  of  particular  estates,  ought  to  be  considered 
only  as  common  conveyances,  and  directed  by  the  same  rules  of 
law,  and  therefore  cannot  be  taken  to  extend  as  a  discharge 
of  any  person's  right  not  mentioned.  Now  the  present  statutes 
provide  only  for  the  rights  of  the  adventurers,  the  land-owners 
over  whose  property  the  railroad  passes,  and  the  portion  of  the 
public  who  may  use  it.  By  1  &  2  Geo.  IV.  c.  xliv.  s.  1,  it  is 
enacted,  that  the  proprietors  shall  execute  the  powers  thereby 
granted,  doing  as  little  damage  as  may  be,  and  making  full 
satisfaction,  as  after  mentioned,  to  the  owners  of,  and  all  persons 
interested  in,  any  lands  or  hereditaments  which  shall  be  taken, 
used,  removed,  diverted,  or  injured,  for  all  damages  to  be  by 
them  sustained  in  or  by  the  execution  of  the  said  powers ;  and 
[  »36  ]  sections  16  *and  28  provide  for  the  making  of  such  compensation. 
If  it  had  been  intended  that  the  general  rights  of  the  public 
should  be  taken  away  by  this  Act,  it  may  be  presumed  the 
Legislature  would  also  have  provided  some  compensation  for 
them ;  but  they  have  none.  It  cannot  be  said  that  the  Company, 
having  bought  the  land  for  the  railway,  might  have  used  what 
engines  they  pleased  upon  it  without  an  Act  of  Parliament.  At 
the  time  when  the  first  statute  passed  there  were  no  locomotive 
engines.  Without  a  special  provision  by  a  new  Act  they  would 
have  been  a  nuisance  to  the  public,  (who,  by  the  1  &  2  Geo.  IV. 
c.  xliv.  s.  81,  were  authorized  to  use  the  railway  with  carriages 
and  horses  on  the  conditions  there  prescribed,)  and  perhaps  also 
to  the  proprietors  of  the  adjoining  lands  and  houses.  The  statute 
4  Geo.  IV.  c.  xxxiii.  was  therefore  necessary  to  give  the  company 
power,  as  against  those  land-owners,  and  that  part  of  the  public, 
to  use  locomotive  engines ;  it  does  not  follow  that  the  rights  of 
the  public  in  general  are  concluded  by  the  Act.  In  Rex  v.  Sir 
John  Morris  (2),  a  local  Act  enabled  proprietors  of  any  lands,  &c. 
to  make  railways  through  such  lands,  and  across  and  along  any 
road  or  roads  to  communicate  with  the  railway  of  a  certain 
company ;  and  there  Parke,  J.  observed  that,  supposing  this 
(1)  1  T.  E.  93,  ».  (2)  1  B.  &  Ad.  441. 
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clause  to  be  taken  alone,  it  must  at  least  be  understood  with  the  Rex 
limitation  that,  where  a  railway  was  laid  upon  another  road,  pease. 
sufficient  space  must  be  left,  independently  of  it,  for  the  public 
to  pass.  That  case  shews  that  where  a  privilege  is  bestowed  on 
private  adventurers,  which  may  contravene  the  right  of  the 
public,  it  must  (though  given  in  unqualified  terms)  be  exercised 
under  such  limitations  as  not  to  take  away  the  public  right. 

F.  Pollock,  contra  :  t 37  3 

The  construction  of  a  statute  is  like  that  of  any  other  instru- 
ment :  the  question  is,  what  was  meant  ?  and  the  nature  of  the 
statute  ought  to  make  no  difference,  if  the  meaning  be  plain. 
The  rule  given  in  Bac.  Abr.  Statute,  I.  6,  (from  PlowTd.  467)  is 
to  suppose  the  law-maker  present,  and  to  be  asked  what  he 
intended  ;  and  then  to  give  such  an  answer  as  he,  being  an  upright 
and  reasonable  man,  might  have  been  expected  to  give.  The 
statutes  in  question  here  are  not  analogous  to  the  Acts  for 
settling  property,  which  have  been  compared  to  private  agree- 
ments. The  enterprise  in  this  case  is  private ;  but  it  is  one  in 
which  the  public  are  largely  interested.  Like  Waterloo  Bridge, 
or  the  London  Docks,  it  has  a  mixed  object ;  profit  to  the 
adventurers,  and  public  benefit.  The  London  Docks  were 
established  by  private  funds,  but  were  subsidiary  to  a  material 
improvement  in  the  collection  of  the  revenue ;  and  a  monopoly 
was  therefore  given  to  the  company.  The  principle  in  such 
cases  is,  that  some  public  benefit  is  to  be  sacrificed  to  the  greater 
public  benefit  derived  from  the  undertaking.  What  that  is  in 
the  present  case,  is  shewn  by  the  recital  of  1  &  2  Geo.  IV.  c.  xliv.  (l). 
It  has  been  argued  that  these  Acts  provide  no  compensation  to 

(1)  The  preamble  recite*,  that  the  and  other  commodities  from  the  said 

proposed  railway  and  branches  from  town  and  port  of  Stockton  to  the 

it  will  be  of  great  public  utility,  by  said  town  of  Darlington,  and  into         i 

facilitating  the  conveyance  of  coal,  the  interior  of  the  said  county  of 

iron,  lime,  corn,  and  other  commo-  Durham;  and  will  materially  assist 

dities,  from  the  interior  of  the  county  the  agricultural  interest,  as  well  as 

of  Durham  to  the  town  of  Darlington,  the  general  traffic  of  that  part  of  the 

and  the  town  and  port  of  Stockton,  country ,  and  tend  to  the  improvement 

and   towards    and   into    the    North  of  the  estates  in  the  vicinity  of  the  said 

Riding  of  the  county  of  York ;  and  railways. 
al?««  the  conveyance  of  merchandize 
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Bbx  the  public  for  the  rights  alleged  to  be  taken  from  *them,  and 
Pease,  therefore  that  the  intention  cannot  have  been  to  take  away  those 
[  *38  ]  rights.  But  the  claims  of  the  public  were  undoubtedly  taken 
into  consideration  when  the  Act  passed,  and  it  must  have  been 
thought  that  the  general  convenience  to  be  expected  was  com- 
pensation enough.  Direct  compensation  is  never  given  to  the 
public  by  such  Acts ;  for  instance,  in  the  common  clause  in 
Turnpike  Acts,  enabling  the  trustees  to  take  materials  from  the 
waste,  no  indemnity  is  provided  for  what  is  so  taken. 

(Lord  Tenterden,  Gh.  J. :  That  is  not  so  in  all  cases,  and  it 
ought  not  to  be  in  any ;  for  the  undertakers  of  roads  are  enabled 
in  this  way  to  take  property  from  many  individuals  without 
paying.) 

They  and  the  public  are  benefited  by  the  road  being  made  at 
a  less  expense.  There  are  many  acts  done  on  public  roads 
which  might  be  considered  nuisances  but  for  the  necessity  of 
doing  them  in  the  ordinary  use  of  the  roads  ;  as  stopping  to  take 
up  and  set  down  goods.  Other  things  which  might  at  a  former 
period  have  been  thought  nuisances,  become  tolerable  from  the 
altered  habits  of  society.  A  new  kind  of  carriage,  as  an  omnibus, 
may  at  first  alarm  horses  travelling  on  the  road ;  but  it  comes 
into  common  use,  and  they  grow  accustomed  to  it.  The  use  of 
a  high  road  by  the  different  parties  interested  in  it,  is  a  continual 
balance  of  conveniences  and  inconveniences.  That  a  public 
right  may  be  sacrificed  in  consideration  of  a  benefit  by  which 
the  public  receive  compensation,  is  a  doctrine  fully  recognized 
in  Rex  v.  Russell  (l),  though  perhaps  that  case  must  not  be 
altogether  relied  upon,  as  the  Lord  Chief  Justice  differed  in 
opinion  from  the  other  Judges. 

[  »39  ]  (Lord  Tenterden,  Ch.  J. :  It  has  the  *authority  of  a  decision 

of  this  Court.) 

It  may  be  said  here,  that  the  parties  receiving  benefit  from  the 

use  of  the  railroad  are  not  the  same  with  those  inconvenienced 

by  the  alleged  nuisance ;  but  this  is  too  narrow  a  view  of  the 

(1)  30  R.  R.  432  (6  B.  &  C.  566). 
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case :  the  public  at  large  are  to  be  considered,  and  they  are  Bex 
lienefited  by  the  general  facilities  and  advantages  gnTen  to  the  pease. 
commerce  of  this  district.  At  least  there  is  no  improbability  in 
t>upposin(*  that  the  Legislature  took  this  view  of  the  subject  in 
framing  the  Act.  It  is  suggested  that  the  clause  authorizing  the 
employment  of  these  engines  was  introduced  only  to  prevent 
the  adjoining  land-owners,  or  the  persons  using  the  railroad, 
from  treating  them  as  a  nuisance ;  but  there  are  no  words  in 
the  Act  to  warrant  such  a  limitation.  The  Company  have 
exercised  their  power  so  as  to  cause  the  least  possible  incon- 
venience, by  using  engines  of  the  best  construction.  Some 
inconvenience  was  to  be  expected,  or  the  legislative  permission 
would  not  have  been  necessary.  It  is  urged  that  the  Company 
are  empowered  to  deviate  a  hundred  yards  from  the  proposed 
line,  and  therefore  ought  to  have  gone  to  a  greater  distance  from 
the  highway ;  but  it  does  not  appear  that  this  power  was  given 
with  a  view  to  the  protection  of  the  public,  nor  does  the  case 
shew  that  at  the  particular  points  in  question  the  deviation 
could  have  been  made.  Neither  does  it  appear  that  the  railroad 
could  have  been  screened  from  the  highway  more  effectually  than 
it  is.  The  privilege  of  travelling  this  railway  with  locomotive 
engines  is  not  confined  to  the  Company ;  the  public  are  entitled 
to  do  the  same. 

(Lord  Tenterden,  Ch.  J. :  Only  with  the  Company's  leave. 
They  have  a  monopoly  as  to  the  use  of  the  engines.) 

Cresstcell,  in  reply :  [  40  ] 

The  doctrine  of  compensation  was  certainly  carried  to  a  great 
length,  in  Hex  v.  Russell  (l),  by  the  learned  Judge  who  tried  the 
cause ;  and  Holroyd,  J.,  in  giving  judgment,  does  not  ground 
his  opinion  upon  that  doctrine.  To  apply  it  to  the  present  case 
would,  at  all  events,  be  carrying  it  much  too  far.  In  the  instance 
referred  to,  of  Turnpike  Acts  giving  authority  to  take  materials 
from  the  waste,  the  benefit  accrues  to  the  public,  the  loss  only 
to  individuals.  Here  the  Company  acquire  a  monopoly  in  the 
use  of    the   engines   with  which    the   road    is   now   travelled, 

(1)  30  R.  K.  432  ((>  H.  &  C.  3Gii\ 
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Rex         and  they  claim  to  do  that  which  is  generally  injurious  to  the 

Pease.        public. 

Cur.  adv.  writ. 

The  judgment  of  the  Court  was  delivered  in  this  Term  by 
Parke,  J.,  who,  after  stating  the  special  verdict,  proceeded 
as  follows : 

The  case  turns  upon  the  meaning  of  the  eighth  section  of  the 
statute  4  Geo.  IV.  c.  xxxiii.  and  the  question  is,  whether  that 
section  gives  an  authority  to  the  Company  to  use  locomotive 
engines  on  the  railway  absolutely,  or  only  with  some  implied 
condition  or  qualification,  that  they  should  employ  all  practicable 
means  to  protect  the  public  against  any  injury  from  them?  and 
those  means  were,  on  the  argument,  suggested  to  be,  the  altering 
the  course  of  the  railroad,  or  the  erection  of  fences  or  screens  of 
sufficient  height  to  exclude  the  view  of  the  engines  from  the 
passengers  on  the  common  highway.  Now  the  words  of  the 
clause  in  question  clearly  give  to  the  Company  the  unqualified 
[  *4i  ]  authority  to  use  the  engines  ;  and  we  are  to  construe  *provisions 
in  Acts  of  Parliament  according  to  the  ordinary  sense  of  the 
words,  unless  such  construction  would  lead  to  some  unreasonable 
result,  or  be  inconsistent  with,  or  contrary  to,  the  declared  or 
implied  intention  of  the  framer  of  the  law,  in  which  case  the 
grammatical  sense  of  the  words  may  be  extended  or  modified  ; 
instances  of  which  are  to  be  found  in  the  case  of  Eyston  v. 
Stndd(i)y  and  Bacon's  Abr.  statute  letter  I.,  referred  to  during 
the  course  of  the  argument. 

Let  us,  then,  consider  whether  there  is  any  thing  unreasonable, 
or  contrary  to  the  express  or  implied  intention  of  the  Legislature, 
in  construing  these  words  in  their  ordinary  sense,  and  without 
any  such  condition  or  qualification  as  before  mentioned.  It  is 
clear  that  the  makers  of  this,  and  the  prior  Act,  had  in  view  the 
construction  of  a  railroad  (with  its  branches)  in  a  certain  defined 
line,  which  (1  &  2  Geo.  IV.  c.  xliv.  s.  6,  and  4  Geo.  IV.  c.  xxxiii. 
s.  3)  had  been  delineated  on  a  map,  deposited  with  the  clerk 
of  the  peace,  and  from  which  line  the  road  was  not  to  deviate 
more  than  100  yards,  and  not  into  the  grounds  of  persons  not 

(1)  Plowd.  463. 
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mentioned  in  the  book  of  reference.  The  Legislature,  therefore,  Rex 
must  be  presumed  to  have  known  that  the  railroad  would  be  pease. 
adjacent  for  a  mile  to  the  public  highway,  and  consequently  that 
travellers  upon  the  highway  would  be  in  all  probability  incom- 
moded by  the  passage  of  locomotive  engines  along  the  railroad. 
That  being  presumed,  there  is  nothing  unreasonable  or  inconsis- 
tent in  supposing  that  the  Legislature  intended  that  the  part  of 
the  public  which  should  use  the  highway  should  sustain  some 
inconvenience  for  the  sake  of  the  greater  *good  to  be  obtained  by  r  *42  ] 
other  parts  of  the  public  in  the  more  speedy  travelling  and 
conveyance  of  merchandize  along  the  new  railroad.  Can  any 
one  say  that  the  public  interests  are  unjustly  dealt  with,  when 
the  injury  to  one  line  of  communication  is  compensated  by  the 
increased  benefit  of  another  ?  So  far  is  such  a  proceeding  from 
being  unreasonable,  that  it  was  held  by  the  majority  of  the 
Judges  in  Hex  v.  I{ti8sell(\),  that  a  nuisance  was  excusable  on 
that  principle  at  common  law  ;  and  whether  that  be  the  law  or 
not,  at  least  it  is  clear  that  an  express  provision  of  the  Legislature, 
having  that  effect,  cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the 
public  the  benefit  of  the  use  of  these  engines,  might  have  been 
effected  without  the  same  injury  to  the  other  part  using  the  road, 
if  the  Act  had  imposed  on  the  Company  the  obligation  of  erecting 
a  sufficient  fence  or  screen,  at  their  own  cost :  or  had  provided 
that  the  line  of  road  should  be  different  at  that  place  ;  but  it  is 
by  no  means  necessary  to  imply  such  an  obligation  in  order  to 
make  the  clause  reasonable  and  consistent,  for  it  has  been  shewn 
to  be  so  without  it ;  and  it  is  natural  to  suppose  that  if  such  a 
condition  had  been  intended  it  would  have  been  particularly 
expressed. 

For  these  reasons,  we  think  that  the  defendants  were  justified 
under  the  above-mentioned  section  of  the  4  Geo.  IV.,  and  there- 
fore that  the  judgment  of  the  Court  should  be  in  their  favour. 

Judgment  for  the  defendants. 

(1)  30  R.  R.  432  (6  B.  &  C.  566). 
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A  testator,  after  premising  that,  should  his  daughter  die  unmarried,  he 
would  not  have  his  estate  sold  or  frittered  away  after  her  decease,  or  left 
to  any  body  who  would  not  reside  on  it,  but  that  it  should  be  entailed, 
and  residence  be  made  the  absolute  groundwork  of  such  entail ;  devised 
all  his  real  estate  to  trustees  and  their  heirs  :  "  But  to  permit,  neverthe- 
less, my  daughter  S.  J.  not  only  to  receive  the  rents  and  profits  thereof 
to  her  own  use,  or  to  sell  or  mortgage  any  part,  but  also  to  settle  on  any 
husband  she  may  take  the  same  or  any  part  thereof  for  life,  should  he 
survive  her,  but  not  without  his  being  liable  to  impeachment  for  waste  or 
non-residence,  or  neglecting  necessary  repairs.  But  should  my  daughter 
have  a  child,  I  devise  it  to  the  use  of  such  child,  from  and  after  my 
daughter's  decease,  with  a  reasonable  maintenance  for  the  education, 
&c.  of  such  child  in  the  mean  time.  Should  none  of  these  cases  happen," 
he  then  devised  the  estate  after  his  daughter's  decease  to  trustees  to  pre- 
serve contingent  remainders  for  the  use  of  his  nephew,  on  condition  of 
residence,  or  of  giving  security  for  his  residence  when  of  age,  if  he  should 
be  a  minor  when  the  remainder  vested.  There  were  other  remainders 
over.  He  added,  that  he  did  not  will  to  restrain  his  daughter  as  a  tenant 
for  life,  but  that  in  case  of  misconduct  in  any  of  the  remainder-men,  she 
might,  by  the  advice  or  consent  of  the  trustees,  set  aside  such  a  one  by 
her  will.  He  further  added,  "  I  recommend  it  to  my  daughter,  for  want 
of  issue  to  herself,  not  to  leave  in  legacies  above  (500/.  and  that  out  of  my 
charge  on  X.,  which  I  have  also  articled  for,  and  entail  the  rest  for  the 
further  support  of  this  house:  " 

Held,  that  the  word  " child"  in  this  devise  was  twuwn  collect* rum  ; 
that  the  daughter  took  an  estate  tail ;  that  the  estate  during  her  life  and 
after  her  decease  were  not  of  different  qualities ;  and,  therefore,  that  a 
recover)'  suffered  by  her  after  the  testator's  death,  was  valid. 

Ejectment  for  messuages  and  lands  in  Cardiganshire.  The 
cause  came  on  for  trial  at  Cardigan,  at  the  Lent  Assizes,  1881 ; 
and  a  special  verdict  was  found,  to  the  following  effect : 

Henry  Jones,  being  seised  in  fee  of  the  premises  in  question, 
made  his  will  in  1798,  and  thereby  devised  as  follows :  "  Having 
laboured  in  early  life  under  various  difficulties  and  incumbrances, 
I  felt  it  my  unavoidable  duty,  by  the  strictest  care  and  economy, 
to  lighten  those  burdens  as  far  as  was  consistent  with  the 
necessary  expenses  of  life  (which  some  might  have  attributed  to 
covetousness),  because  my  wife  and  child  would  be  less  able  to 
extricate  themselves  in  case  of  my  death.  But  now,  since  it  was 
God's  will  to  allow  me  length  of  days,  and  to  enable  me  to  clear 
my  debts,  should  my  daughter  die  unmarried,  I  would  not  have 
the  small  estate  I  have  been  at  the  pains  of  improving  and 
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enlarging  so,  to  be  sold  or  frittered  away  after  her  decease,  or        Doe  d. 

left  to  any  body  who  would  be  *above  residing  upon  it ;  but  that         ^^ 

it  should  be  entailed,  and  the  residence  of  the  several  remainders       d*vies. 

r  *4i  "i 
in  turn  be  made  the  absolute  groundwork  of  such  entail,  imminent        L 

business  and  common  or  neighbourly  visits  excepted.     I  therefore 

tfive,  devise,  and  bequeath,  unto  William  Lewes  of  Llysnewidd, 

Thomas  Lloyd  of  Bronwith,  and  Lewis  Gwynne  of  Monachty, 

Esquires,  and   the   survivor   of  them,  and   the  heirs  of  such 

survivor,  all  my  real  estate ;    but   to  permit,  nevertheless,  my 

beloved  daughter,  Susanna  Maria  Jones,  not  only  to  receive  the 

rents  and  profits  thereof  to  her  own  use,  or  to  sell  or  mortgage 

any  part  if  occasion  requires,  but  also  to  settle  on  any  husband 

she  may  take,  the  same  or  any  part  thereof  for  life,  should  he 

survive  her ;  but  not  without  his  being  liable  to  impeachment 

for  waste  or  non-residence,  or  neglecting  necessary  repairs  of  the 

house  and  farm.     But  should  my  daughter  have  a  child,  I  devise 

it  to  the  use  of  such  child  from  and  after  my  daughter's  decease, 

with  a  reasonable  maintenance  for  the  education,  &c.  of  such 

child  in  the  mean  time.     Should  none  of  these  cases  happen,  I 

give  and  devise  my  said  real  estate,  from  and  after  my  said 

daughter's  decease,  unto  the  said  W.  L.,  T.  L.,  and  L.  G.,  and 

the  survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust  to 

preserve  contingent  remainders  for  the  use  of  my  nephew  John 

Jones  of  Carmarthen,  now  at  Eton  school,  if  he  shall  be  at  full 

age  at  my  daughter's  decease,  and  complies  with  such  residence 

and  keeping  the  houses  and  farm  in  good  repair,  or  shall  give 

my  trustees  security  for  so  doing  when  he  arrives  at  that  age, 

and  supporting  a  family  and  servants  for  the  house  and  farm  in 

the  mean  time,  and  to  the  first  and  every  other  son  of  the  said 

J.  J."     For  default  of  such  residence,  he  gave  the  estate  to  the 

eldest  son  of   *I).  J.  Edwards,  on  condition  of  residence  and        [  *4:>  j 

taking  the  name  of  Jones,  and  to  his  first  and  every  other  son. 

There  were  other  like  remainders  on  failure  of  male  heirs,  upon 

the  like  terms ;  remainder  ultimately  to  the  testator's  right  heirs 

for  ever.     The   will  then  proceeded  as  follows :  "  My  will  and 

meaning  for  having  the  house  and  farm  occupied  is  for  the  sake 

of  improving  the  neighbourhood  as   far   as  my  poor   abilities 

extend,  which  would  be  otherwise  proportionably  impoverished, 
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Dob  d.        for  protecting  the  parish  and  supporting  its  poor.     This  I  am 
r.  persuaded  is  my  daughter's  wish  as  well  as  my  own,  whom  I  by 

a  vies.  no  means  wyj  t0  restrain  as  a  tenant  for  life ;  but  in  case  that 
either  of  the  remainder-men  should  ill  treat  her,  or  should  be 
likely  to  turn  out  an  immoral  man  or  a  bad  member  of  society, 
she  may,  by  the  advice  or  consent  of  the  trustees,  set  aside  such 
an  one  by  her  own  will  and  testament  (l),  that  my  intention  of 
doing  good  in  the  neighbourhood  might  not  be  defeated.  I  recom- 
mend it  to  my  daughter,  for  want  of  issue  to  herself,  not  to  leave 
in  legacies  above  five  or  six  hundred  pounds,  arid  that  out  of  my 
charge  on  Nevern  "  (a  distinct  property  of  the  testator),  "  which 
I  have  also  articled  for,  and  entail  the  rest  for  the  further  support 
of  this  house."  Some  charitable  and  other  bequests  were  added. 
The  daughter  was  left  executrix  and  residuary  legatee. 

The  testator  died  in  April,  1794.  In  the  following  September, 
Susanna,  the  daughter  suffered  a  recovery  of  the  premises,  after 
which  she  married,  and  she  and  her  husband  took  the  surname 
of  Jones.  They  continued  in  possession  of  the  premises  during 
their  joint  lives.     Susanna  outlived  her  husband,  and  after  his 

[  **6  ]  decease  *devised  the  premises  in  question  to  the  defendant,  to 
certain  uses.  She  held  them  during  the  remainder  of  her  life, 
and  died  in  1880,  without  having  had  any  issue.  A  formal  entry 
to  avoid  fines  and  recoveries  was  immediately  made  by  the  above- 
mentioned  John  Jones,  who  was  one  of  the  coheirs-at-law  of 
Henry  the  testator  and  of  the  said  Susanna  Maria,  and  on  whose 
demise,  among  others,  this  ejectment  was  brought.  None  of  the 
trustees  named  in  Henry  Jones's  will  ever  joined  in  making  a 
tenant  to  the  praecipe  for  suffering  a  recovery  of  the  premises  in 
question.     This  case  was  argued  in  Trinity  Term  (2). 

K.  V.  Williams,  for  the  lessors  of  the  plaintiff.     *     *     * 

[49]  Wilson,  contra.     *     *     * 

[  52  ]  E.  V.   Williams,  in  reply.     *     *     * 

Cur.  adv.  rult. 

(1)  It  seems  uncertain  whether  the  (2)  Before  Lord  Tenterden,  (_'h.  J., 

following  words  were  not  intended  to      Littledalo,  Parke,  and  Taunton,  J  J. 
begin  the  next  sentence. 
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Parke,  J.,  in  this  Term,  delivered  the  judgment  of  the  Court  :  Doe  d. 

Jones 

The  questions  discussed  in  this  case  arise  on  the  will  of  Henry  «*. 

Da  vi  Ea. 
Jones,  and  the  one  on  which  the  argument  has  principally  been,         r  53  , 

is,  what  estate  did  the  daughter  of  the  testator,  Susanna  Maria, 

take?    It  being  contended   on   the  part  of  the  lessor  of   the 

plaintiff,  Mr.  Jones,  that  she  took  only  for  life,  and,  consequently, 

the  recovery  was  bad ;  and  on  the  other  side,  for  the  defendant, 

that  she  took  an  estate  in  tail. 

The  will  appears  to  have  been  drawn  by  the  testator  himself, 
and  is  one  of  those  unfortunate  instances  of  a  person  wishing  to 
tie  up  his  estate  with  limitations  and  upon  contingencies,  without 
knowing  what  language  to  use  for  the  purpose.  The  construction 
must  be  according  to  the  plain  and  manifest  intent  of  the 
testator,  and  although  there  be  no  words  of  limitation  annexed 
to  the  devise  in  favour  of  the  daughter,  yet,  if  the  paramount 
intent  cannot  be  satisfied  without  her  taking  an  estate  tail,  and 
the  language  of  the  will  will  justify  it,  such  must  be  the  con- 
struction ;  and,  upon  the  best  consideration,  we  are  of  opinion 
that  she  took  an  estate  tail. 

First,  with  respect  to  the  intent,  the  testator  says,  "  if  his 
daughter  should  die  unmarried,"  he  would  not  have  his  small 
estate,  which  he  had  been  at  the  pains  of  improving  and 
enlarging,  sold  or  frittered  away  after  her  decease,  or  left  to 
any  body  who  would  be  above  residing  upon  it,  but  that  it 
should  be  entailed,  &c. 

Now,  upon  this  a  very  strong  inference  arises,  that  the  issue 
of  the  daughter,  if  she  married,  were  within  his  view,  for  he 
contemplates  the  possibility  of  the  estate  going  over  to  the 
remainder-man  in  the  event  only  of  *his  daughter  dying  un-  [  *54  ] 
married  ;  and  this  is  made  the  foundation  of  the  subsequent 
devise,  for  he  goes  on,  "  I  therefore  give,  devise,  and  bequeath 
unto  W.  L.,  &c.  all  my  real  estate,  but  to  permit  my  daughter, 
not  only  to  receive  the  rents  and  profits  to  her  own  use,  or  to 
sell  or  mortgage  any  part  if  occasion  require,  but  to  settle  on  any 
husband  she  may  take,  the  same  or  any  part  thereof  should  he 
survive  her,"  but  on  certain  conditions.  Then  he  goes  on,  "  But 
should  my  daughter  have  a  child,  I  leave  it  to  the  use  of  such 
child,  from  and  after  my  daughter's  decease,  with  a  reasonable 


12Z  1882.     K.  B.     4  B.  &  AD.  54—55.  'b.r. 


r. 
Da  vies. 


DokcI.  maintenance  for  the  education  of  such  child  in  the  mean  time. 
Should  none  of  these  cases  happen,  I  give  and  devise  my  said 
real  estate  from  and  after  my  said  daughter's  decease  unto  the 
said  trustees,  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  to  the  use  of  my  nephew  John  Jones,"  on  certain  con- 
ditions, "  and  to  the  first  and  every  other  son  of  the  said  John 
Jones."  Now  here  the  limitation  over  to  the  use  of  John  Jones 
is  only  "  if  none  of  these  cases  should  happen,"  of  which  the 
principal  was  his  daughter  leaving  a  child  at  the  time  of  her 
death  ;  which  is  equivalent  to  saying,  if  my  daughter  should  die 
leaving  no  child ;  and  shews  an  intent  that  the  estate  should 
only  go  over  on  failure  of  the  issue  of  the  daughter.  If  it  were 
otherwise,  if  the  daughter  had  had  a  child,  and  that  child  had 
died  in  her  lifetime  leaving  issue,  the  estate  would  have  gone 
over. 

This  brings  us,  secondly,  to  the  consideration,  whether  the 
words  will  warrant  the  construction  of  the  daughter  taking  an 
estate  tail.  At  the  time  of  making  the  will,  and  at  the  testator's 
death,  the  daughter  was  unmarried,  and  had  no  child.  We  think, 
then,  that  the  word  "  child  "  was  not  a  dcstgnatio  personce,  but 
L  *55  ]  *comprehended  a  class,  and  this  case  is  like  BifieUVs,  cited  and 
relied  on  by  Lord  Hale  in  King  v.  Melling  (l),  "  A  devise  to  A., 
and  if  he  dies  not  having  a  son,  then  to  remain  to  the  heirs 
of  the  testator.  Son  was  there  taken  to  be  used  as  iwmen 
collectivvm,  and  held  an  entail:"  and  other  cases  to  the  same 
effect  were  cited  in  the  argument. 

Another  question  was  raised  in  favour  of  the  lessor  of  the 
plaintiff,  that  the  recovery  was  insufficient  in  consequence  of  the 
estates  not  being  of  the  same  quality.  But  we  think  there  is  no 
reason  for  making  any  distinction  of  this  sort,  and  that  the 
interest  vested  in  the  daughter  of  the  testator  was  throughout 
of  the  same  quality. 

Being  of  opinion,  therefore,  that  the  daughter  was  seised  of  an 
estate  tail,  we  think  that  the  recovery  was  good.  The  posted  in 
consequence  must  be  delivered  to  the  defendant. 

Posted  to  defendant. 
(1)  1  Ventr.  231. 
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Lands  are  rateable  to  the  relief  of  the  poor,  in  proportion  to  the  net 
rent  which  a  tenant  at  rack-rent  would  pay,  he  discharging  all  rates, 
charges,  and  outgoings:  and,  therefore,  an  occupier  (whatever  be  his 
interest)  of  land  which  requires  to  be  protected  from  floods  at  an  occa- 
sional expense  defrayed  by  a  sewers'  rate,  is  not  rateable  to  the  poor  at 
the  same  sum  as  the  occupier  of  lands  of  similar  quality  and  equal  annual 
produce  in  the  same  parish,  not  liable  to  the  sewers'  rate  ;  but  he  should 
be  rated  at  that  sum,  minus  the  sewers'  rate. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Paghani  in 
Sussex,  allowed  November,  1880,  the  defendant,  who  was  owner 
and  occupier  of  lands  lying  within  a  district  of  the  parish  called 
Pagham  Level,  was  assessed  at  Is.  8d.  in  the  pound  on  the  sum 
of  312/.  14*.  5tf.  annual  value,  against  which  he  appealed.  The 
appeal  coming  on,  to  be  heard  at  the  April  Sessions,  1831,  was 
respited ;  and  in  the  meantime  it  was  referred  by  the  Court  to 
three  valuers,  to  survey  and  value  the  parish.  At  the  July 
Sessions,  1881,  the  valuers,  having  made  their  valuation,  stated 
that  the  amount  assessed  by  them  upon  each  occupier  of  lands 
within  the  parish,  was  the  sum  which  they  considered  the  land 
would  let  for,  but  that  they  had  not  made  any  allowance  for 
monies  paid  for  sewers'  rates.  The  Sessions  confirmed  the 
valuation,  subject  to  the  opinion  of  this  Court,  on  the  question 
whether  or  not  the  sewers'  rate  paid  by  the  defendant  ought  to 
have  been  deducted  from  the  sum  assessed  on  him?  The  valuers 
stated  in  evidence  that  the  sewers'  rate  was  universally  under- 
stood to  be  a  landlord's  tax;  that  they  had  never  been  called 
upon  to  make  any  deduction  from  the  value  of  lands  in  respect 
thereof ;  and  that  they  would  not  have  thought  of  making  any 
special  note  on  the  point,  had  they  not  been  requested  on  the 
part  of  the  appellant  to  do  so,  in  consequence  of  the  pending 
dispute.  The  sum  assessed  on  the  defendant  in  this  valuation 
was  806/.  0*.  6rf.     The  sewers'  rate  is  paid  by  those  only  who 

(1)  The  principle  of  this  case  is  of  rating  clauses  in  a  statute.     See 

confirmed  by  6  &  7  Will.  IY.  c.  96.  Dobbs  v.  Grand  Junction  Water  \Vor.\-* 

The  case  may  still  be  referred  to  as  (H.  L.  1883)  9  App.  Cas.  49,  53  L.  J. 

an  authority  upon  the  construction  Q.  B.  50. — R.  C. 
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Rex         are  owners  *of  lands  within  Pagham  Level.   This  case  was  argued 
adames.      in  last  Easter  Term(i). 

[•62] 

Capron,  in  support  of  the  rate.     *     *     * 
[  68  ]  Long  and  IF.  //.  Scott,  contra.     *     *     * 

[  65  ]        Parke,  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  for  the  opinion  of  the  Court  in  this  case,  is,  in 
effect,  whether  the  occupier  of  lands  in  a  district  of  the  parish  of 
Pagham,  which  is  liable  to  be  flooded,  and  is  protected  from 
floods  at  a  certain  occasional  expense  (for  that  is  the  nature  of 
the  sewers'  rate),  ought  to  be  rated  at  the  same  sum  as  the 
[  *G(5  j  occupier  of  lands  of  similar  *quality  and  of  equal  annual  produce, 
lying  in  the  same  parish,  but  not  liable  to  the  same  expense. 

We  are  of  opinion  that  he  ought  not.  It  is  obvious  that  the 
average  annual  net  profit  of  one  description  of  land  is  not  the 
same  as  that  of  the  other;  and,  both  upon  principle  and 
authority,  we  think  the  rate  ought  to  be  made  in  proportion  to 
that  profit.  The  statute  48  Eliz.  c.  2,  requires  the  church- 
wardens and  overseers  to  raise  competent  sums,  by  the  taxation 
of  every  occupier  of  lands,  according  to  the  ability  of  the  parish : 
nothing  is  expressly  said  as  to  the  principle  upon  which  the  rate 
should  be  made,  but  it  is  implied  that  it  must  be  made  with 
equality,  and  with  some  reference  to  the  subject  of  occupation. 

Now  it  is  quite  clear  it  ought  not  to  be  made  according  to  the 
profit  derived  by  the  occupier  himself ;  for  if  that  were  so,  the 
rate  must  vary  according  to  the  nature  of  the  occupier's  interest. 
An  occupier  who  is  tenant  at  will  at  rack-rent,  and  therefore 
receives  a  less  share  of  the  annual  profit  of  the  land  than  one 
wTho  is  tenant  for  years  at  a  small  rent,  and  still  less  than  one 
who  is  a  tenant  in  fee  simple,  and  pays  none  at  all,  would 
be  rateable  at  a  less  sum ;  a  proposition  which  was  never  yet 
contended  for. 

Again,  it  is  quite  clear,  that  though  the  occupier  is  the  person 
who  nominally  pays  the  tax,  it  is  in  reality  paid  by  the  beneficial 
owner,  and  is  a  charge  upon  the  land.      In  proportion  as  the 

(1)  Before  Lord  Tenterden,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  JJ. 
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average  tax  which  the  tenant  has  to  pay,  is  greater,  in  the  same  Rex 
proportion  will  he  give  less  rent  to  the  owner.  Ultimately,  in  adames. 
the  long  run,  this  will  always  be  the  case;  though  when  the 
tenancy  is  for  a  term  more  or  less  long,  the  burthen  upon  the 
landlord  is  postponed  for  a  greater  or  less  period.  This  being 
so,  it  follows  that,  in  order  to  make  an  equal  rate,  the  *nature  [  *67  j 
of  the  occupier's  interest  must  be  disregarded,  and  the  rate 
imposed  according  to  some  value  of  the  subject  of  occupation. 
Usage  and  convenience  have  established  this  value  to  be  not  that 
of  the  estate  or  property  itself,  but  that  of  the  profit  which  is  or 
might  be  made  from  the  estate  or  property ;  and  as  it  would  be 
very  difficult  and  extremely  troublesome  to  ascertain  the  precise 
value  of  that  profit  during  the  time  for  which  each  rate  is  made, 
and  in  case  of  occasional  profit  both  troublesome  and  unjust, 
(Ilex  v.  Mirfield  (i),  Hex  v.  Hull  Dock  Company  (2)),  to  make  a 
rate  for  a  large  sum  at  one  time  and  a  small  one  or  none  at 
another,  upon  the  same  land,  the  rule  has  been  to  assess 
according  to  the  annual  profit  of  the  land ;  or,  where  the  produce 
is  not  matured  in  one  year,  then  upon  an  average  of  years,  from 
which  profit  deductions  are  allowed  for  all  the  expenses  necessary 
to  its  production.  It  is  not  material  whether  the  whole  or  a 
certain  aliquot  part  of  that  net  profit  be  rated,  provided  all  lands 
of  the  same  description  are  rated  equally  upon  that  aliquot  pro- 
portion of  the  profit ;  and  in  practice  it  is  usual,  and  it  is  most 
convenient,  to  rate  lands  at  the  rack-rent  which  they  would  pay 
to  a  landlord,  or  some  certain  portion  of  it,  the  tenant  paying  all 
rates,  charges  and  outgoings ;  which  is  in  effect  rating  according 
to  a  part  of  the  net  profit  only;  but  provided  it  be  the  same 
aliquot  part  in  all  cases,  it  makes  no  difference. 

Further,  if  the  subject  of  occupation  be  of  a  perishable  nature, 
or  require  an  annual  expense  to  secure  its  existence,  an  allowance 
ought  to  be  made  on  this  account ;  for  the  total  annual  profit  is 
not  the  net  annual  profit;  a  part  must  be  set  aside  for  the 
restoration  and  maintenance  *of  the  subject  of  occupation.  It  is  [  *f>8  ] 
on  this  principle  that  buildings  have  been  permitted  to  be  rated 
at  less  in  proportion  than  arable  and  other  land.  The  cases, 
especially  those  of  a  more  recent  date,  in  which  the  principle  of 
(1)  10  East,  219.  (2)  5  M.  &  S.  394. 
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Bex         rating  has  been  more  fully  discussed  and  considered,  will  be 

adames.      found  to  have  established  this  rule  of  rating,  which  is,  in  other 

words,  that  all  lands  are  to  be  assessed  in  proportion  to  the  net 

rent  which  a  tenant  at  rack-rent  would  pay,  he  discharging  all 

rates,  charges  and  outgoings. 

It  may  be  sufficient  to  refer  to  the  following  authorities  in 
support  of  this  position :  Rex  v.  The  Birmingltam  Gas  Light 
and  Coke  Company  (l),  Rex  v.  Hull  Dock  Company  (2),  Rex  v. 
Attwood  (3),  Rex  v.  Trustees  of  the  Duke  of  BHdgewater  (4),  Rex 
v.  Tomlinson  (5),  Rex  v.  Lower  Mitton  (6),  Rex  v.  The  Oxford 
Canal  Company  (7),  Rex  v.  JoddreU(s).  It  remains  only  to  apply 
the  principle  to  the  present  case,  and  there  can  be  no  difficulty 
in  saying,  that  land  which  requires  some  occasional  expenditure 
to  preserve  it  from  being  damaged  by  water,  and  to  make  it  as 
productive  as  it  is,  would  let  for  less  rent  than  similar  land 
which  requires  none,  the  tenant  defraying  amongst  others  that 
occasional  expenditure.  In  other  words,  the  net  average  annual 
profit  of  both  is  not  the  same,  and  consequently  the  rate  ought 
not  to  be  the  same. 

In  the  course  of  the  argument  a  question  was  asked,  whether 
land  of  which  the  land-tax  was  redeemed  ought  to  be  rated  higher 
than  land  of  the  same  quality,  which  is  still  chargeable  with  the 
tax.  The  answer  is,  that  it  ought  not :  the  annual  net  profit  of 
[  *m  ]  both  is  the  *same,  though  such  annual  profit  in  the  latter  case 
is  liable  to  a  tax  from  which  it  is  by  law  exempted  in  the  former. 
The  rate  in  the  present  case  must  therefore  be  amended. 

I  must  add  that  this  is  the  judgment  of  myself  and  my 
brothers  Littledalb  and  Patteson,  who  heard  the  argument. 
Lord  Tenterden  was  of  a  different  opinion. 

Taunton,  J.  then  said  that  he  concurred  in  the  judgment 
delivered. 

(1)  25  R.  R.  483  (1  B.  &  C.  506).  (5)  32  R.  R.  616  (9  B.  &  C.  163). 

(2)  3  B.  &  C.  516.  (6)  33  R.  R.  337  (9  B.  &  C.  810). 

(3)  30  R.  R.  322  (6  B.  &  C.  277).  (7)  10  B.  &  C.  163. 

(4)  32  R.  R.  574  (9  B.  &  C.  68).  (8)  1  B.  &  Ad.  403. 
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BAXTER  v.   TAYLOR  (1).  i882. 

Xov.  3. 
(4  Barn.  &  Adol.  72—76 ;  S.  C.  1  N.  &  M.  1 1 ;  2  L.  J.  (N.  S.)  K.  B.  65.)  

r  72 1 

A  reversioner  cannot  maintain  an  action  on  the  case  against  a  stranger  L 

for  merely  entering  upon  his  land  held  by  a  tenant  on  lease,  though  the 
entry  be  made  in  exercise  of  an  alleged  right  of  way ;  such  an  act  during 
the  tenancy  not  being  necessarily  injurious  to  the  reversion. 

Declaration  stated  that  a  certain  close  called  Stoney  Butts 
Lane,  situate  in  the  parish  of  Halifax  in  the  county  of  York,  was 
in  the  possession  and  occupation  of  J.  H.,  J.  E.,  and  J.  A.,  as 
tenants  thereof  to  the  plaintiff,  the  reversion  thereof  then  and 
still  belonging  to  the  plaintiff :  yet  the  defendant,  well  knowing 
the  premises,  but  contriving  to  prejudice  and  aggrieve  the  plain- 
tiff in  his  reversionary  estate  and  interest,  whilst  the  said  close 
was  in  the  possession  of  the  said  J.  H.,  J.  E.,  and  J.  A.,  to  wit, 
on,  «fcc.  wrongfully  and  unjustly,  and  without  the  leave  and 
licence,  and  against  the  will  of  the  plaintiff,  put  and  placed  upon 
the  said  close  divers  large  quantities  of  stones,  and  continued  the 
same  for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  and 
also  with  the  feet  of  horses,  and  the  wheels  of  carriages,  spoiled 
and  destroyed  divers  parts  of  the  said  close,  whereby  the  plaintiff 
was  greatly  injured    in  his  reversionary  estate  and   interest 
therein.     Plea,  not  guilty.     At  the  trial  before  Parke,  J.  at  the 
last  Assizes  for  the  county  of  York,  it  appeared  that  the  plaintiff 
was  seised  in  fee  of  the  closes  mentioned  in  the  declaration,  which 
he  had  demised  to  tenants ;  that  the  defendant  had  with  his 
horses  and  cart  entered   upon  the  close  called   Stoney  Butts 
Lane ;  and  that  after  notice  had  been  given  him  by  the  plaintiff 
to  discontinue  so  doing,  he  claimed  to  do  so  in  exercise  of  a  right 
of  way.     The  learned  Judge  was  of  opinion,  that  although  that 
might  be  good  ground  for  an  action  of  trespass  by  the  occupier 
of  the  plaintiff's  farm,  *it  was  not  evidence  of  any  injury  to  the       [  *78  ] 
reversionary  estate,  and  therefore  that  the  action  was  not  main- 
tainable ;  and  he  nonsuited  the  plaintiff,  but  reserved  liberty  to 
him  to  move  to  enter  a  verdict. 

(1)  CitedinthejudgmentofFBY,J.  and  (per  Lindley,  L.J.)  in  Itmt  v. 
in  Cooper  v.  Crabtree  (1881)  19  Ch.  D.  Victoria  Dock  Co.  (1887)  36  Ch.  D. 
193,  199  (affirmed  20  Ch.  Div.  589);      113,  135.— R.  C. 
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Baxter  F.  Pollock  now  moved  accordingly : 

Taylor.  Although  the  plaintiff  had  demised  his  land  to  tenants,  yet  this 

action  is  maintainable  for  the  injury  to  the  reversion.  The 
defendant  claimed  a  right  of  way,  and  persisted  in  going  on 
the  land  after  notice.  The  trespass,  having  been  committed  for 
the  purpose  of  asserting  a  right,  was  calculated  to  weaken  the 
evidence  of  the  plaintiff's  title. 

(Parke,  J. :  The  tenant  might  have  maintained  trespass.) 

The  landlord  could  not  compel  his  tenant  to  bring  the  action ; 
and,  therefore,  unless  he  has  a  remedy  in  this  form  of  action,  he 
has  none ;  and  he  ought  to  have  some.  It  is  undoubtedly  true 
that  he  could  not  maintain  this  action  for  a  mere  trespass, 
unaccompanied  by  any  permanent  injury  or  any  claim  of  right ; 
but  it  is  different  where  the  act  is  done  to  assert  a  right,  and 
might  be  evidence  of  a  right  of  way. 

(Parke,  J. :  Such  an  act  done  while  the  premises  were  out  on 
lease,  would  not  be  evidence  of  any  right  as  against  the  rever- 
sioner.) 

In  Young  v.  Spencer  (l),  which  was  case  by  the  owner  of  a  house 
against  his  lessee  for  years  for  opening  a  new  door,  whereby  the 
house  was  weakened  and  injured,  and  the  plaintiff  prejudiced  in 
his  reversionary  estate  and  interest  in  the  premises,  the  facts 
were,  that  the  lessee  did  open  the  door  without  leave,  but  the 
house  was  not  in  any  respect  weakened  or  injured  by  it :  and  it 
[  *74  ]  was  held  *that  it  ought  to  have  been  left  to  the  jury  to  say 
whether  there  was  not  an  injury  to  the  plaintiff's  reversionary 
right.  And  Lord  Tenterden,  Ch.  J.  said,  that  it  seemed  to  be 
clearly  established,  that  if  any  thing  be  done  to  destroy  the 
evidence  of  title,  an  action  is  maintainable  by  the  reversioner. 
Here,  then,  it  ought  to  have  been  left  to  the  jury,  whether  the 
acts  done  by  the  defendant  under  a  claim  of  right  were  not 
injurious  to  the  plaintiff's  reversionary  interest,  inasmuch  as  they 
were  calculated  to  weaken  his  evidence  of  title. 

(1)  10  13.  &  C.  145. 
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Taunton,  J. :  Baxter 

V, 

I  think  there  should  be  no  rule  in  this  case.  Young  v.  Taylor. 
Spencer  (l)  is  not  in  point.  That  was  an  action  on  the  case  in 
the  nature  of  waste  by  a  lessor  against  his  own  lessee.  Here 
the  action  is  by  a  reversioner  against  a  mere  stranger,  and  a  very 
different  rule  is  applicable  to  an  action  on  the  case  in  the  nature 
of  waste  brought  by  a  landlord  against  his  tenant,  and  to  an 
action  brought  for  an  injury  to  the  reversion  against  a  stranger. 
Jackson  v.  Pesked  (2)  shews,  that  if  a  plaintiff  declare  as  rever- 
sioner for  an  injury  done  to  his  reversion,  the  declaration  must 
allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or 
must  state  an  injury  of  such  a  permanent  nature  as  to  be 
necessarily  prejudicial  thereto,  and  the  want  of  such  an  allegation 
is  cause  for  arresting  the  judgment.  If  such  an  allegation  must 
be  inserted  in  a  count,  it  is  material,  and  must  be  proved.  Here 
the  evidence  was,  that  the  defendant  went  with  carts  over  the 
close  in  question,  and  a  temporary  impression  was  made  on  the 
soil  by  the  horses  and  wheels;  that  damage  was  not  of  a 
permanent  but  of  a  transient  *nature ;  it  was  not  therefore  [  *75  ] 
necessarily  an  injury  to  the  plaintiff's  reversionary  interest. 
Then  it  is  said  that  the  act  being  accompanied  with  a  claim  of 
right,  will  be  evidence  of  a  right  as  against  the  plaintiff,  in  case 
of  dispute  hereafter.  But  acts  of  that  sort  could  not  operate  as 
evidence  of  right  against  the  plaintiff,  so  long  as  the  land  was 
demised  to  tenants,  because,  during  that  time,  he  had  no  present 
remedy  by  which  he  could  obtain  redress  for  such  an  act.  He 
could  not  maintain  an  action  of  trespass  in  his  own  name,  because 
he  was  not  in  possession  of  the  land,  nor  an  action  on  the  case 
for  injury  to  the  reversion,  because  in  point  of  fact  there  was  no 
such  permanent  injury  as  would  be  necessarily  prejudicial  to  it; 
as,  therefore,  he  had  no  remedy  by  law  for  the  wrongful  acts 
done  by  the  defendant,  the  acts  done  by  him  or  any  other  stranger 
would  be  no  evidence  of  right  as  against  the  plaintiff,  so  long  as 
the  land  was  in  possession  of  a  lessee.  In  Wood  v.  Veal  (3),  it 
was  held  that  there  could  not  be  a  dedication  of  a  way  to  the 
public  by  a  tenant  for  ninety-nine  years,  without  consent  of  the 

(1)  10  B.  &  C.  14a.  (3)  24  R.  R.  454  (o  B.  &  Aid.  454). 

(2)  14  R.  R.  417  (I  M.  &  S.  234). 
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Baxter      owner  of  the  fee,  and  that  permission  by  such  tenant  would  not 

Taylob.      bind  the  landlord  after  the  term  expired.     I  think  therefore  that 

the  plaintiff  cannot  maintain  the  present  action ;  and  there  is 

not  doubt  sufficient  to  induce  me  to  think  that  there  ought  to  be 

a  rule  nisi  for  a  new  trial. 

Patteson,  J. : 

I  am  of  opinion  that  the  nonsuit  was  right.  Young  v.  Spencer  (l) 
was  not  an  action  by  the  reversioner  against  a  stranger,  but  by 
a  landlord  against  his  tenant.  It  was  an  action  on  the  case 
[•76]  in  the  nature  *of  waste.  To  entitle  a  reversioner  to  maintain  an 
action  on  the  case  against  a  stranger,  he  must  allege  in  his 
count,  and  prove  at  the  trial,  an  actual  injury  to  his  reversionary 
interest.  It  is  said  that  this  action  is  maintainable,  because  the 
plaintiff's  title  may  be  prejudiced  by  a  trespass  committed  under 
a  claim  of  right ;  but  then  for  such  an  injury  the  action  must  be 
brought  in  the  name  of  the  tenant,  who  is  the  person  in  the 
actual  possession  of  the  land.  It  is  true  the  landlord  cannot 
bring  an  action  in  the  tenant's  name  without  his  assent;  but 
that,  generally  speaking,  would  be  obtained  without  difficulty, 
and  may  be  always  made  matter  of  arrangement  between  the 
landlord  and  his  tenant.  The  landlord  may  even  provide  by 
covenant  in  his  lease  that  he  shall  be  allowed  to  sue  in  his 
tenant's  name  for  any  trespass  committed  on  the  land. 

Parke,  J. : 

I  am  clearly  of  opinion  that  there  was  no  injury  to  the 
plaintiffs  reversionary  interest ;  and  to  entitle  him  to  maintain 
this  action  it  was  necessary  for  him  to  allege  and  prove  that  the 
act  complained  of  was  injurious  to  his  reversionary  interest,  or 
that  it  should  appear  to  be  of  such  a  permanent  nature  as  to  be 
necessarily  injurious.  A  simple  trespass,  even  accompanied 
with  a  claim  of  right,  is  not  necessarily  injurious  to  the  rever- 
sionary estate,  and  what  Lord  Tenterden  said  in  Young  v. 
Spencer  (l),  must  be  construed  with  reference  to  the  subject- 
matter  then  under  consideration,  an  action  on  the  case  in  the 
nature  of  waste  by  a  reversioner  against  his  tenant. 

Hide  refused. 
(1)  10  B.  &  C.  Uo. 
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BOOTS  v.   LORD  DORMER.  1832. 

Not,  3. 
(4  Barn.  &  Adol.  77—78 ;  S.  C.  1  N.  &  M.  667.)  

Where  several  lots  are  knocked  down  to  a  bidder  at  an  auction,  and  *-       •• 

Ids  name  marked  against  them  in  the  catalogue,  a  distinct  contract 
arises  for  each  lot ;  and  a  memorandum  signed  afterwards  by  the  bidder, 
stating  that  he  agrees  to  become  the  purchaser  of  the  several  lots  set 
against  his  name,  does  not  require  a  stamp,  though  the  aggrogate  exceed 
20/.  in  value,  no  single  lot  being  of  that  price. 

Case  by  the  plaintiff  as  purchaser  of  growing  crops  sold  under 
a./f.yii.,  for  distraining  and  converting  the  said  crops.  Plea,  the 
general  issue.  At  the  trial  before  Gaselee,  J.,  at  the  Buckingham- 
shire Summer  Assizes,  1882,  it  appeared  that  the  crops  were  sold 
by  auction  under  certain  conditions,  which  were  in  writing.  The 
sixth  condition  stated  that  the  crops,  lots  57,  58  &c.  (to  67 
inclusive),  would  be  sold,  subject  to  the  covenants  contained  in  a 
certain  indenture  of  lease  therein  recited.  The  eighth  condition 
was,  "  each  purchaser  of  the  crops  to  sign  an  agreement  to  fulfil, 
so  far  as  they  legally  ought  to  do,  the  said  covenants."  Four 
lots  were  knocked  down  to  the  plaintiff  at  prices  below  201. 
respectively,  but  amounting  in  the  whole  to  38/. ;  and  on  the 
same  day  he,  and  three  other  purchasers,  subscribed  the  following 
acknowledgment  at  the  foot  of  the  conditions :  "  We  do  hereby 
consent  and  agree  to  become  the  purchasers  of  the  lot  or  lots 
specified  in  the  annexed  catalogue  of  sale,  set  against  our  names 
respectively,  according  to  the  terms  mentioned  in  the  foregoing 
conditions.    Witness  our  hands  this  8th  day  of  March,  1830. 

(Signed)        W.  Roots,  lots  57,  59,  60,  66. 
Thomas  Jones,  lot  62. 
Charles  Bush,  lots  58  and  63. 
Thomas  Miller,  lot,  &c." 
No  stamp  was  affixed. 

A  verdict  was  found  for  the  plaintiff,  and  leave  given  to  move 
for  a  nonsuit  on  a  point  which  it  is  unnecessary  to  state,  and  on 
which  the  Court  refused  a  rule. 

Storks,  Serjt.,  in  making  this  application,  contended  that  the        [  78  ] 
defendant  was  at  all  events  entitled  to  a  new  trial,  as  the 
acknowledgment  subscribed  to  the  conditions  was  an  agreement 
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for  the  purchase  of  an  interest  in  lands,  to  the  value  of  more 
than  20Z. ;  and,  therefore,  ought  not  to  have  been  received  in 
evidence  without  a  stamp.  The  lots  were,  indeed,  knocked  down 
separately  ;  but  the  agreement  for  them,  as  afterwards  reduced 
into  writing,  was  for  the  purchase  of  all  in  the  aggregate. 

Parke,  J. : 

I  think  this  was  a  separate  agreement  for  each  lot.  There 
was  a  distinct  contract  as  each  lot  was  knocked  down.  No  stamp, 
therefore,  was  requisite. 

Taunton,  J.  concurred. 

Patteson,  J. : 

I  am  of  the  same  opinion.  Suppose  the  plaintiff  had  complied 
with  the  conditions  of  sale  as  to  three  lots,  and  not  as  to  the 
fourth.  In  declaring  against  him,  must  the  agreement  have 
been  stated  as  one  entire  contract  for  all  the  four  lots  ? 

Kale  refused  (i). 


1832. 
JYVr.  5. 

r  n«  i 


WRIGHT   v.  BRUISTER  (2). 

(4  Bam.  &  Adol.  116—118;  S.  C.  2  L.  J.  (N.  S.)  K  B.  6.) 

A  toll  of  one  penny  for  every  pig  brought  into  a  market  is  not 
necessarily  unreasonable. 

Assumpsit  for  tolls.  Plea,  the  general  issue.  At  the  trial 
before  Lord  Tenterden,  Gh.  J.,  at  the  last  Assizes  for  the  county 
of  Hertford,  the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiff  claimed  a  toll  of  a  penny  for  every  pig  brought  into 
Bishop  Stortford  Market,  by  virtue  of  a  lease  granted  by  the 
Bishop  of  London,  the  lord  of  that  manor.  In  support  of  the 
right,  he  gave  evidence  that  a  toll  of  a  penny  per  pig,  for  every 
pig  brought  into  the  market,  had  been  taken  in  Bishop  Stortford 
for  a  long  series  of  years.  It  was  objected,  that  such  a  toll  was 
unreasonable.     Lord  Tenterden  reserved  the  point,  and  told  the 


(1)  8eeEmmtrwit  v.  Heelis,  1 1 B.  B. 
520  (2  Taunt.  38),  and  the  notice  of  it 
by  Best,  J.  in  Baldey  v.  Parker,  26 
B.  B.  at  p.  264  (2  B.  &  C.  44). 


(2)  Cited  in  the  judgment  of  the 
CoUKT  in  Lawrence  v.  Hitch  (Ex.  Ch. 
1868)  L.  B.  3  Q.  B.  521,  37  L.  J.  Q.  B. 
209.— B.  C. 
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jury  to  find  for  the  plaintiff,  if  they  thought  from  the  evidence      wbioht 

r. 

that  the  toll  in  question  had  been  usually  paid  by  persons     bbuister. 
frequenting  the  market.     The  jury  having  found  for  the  plaintiff, 

Law  now  moved,  according  to  the  leave  reserved,  to  enter  a 
verdict  for  the  defendant : 

Whether  toll  be  reasonable  or  not,  is  a  question  of  law, 
2  Inst.  222.  Here  the  plaintiff  relied  not  upon  a  grant  of  toll, 
but  *on  a  prescriptive  right  to  toll,  to  be  inferred  from  the  [  *H7  ] 
receipt  of  it  for  a  long  series  of  years.  At  the  time  of  its 
presumed  commencement  (in  the  reign  of  Richard  I.),  one 
penny  would  have  been  a  very  unreasonable  toll.  In  Heddy  v. 
Welhouse  (l)  it  is  said  that,  in  the  argument  of  the  case,  the 
justices  held  that  the  King  might  grant  a  toll  with  a  new  fair,  if 
the  toll  were  reasonable  and  not  excessive ;  but  one  penny  per 
beast  they  held  unreasonable. 

Parke,  J. : 

I  think  there  should  be  no  rule  in  this  case.  The  jury  having 
found  that  this  toll  had  been  usually  taken,  it  is  the  duty  of  the 
Court  to  support  it,  unless  it  be  unreasonable ;  and  the  onus  of 
shewing  it  to  be  unreasonable  is  on  the  defendant.  He  relies  on 
the  case  of  Heddy  v.  Welhouse,  as  reported  in  Moore,  where  it  is 
said  that  the  justices  held,  during  the  argument,  that  a  penny 
per  beast  was  an  unreasonable  toll.  The  case  seems  to  be  more 
correctly  reported  in  Cro.  Eliz.  558,  and  there  it  does  not  appear 
that  the  Judges  so  decided.  Popham,  J.,  on  the  contrary,  seems 
to  have  thought  such  a  toll  to  be  reasonable.  He  says,  "  The 
King  may  grant  a  fair,  and  that  toll  shall  be  paid,  although  it  be 
a  charge  upon  the  subject ;  because  his  subjects,  viz.  the  vendees, 
have  benefit  and  ease  by  such  fairs  :  but  the  King  cannot  appoint 
a  burthensome  toll ;  but  it  ought  to  be  a  petit  sum,  as  a  penny 
or  twopence,  which  are  the  smallest  coins,  or  of  lesser ;  but  not 
of  any  greater  value  to  charge  the  subject.,,  We  do  not  know 
when  the  toll  in  this  case  commenced ;  and  we  cannot  say  that  a 
toll  of  a  penny  per  pig,  which  *has  been  taken  for  many  years,  is  [  *H8  ] 
necessarily  unreasonable :  and  I  think  the  defendant  has  failed 
in  shewing  that  it  is  so. 

(1)  Moore,  474. 
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Wbioht      Taunton,  J. : 

r. 

Bruister.         I  cannot  say  that  a  toll  of  one  penny  per  pig  is,  in  point  of  law, 
unreasonable. 

Patteson,  J.: 

The  jury  having  found  that  the  toll  has  been  paid  for  such  a 
considerable  period  by  persons  frequenting  the  market,  I  think  it 
is  too  much  for  us  to  say  that,  in  point  of  law,  it  is  unreasonable. 

Hale  refused. 


1832.  doe  d.   MAEGARET  and  JANE  DALTOX   v. 

—  JONES   and  Another. 

[  I26  J  (4  Barn.  &  Adol.  126—129 ;  S.C.1N.&M.6;  2  L.  J.  (N.  S.)  K.  B.  11.) 

A  private  dwelling-house  was  demised  for  forty  years,  by  lease,  con- 
taining a  covenant  to  repair  and  keep  in  repair  the  premises,  and  all  such 
buildings,  improvements,  and  additions  as  should  be  made  thereupon  by 
the  lessee  during  the  term,  with  a  proviso  for  re-entry  in  case  of  breach 
of  covenant.  The  lessee  changed  the  lower  windows  into  shop  windows, 
and  stopped  up  a  doorway,  making  a  new  one  in  a  different  place,  in  the 
internal  partition  of  the  house : 

Held,  that  no  forfeiture  was  incurred,  the  lessee's  covenant  being  only 
against  non-repair,  and  it  being  implied,  by  the  terms  of  the  lease,  that 
additions  and  improvements  were  to  be  made. 

Ejectment  for  premises  at  Swansea.  At  the  trial  before 
Alderson,  J.,  at  the  last  Summer  Assizes  for  Glamorganshire, 
it  appeared  that  this  action  was  grounded  on  a  forfeiture,  said 
to  be  incurred  by  breach  of  covenant  in  a  lease.  The  premises, 
a  dwelling-house,  garden,  &c.  were  demised  to  the  defendant, 
Jones,  for  forty  years  from  Lady  Day,  1819,  at  a  rent  of  80/., 
which  the  lessee  covenanted  to  pay,  and  also  to  repair  and  keep 
repaired,  &c.  the  messuage,  garden,  and  premises,  by  the 
indenture  of  lease  demised,  "together  with  such  buildings, 
improvements,  and  additions  whatsoever,  as  at  any  time  during 
the  said  term  should  be  erected,  set  up,  or  made  by  him,  the 
said  Thomas  Jones,  his  executors,  &c.  thereupon ; "  that  it 
should  be  lawful  for  the  lessor  (under  whom  the  lessors  of  the 
plaintiff  claimed)  to  enter  and  view  the  premises;  and  that 
in  case  any  defects  or  want  of  reparation  of  the  said  premises 
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or  any  part  thereof  should  be  there  found,  the  defendant,  his       doe<i. 
executors,  &c.  should,  on  notice  thereof  in  writing,  cause  the  r. 

said  premises  to  be  forthwith  well  and  substantially  repaired  jojse». 
or  amended  in  all  things.  The  only  other  covenants  on  the 
lessee's  part  were,  not  to  assign  without  license,  and  to  deliver 
up  the  premises  at  the  expiration  of  the  term,  in  good,  sub- 
stantial, and  tenantable  repair  and  condition.  Proviso  for 
immediate  re-entry,  if  the  rent  should  be  unpaid  for  twenty-one 
days,  or  if  the  lessee  should  not  observe  or  perform  all  his 
covenants.  Until  *  January,  1882,  the  house  was  private,  and  [  *127  ] 
occupied  as  a  lodging-house.  The  defendant,  Jones,  then  took 
down  part  of  the  house-front,  next  the  street,  and  converted  the 
lower  portion  of  the  premises  on  that  side  into  a  shop,  and 
exhibition  room  for  pictures.  The  old  windows,  which  were 
of  the  form  usual  in  private  houses  of  that  description,  and 
about  four  feet  six  inches  wide,  and  five  feet  high,  were  taken 
away,  and  shop  windows  put  in,  measuring  about  eight  feet 
in  width  by  six  in  height.  On  the  inside,  a  partition  on  the 
ground-floor  was  broken  through,  a  new  door  made  in  it,  and 
an  old  one  stopped  up.  The  work  was  done  well,  and  with  good 
materials.  Notice  in  writing  was  given  to  the  plaintiff,  during 
these  proceedings  (but  not  attended  to  by  him),  to  repair,  and 
not  to  alter  the  premises.  Alderson,  J.  was  of  opinion,  that  no 
breach  of  covenant  was  proved,  and  directed  a  nonsuit,  but  gave 
leave  to  move  that  a  verdict  might  be  entered  for  the  plaintiff. 

Whitcombc  now  moved  accordingly : 

The  alterations  made  by  the  defendant  were  a  breach  of  the 
covenant  to  repair,  Doe  d.  Vickery  v.  Jackson  (l). 

(Patteson,  J. :  In  that  case  the  door  was  made,  not  in  an 
internal  partition,  but  in  a  wall  between  two  houses. 

Pabke,  J. :  The  covenant  relied  upon  here,  contemplates  the 
making  of  improvements.) 

But  not  altering  the  whole  character  of  the  premises.     The 
improvements  must  be  considered  with  reference  to  the  nature 

(1)  2  Stark.  N.  P.  293. 
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Doe  a.       of  that  which  is  the  subject-matter.    It  cannot  have  been  the 
r,  meaning  of  the  parties,  that  a  private  house  should  be  turned 


Jones. 


into  a  shop. 


[  *128  ]  (Parke,  J. :  If  the  defendant  had  sold  goods  on  the  ^premises, 

that  would  not  have  been  a  breach  of  any  covenant ;  the  only 
question  therefore  is,  whether  a  forfeiture  be  incurred,  under 
this  lease,  by  merely  enlarging  the  windows  and  opening  a  new 
door  in  the  house.) 

The  parties  cannot  have  contemplated  as  an  improvement,  the 
doing  of  acts  which  the  law  considers  waste.  In  Vin.  Abr. 
Waste,  I),  pi.  19,  it  is  said  that  "  If  a  lessee  flings  down  a  wall 
between  a  parlour  and  a  chamber,  by  which  he  makes  the 
parlour  more  large,  it  is  waste,  because  it  cannot  be  intended 
for  the  benefit  of  the  lessor,  nor  is  it  in  the  power  of  the  lessee 
to  transpose  the  house" (1). 

Parke,  J. : 

That  does  not  apply  to  a  lease  like  this,  which  contemplates 
"improvements  and  additions,"  and  only  provides  against  non- 
repair, which  is  permissive  waste.  Under  such  a  lease  can 
it  be  said  that  a  valuable  house  was  to  be  kept  in  precisely  the 
same  condition  for  forty  years  ?     I  think  the  nonsuit  was  right. 

Taunton,  J. : 

I  am  of  the  same  opinion.  This  case  is  the  same  as  if  there 
had  been  an  express  contract  for  the  liberty  to  make  improve- 
ments, which  at  common  law  would  have  been  waste :  here  the 
contract  is  implied.  There  is  no  stipulation  against  waste, 
except  by  the  covenant  to  repair :  and  I  am  clearly  of  opinion 
that  enlarging  the  windows  and  opening  a  door,  as  here  proved, 
did  not  amount  to  a  breach  of  that  covenant,  the  effect  of  which 
was  merely  that  the  tenant  should  supply  the  ordinary  wear  and 
tear  of  the  premises. 

(1)  Cited  from  Keilwey,  37  b,  where      10  lien.  VII.,  f .  2 ;  but  a  distinction 
a  former  decision  of  this  point,  in  the      is  there  taken  as  to  a  partition, 
same  case,  is  referred  to,  Year  Book, 
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Patteson,  J. :  Doe  d. 

Dalton 
This  was  nothing  more  than  the  ordinary  covenant  to  repair ; 

I  think  no  forfeiture  was  incurred  under  the  lease. 


Hide  refused. 


r. 
Jones. 

[120] 


HEATH  v.  SANSOM  and  EVANS.  isjb. 

(4  Bam.  &  Adol.  172—178  ;  S.  C.  1  X.  &  M.  104;  2  L.  J.  (N.  S.)  K.  B.  2o.)        A'^J* 

S.  and  E.  were  partners  in  alum  works,  for  an  indefinite  period.  t  \i'2] 
E.  was  a  dormant  partner.  In  January,  1829,  it  was  agreed  that  the 
settlement  of  the  partnership  accounts,  and  all  questions  concerning 
the  respective  liabilities,  and  the  mode  of  winding  up  the  affairs,  and  the 
manner  and  time  of  dissolving  the  partnership,  should  be  referred  to  an 
arbitrator ;  and  it  was  afterwards  agreed  that  S.  and  E.  should  respec- 
tively bid  for  the  plant,  utensils,  and  fixtures,  and  the  referee  was  to 
declare  the  highest  bidder  to  be  the  purchaser.  In  April,  1829,  S.  having 
been  declared  the  highest  bidder,  became  the  purchaser,  and  the  works 
were  entirely  given  up  to  him:  Held,  that  the  partnership  was  then 
determined,  although  the  referee  had  made  no  order  as  to  the  dissolution ; 
*  and  that  S.  had  no  authority,  after  that  time,  to  bind  E.  by  a  promissory 
note. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendants, 
as  makers,  of  a  promissory  note  for  300Z.,  dated  July  1st,  1829. 
Plea,  by  the  defendant  Evans,  the  general  issue.  Sansom 
suffered  judgment  by  default.  A  rule  in  this  case,  for  a  new 
trial,  having  been  made  absolute,  in  Easter  Term,  1831  (l),  the 
cause  came  on  to  be  tried  before  Lord  Tenterden,  Ch.  J.,  at  the 
sittings  in  Middlesex  after  Hilary  Term,  1882 ;  and  the  following 
facts  were  proved:  Before  January,  1829,  Sansom  and  Evans 
were  partners  in  some  alum  works  at  Bristol ;  Evans  was  not 
held  out  to  the  world  as  a  partner;  the  trade  was  carried  on 
under  the  style  of  Philip  Sansom  &  Co.  On  the  26th  of  January, 
1829,  Sansom  and  Evans  agreed  that  the  settlement  of  the 
accounts  of  the  partnership  subsisting  between  them  as  manu- 
facturers of  alum,  and  all  questions  between  them  concerning 
their  respective  liabilities  in  the  partnership  transactions,  the 
mode  of  winding  up  the  affairs  of  the  partnership,  and  the 
manner  and  time  of  dissolving  it,  should  be  referred  to  the 
decision  of  H.  0.  Price;  and  that  they  would  abide  by  his 
(1)  See2B.  &  Ad.  291. 
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Heath  decision.  In  April,  1829,  it  was  agreed  between  Sansom  and 
sansom.  Evans,  as  to  the  disposal  of  the  plant,  utensils,  and  fixtures 
f  *17*  J  on  *the  alum  works,  that  each  should  separately  offer  a  price, 
which  was  to  be  communicated  to  the  referee,  and  he  was  then 
to  declare  the  highest  bidder  to  be  the  purchaser ;  such  pur- 
chaser to  give  a  bill  for  the  purchase  money,  and  to  be  entitled 
to  the  possession  of  the  goods  purchased.  In  the  same  month 
of  April,  Sansom  having,  by  letter  to  the  referee,  made  a  tender 
of  130Z.  for  the  said  plant,  utensils,  and  fixtures,  they  were 
declared  by  the  referee  to  be  his  property ;  and  the  works  were 
entirely  given  up  to  him.  In  July,  1829,  Sansom,  being  called 
upon  by  the  Droitwich  Salt  Company  to  pay  a  sum  of  800Z. 
which  he  owed  them,  gave  the  promissory  note  in  question  for 
3001.,  and  the  note  was  indorsed  by  the  company  to  the  plaintiff. 
Upon  this  evidence,  Lord  Texterden  was  of  opinion  that  there 
had  been,  in  July,  1829,  no  actual  dissolution  of  the  partnership ; 
and  a  verdict  was  found  for  the  plaintiff,  for  the  amount  of  the 
note.  A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the 
ground  that  the  partnership  must  be  taken  to  have  been  actually 
dissolved  in  April,  1829,  when  Sansom  became  the  purchaser 
of  the  plant,  utensils,  and  fixtures  on  the  alum  works, 

Sir  James  Scarlett  and  Hoggins  now  shewed  cause  : 

Sansom  had  primd  facie  an  authority  to  bind  his  partner  by  bills 
of  exchange  and  promissory  notes,  and  that  authority  continued 
in  July,  1829,  unless  the  partnership  w&s  previously  put  an  end 
to.  The  submission  to  Price  cannot  operate  as  a  dissolution. 
It  was  a  proceeding  preparatory  to  it,  but  it  clearly  was  not 
intended  that  the  relation  of  partnership  should  then  cease,  for 
Price  was  to  determine  concerning  the  time  and  mode  of  dis- 
[  *174  ]  solving  it.  He  never  did  so  determine  before  July,  *1829,  and 
this  partnership  then  continued,  notwithstanding  any  transaction 
as  to  the  plant  and  fixtures. 

Bompas,  Serjt.  and  Ball,  contra  : 

The  authority  of  one  partner  to  bind  another  by  his  promissory 
note,  is  implied  from  the  relation  of  partnership,  and  ceases 
as  soon  as  the  partnership  is  determined,  unless  such  party  has 
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held  himself  out  as  a  partner  to  the  world,  or  to  a  third  person,  Heath 
and  thereby  induced  others  to  give  credit  on  the  faith  of  such  sansom. 
partnership.  Here,  Evans  never  so  held  himself  out,  but  was 
a  mere  dormant  partner.  The  only  question,  therefore,  is, 
whether  the  partnership,  as  between  Evans  and  Sansom,  was 
dissolved?  No  formal  agreement  is  necessary  to  effect  a  dis- 
solution; any  writing,  words,  or  conduct,  from  which  a  clear 
intention  to  dissolve  the  relation  can  be  collected,  is  sufficient. 
Conceding  that  the  agreement  of  reference  did  not  amount 
to  an  actual  dissolution,  but  was  preparatory  to  it;  in  April, 
1829,  it  was  agreed  that  the  referee  should  declare  which  of  the 
two  was  to  be  the  purchaser  of  the  plant,  fixtures,  &c,  and  that 
this  person  should  be  entitled  to  the  possession  of  the  goods 
purchased.  Price  declared  Sansom  to  be  the  purchaser,  and 
he  took  to  the  stock  in  trade,  and  became  the  sole  proprietor. 
After  that  time  the  partnership  was  at  an  end,  and  Sansom 
could  have  no  authority  to  bind  Evans  by  his  promissory 
note. 

Penman,  Ch.  J. : 

I  am  of  opinion  that  the  rule  for  a  new  trial  must  be  made 
absolute  in  this  case,  because  Evans,  at  the  time  when  the  note 
was  given,  had  ceased  to  be  a  partner  with  Sansom  in  the  alum 
business.  In  January,  1829,  it  was  agreed  that  all  matters 
concerning  the  mode  of  winding  up  the  affairs  of  the  partnership, 
♦and  the  manner  and  time  dissolving  it,  should  be  submitted  [  *)75  ] 
to  a  referee.  It  was  afterwards  agreed  that  the  plant,  utensils, 
and  fixtures  on  the  alum  works,  were  to  be  declared  by  the 
referee  to  belong  to  him  who  should  be  the  highest  bidder,  and 
in  April,  1829,  Sansom  was  declared  to  be  the  highest  bidder, 
and  became  the  purchaser,  and  the  plant,  utensils,  and  fixtures, 
were  delivered  up  to  him.  Evans  having,  then,  parted  with 
all  his  interest  in  the  works  from  which  the  profits  of  the 
business  (if  any)  were  to  arise,  ceased  to  have  any  right  to 
participate  in  such  profits ;  and  since  a  partnership,  as  between 
parties,  results  from  the  agreement  to  share  in  profits,  it  ceases 
as  soon  as  such  right  is  determined.  This  note,  then,  being 
given  after  Sansom  had  become  the  sole  proprietor,  and  after 
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Heath       the  implied  authority,  resulting  from  the  relation  of  partnership, 
sanbom.      was  at  an  end,  could  not  bind  Evans. 

Parke,  J. : 

The  rule  for  a  new  trial  must  be  made  absolute.  The 
objection  to  the  plaintiff's  recovering  against  Evans  is,  that 
in  July,  1829,  Sansom  was  incompetent  to  bind  Evans.  It  must 
be  taken  upon  the  evidence  (l)  that  the  partnership  was  to  con- 
tinue for  an  indefinite  period  (there  being  no  proof  to  the 
contrary),  and  then  either  party  might,  at  any  time,  have  put 
an  end  to  the  partnership  by  a  simple  notice  to  his  copartner : 
Peacock  v.  Peacock  (2),  Feather stonhaugh  v.  Fen  wick  (3),  Nerot  v. 
Burnand  (4) ;  a  fortiori  by  a  mutual  agreement.  •  Then  the 
question  is,  was  the  authority  of  Sansom  to  bind  Evans  (which 
is  implied  by  law  from  the  relation  of  partnership)  determined 
[  *i™  ]  in  July,  when  the  note  was  given?  In  January,  *1829,  it  was 
agreed  between  them,  that  the  settlement  of  the  accounts  of 
the  partnership,  and  all  questions  concerning  their  respective 
liabilities  in  the  partnership  transactions,  and  concerning  the 
mode  of  winding  up  the  affairs,  and  the  mode  and  time  of 
dissolving  the  partnership,  should  be  referred  to  an  arbitrator. 
The  expression  "  dissolving  the  partnership  "  is  ambiguous.  It 
may  either  import  the  dissolution  of  the  joint  tenancy  in  the 
goods  belonging  to  the  firm,  and  the  division  of  the  partnership 
effects,  or  a  putting  an  end  to  their  future  dealings,  and  the 
mutual  authority  of  one  party  to  bind  the  other  by  future 
contracts,  or  both.  If  the  first  be  the  true  import  of  the  words, 
and  the  intention  was  by  them  to  provide  that  the  arbitrator 
was  to  decide  when  and  how  the  partnership  effects  were  to  be 
divided,  it  may  be  inferred  from  the  other  terms  of  the  agree- 
ment, which  are  those  generally  used  on  a  complete  dissolution 
of  partnership,  that  the  power  of  entering  into  future  contracts 
had  already  been  put  an  end  to.  But,  assuming  that  not  to 
be  so,  and  that  the  arbitrator  was  to  determine  not  merely  when 
and  how  the  effects  were  to  be  divided,  but  when  that  mutual 

(1)  The  only  proof  of  partnership  (2)  10  R.  B.  138  (10  Ves.  49). 

was  by  declarations  of  Evans  to  that         (3)  11  R.  R.  77  (17  Yes.  298). 
effect.  (4)  28  R.  R.  65, 76  (4  Russ.  247, 260). 
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authority  was  to  be  put  an  end  to,  we  must  then  look  to  the       Heath 

subsequent  conduct  of  Evans  and  Sansom,  to  see  whether  they      sansom. 

intended  that  the  one  should  have  a  right  to  bind  the  other 

by  future  contracts  so  late  as  July,  1829.     In  April,  1829,  it 

had  been  arranged  between  them,  that  the  one  who  made  the 

highest  offer  for  the  plant,  utensils,  and  fixtures,  was  to  have 

them,  and  be  put  into  possession.     Sansom,  having  been  the 

highest  bidder,  took  possession  of  them  in  the  same  month. 

Now,  after  that,  it  never  could  have  been  in  the  contemplation 

of  the  parties  that  the  one  should  bind  the  other  by  future 

contracts.    When  that  had  been  done,  *there  can  be  no  question       [  *177  ] 

but  that,  as  between  Sansom  and  Evans,  the  right  to  participate 

in  the  profits  arising  from  the  plant,  utensils,  and  fixtures  (if 

any  had    been  made),   ceased,   and  consequently  the  mutual 

power  to  bind  each  other  by  contracts  within  the  scope  of  their 

former  partnership  dealings,  ceased  also,  and  that  Sansom  had 

no  authority  afterwards  to  bind  Evans  by  any  future  contract. 

It  is  to  be  borne  in  mind  that  Evans,  who  never  held  himself 

out  to  the  plaintiff  as  a  partner,  could  be  liable  only  by  reason 

of  the  authority  which  Sansom  really  possessed,  and  unless  that 

authority  continued  to  July,  1829,  he  was  not  liable  at  all.     But 

if  it  was  not  determined  in  January,  it  certainly  had  ceased 

in  April  of  that  year. 

Taoiton,  J. : 

I  am  of  the  same  opinion ;  and  for  the  same  reasons.  Evans 
was  a  dormant  partner  with  Sansom.  The  authority  of  the 
latter,  therefore,  to  bind  the  former,  ceased  as  soon  as  the 
partnership  was  at  an  end ;  which,  at  the  latest,  was  in  April. 
Price,  to  whom  it  was  referred  to  settle  the  time  and  mode  of 
dissolving  the  partnership,  at  that  time  declared  Sansom  to  be 
the  purchaser  of  the  partnership  effects,  in  consequence  of  the 
tender  made  by  him.  Evans  then  sold  his  interest  in  the 
partnership  concern  to  Sansom,  and  the  latter  assented  to  such 
sale ;  and  he  afterwards  conducted  the  business  exclusively  for 
his  own  benefit.  After  the  sale,  there  was  only  one  person 
concerned  in  the  business,  and  the  authority  of  Sansom  to  bind 
Evans  ceased. 

R.B. — VOL.  xxxviii.  16 
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Hbath        Patteson,  J. : 
r. 

sansom.  I  am  of  the  same  opinion.    A  dormant  partner  may  retire 

from  a  firm,  without  giving  notice  to  the  world.  The  question  is, 
whether  Evans  did  retire  from  the  partnership  before  July,  1829  ? 

[  *178  ]       It  is  quite  *clear  on  the  facts  of  the  case,  that  he  retired  from 

it  in  April,  1829 ;  for,  from  that  time,  Sansom  only  was  entitled 

to  the  works,  and  to  all  the  profits  to  be  derived  from  them. 

The  authority,  therefore,  which  Sansom  previously  had  to  bind 

Evans,  was  countermanded  in  April. 

Kale  absolute. 


1882.  KUBERY  v.  STEVENS  and  Another  (1). 

[2i\  ]         (4  Barn-  &  AdoL  241"~ 248 ;  S.  C.  1  N.  &  M.  182  ;  2  L.  J.  (N.  S.)  K.  B.  46.) 

Where  the  residue  of  a  term  of  years  becomes  vested  in  executors,  and 

the  yearly  value  is  less  than  the  reserved  rent,  the  executors  are  still 

liable  in  the  debet  and  detinet  as  assignees,  for  so  much  of  the  rent  as 

the  premises  are  worth. 

The  plaintiff  having  declared  in  covenant  for  rent  at  26/.  a  year,  the 
defendants  pleaded  that  they  were  only  chargeable  as  executors ;  that 
the  term  came  to  them  as  such,  that  the  premises  were  of  less  yearly 
value  than  the  said  rent  of  26/.,  viz.  of  no  value,  and  that  they  had  fully 
administered,  &c.  Replication,  that  the  premises  were  of  the  yearly  value 
of  26/. ;  issue  thereon.  At  the  trial  the  yearly  value  was  found  by  the 
jury  to  bo  20/. : 

Held,  that  the  replication  was,  in  substance,  that  the  premises  were 
of  some  value ;  that  the  issue  was  merely  informal,  and  cured  by  verdict ; 
and  that  the  plaintiff  might  recover  the  arrears  of  rent  at  the  rate  fixed 
by  the  jury. 

Covenant  by  reversioner,  against  the  defendants  as  assignees 
of  a  term  in  certain  premises  demised  by  indenture  at  the  yearly 
rent  of  26Z. :  breach,  non-payment  of  the  rent  for  two  years. 
Plea,  that  the  defendants  ought  not  to  be  charged  with  rent 
otherwise  than  as  executors,  in  the  detinet  only :  they  then  stated 
that  the  term  came  to  them  as  executors  of  one  Peter  Walker, 
and  continued  as  follows:  "And  the  defendants  further  say, 
that  the  said  demised  premises,  &c.  at  the  time  of  the  death 
of  the  said  P.  W.  were,  and  from  thence  hitherto  have  been,  and 
still  are,  of  much  less  yearly  value  than  the  value  of  the  said 

(1)  Cited  in  the  judgment  of  North,  v.  Vane,  XorcliffS*  Chtim  (1887)  37 
J.  in  In  re  Bou*$9  Karl  of  St  ruth  more      Ch.  D.  128,  57  L.  J.  Ch.  4oo.-  R.  i\ 
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rent  of  26Z.  a  year  so  by  the  said  indenture  reserved  as  aforesaid,  Rubeby 
that  is  to  say,  the  same  premises  during  all  the  time  aforesaid  Stevens. 
were  and  still  are  of  no  value  whatever."  The  plea  concluded 
with  a  plene  adminiatravit.  Replication,  that  the  premises  at 
the  time  of  Walker's  death  were,  and  from  thence  hitherto 
have  been,  and  still  are,  of  the  yearly  value  of  261.:  upon 
which  averment  issue  was  joined.  At  the  trial  before  Lord 
Tenterden,  Ch.  J.,  at  the  sittings  in  Middlesex  after  Hilary 
Term,  1832,  his  Lordship  left  it  to  the  jury  to  say  what  had 
been  the  annual  value  of  the  premises  during  the  time  in 
question ;  they  found  it  to  have  been  201.,  and  gave  a  verdict 
for  the  plaintiff  for  arrears  at  that  rate ;  but  leave  was  given  to 
the  defendants  to  move  to  *enter  a  nonsuit,  on  the  grounds,  that  [  *242  ] 
the  issue  between  the  parties  was,  in  substance,  whether  or 
not  the  premises  were  of  the  value  stated  in  the  declaration; 
that  they  had  been  proved  not  to  be  of  that  value ;  and,  there- 
fore, that  the  defendants  were  not  liable  to  any  amount,  otherwise 
than  as  executors.     A  rule  nisi  having  been  obtained, 

Sir  James   Scarlett  and   Cottingham   shewed  cause  in  the 
present  Term : 

If  the  premises  were  of  any  value,  the  defendants  are  liable  as 
assignees.  Their  defence  is,  in  substance,  that  they  have  derived 
no  profit  whatever  from  the  premises,  and  consequently  are  not 
chargeable  as  assignees,  but  as  executors  only;  and  that  as 
executors  they  have  fully  administered  all  the  effects  that  came 
to  their  hands.  But  it  being  found  that  the  premises  were  of 
some  value,  they  are  liable  as  assignees  to  that  extent :  1  Wins. 
&aund.  112,  note(c)  5th  edit.  (l).     It  is  true  the  plea  states  the 

(1)  The  result  of  the  cases  is  there  aliunde ;  but  if  the  land  yields  a  profit 

stated  as  follows:  *4  If  an  executor  equal  to  the  rent,  he  will  fail  on  a 

be  sued  in  his  representative  capacity  plea  of  pleue  adminiatravit,  for  he  is 

for  rent  accruing  in  his  own  time,  bound  to  apply  the  profits  of  the  land 

either  in  debt  or  covenant,  where  the  towards  payment  of  the  rent  in  the 

lease  is  by  deed,  or  in  debt  or  assumpsit  first  instance,  and  his  not  doing  so 

foruse  and  occupation,  where  the  lease  will  be  a  devastavit ;  if,  therefore,  the 

i*  not  by  deed,  he  may  plead  phne  land  yields  some  profit,  but  less  than 

administrftrit,  and  under  that  plea  the  rent,  it  should  seem  that  his  plea 

may  shew  that  the  land  yields  no  should  be  pleue  adminietravit  praiter 

profit,   and  that   he  has  no  assets  the  profit.    If,  on  the  other  hand, 

16—2 
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rubery  premises  to  have  been  of  less  value  than  261.  a  year,  that  is  to 
Stevens,  say,  of  no  value,  *and  the  plaintiff  replies  to  this,  that  they  were 
[  *243  ]  of  the  yearly  value  of  26J. ;  upon  which  averment  issue  has  been 
joined.  But  the  actual  sum  stated  in  the  replication  is  not 
important;  the  material  averment  in  the  plea  is,  that  the 
premises  were  of  no  value;  and  that  being  so,  the  mention 
of  a  particular  amount  in  the  replication  does  not  render  such 
amount  an  essential  part  of  the  issue.  The  question  is,  were 
the  premises  of  some  value  or  none?  "When  a  material 
allegation  is  traversed  in  an  improper  or  inartificial  manner,  the 
issue  taken  upon  it  is  merely  an  informal  one,  which  is  held  to 
be  aided  after  verdict  by  the  statute  32  Hen.  VIII.  c.  80": 
2  Wms.  Saund.  819,  note  (6) ;  Cobb  v.  Bryan  (l). 

Campbell  and  Joseph  Addison,  contra  : 

The  gist  of  the  plea  is,  that  the  defendants  are  not  liable  as 
assignees,  but  as  executors  only;  and  the  question  on  which 
that  depends  is,  whether  or  not  the  premises  were  equal  in  value 
to  the  rent  reserved.  It  is  laid  down  in  the  note  cited  from 
1  Wms.  Saund.  112,  that  if  the  executor  be  sued  as  assignee 
of  the  term,  "he  must  plead  specially  that  he  holds  only  as 
executor,  that  the  land  yields  no  profit,  or  less  than  the  rent, 
and  pray  whether  he  shall  be  charged  otherwise  than  in  the 
detinet."  If  the  plaintiff  meant  to  insist  that  the  premises, 
though  of  less  value  than  the  rent  reserved,  had  still  yielded 
something,  that  should  have  been  averred  as  an  answer  to  the 
plenc  administravit :  the  misapplication  of  such  profit,  whatever 
it  might  be,  would  have  been  a  devastavit  by  the  executors.  In 
Bolton  v.  Canham  (2),  an  executor  sued  in  the  debet  and  detinet 
[  *244  ]  for  240Z.  rent,  pleaded  *that  the  premises  were  of  less  value  than 
the  rent,  to  wit,  of  the  value  of  100/.  only,  and  that  he  had  fully 
administered;   and  the  Court  was  of  opinion,  that  if  this  had 

the  executor  be  sued,  as  he  may  be  the  rent,  and  pray  whether  he  shall 

when  he  enters  and  is  in  the  actual  be  charged   otherwise  than  in  the 

occupation,  in  his  individual  capacity  detinet ;  in  covenant,  he  must  plead 

as  assignee  of  the  term,  in  debt  on  a  the  same  matters  specially." 
lease  by  deed,  he  must  plead  specially  0)3  Bos.  &  P.  348. 

that  he  holds  only  as  executor,  that  (2)  Pollexf.   125 ;  »S.  ( \  1  Ventr. 

the  land  yields  no  profit,  or  less  than  271. 
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been  the  only  matter  pleaded,  it  might  have  been  a  good  bar.       Rubery 

Billinghurst  v.  Speerman  (l)  is  to  the  same  effect.    If  the  premises      Stevens. 

are  worth  less  than  the  rent,  it  is  damnosa  luercditw,  and,  with 

reference  to  the  question  of  liability  as  assignee  or  as  executor, 

it  is  the  same  as  if  they  were  worth  nothing.    The  value  specified 

in  these  pleadings  was  therefore  material;    and  the  plaintiff, 

having  proved  a  less  value,  cannot  recover.    Besides,  if  it  was 

competent  to  him  to  tender  issue  on  the  question  whether  or  not 

the  premises  were  of  any  value,  he  has  not  used  words  which 

have  that  effect. 

Cur.  adv.  vult. 

Dbnman,  Ch.  J.  in  the  course  of  this  Term  delivered  the  judgment 
of  the  Court  : 

There  are  two  questions  in  this  case.  The  first,  whether  the 
substance  of  this  plea  is,  that  the  tenements  demised  were  not 
of  the  value  of  the  rent ;  or  that  they  were  of  no  value  whatever. 

The  second,  whether,  if  the  latter  be  the  substance  of  the  plea, 
the  plaintiff  is  entitled  to  judgment  on  this  issue  upon  the  facts 
found  by  the  jury. 

Upon  referring  to  the  authorities,  and  considering  the  case, 
we  are  of  opinion  that  the  plaintiff  upon  these  pleadings  is 
entitled  to  a  verdict. 

It  is  clearly  settled  that  the  executor  of  a  termor  cannot  waive 
the  term,  but  that  he  must  either  renounce  or  accept  the  executor- 
ship in  toto :  and  if  he  accept  the  *executorship,  and  enter  on  [  *245  ] 
the  demised  premises,  he  is  chargeable  as  assignee  in  an  action 
of  debt  or  covenant  for  the  arrears  of  rent  due  after  his  entry, 
de  bonis  propriis.  But  as  the  rent  may  be  of  greater  value  than 
the  land,  it  would  be  a  great  hardship  on  the  executor  in  that 
case  to  charge  him  personally  in  his  own  right  with  the  full 
amount  of  the  rent.  And  it  is  quite  clear  from  the  authorities 
that  he  is  not  so  chargeable.  But  then  arises  the  question, 
whether  he  be  personally  liable,  in  that  event,  as  assignee,  for 
no  part  of  the  rent,  considering  it  as  an  entire  thing,  for  the 
whole  of  which  he  must  be  so  liable  or  not  at  all ;  or  whether 
the  rent  can  be  apportioned,  and  he  is  liable  in  the  character 

(1)  1  Salk.  297. 
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Robert      of  assignee  for  so  much  of  the  rent  as  the  premises  are  worth. 

Stevens.  Upon  reference  to  the  authorities  it  seems  that  the  rent  is  in 
this  case  to  be  apportioned,  and  the  executor  is  chargeable 
personally  for  so  much  of  the  rent  as  the  premises  are  worth. 

In  one  of  the  earliest  cases,  Hargrove's  case  (l),  it  was  adjudged 
that  in  an  action  against  the  executor  for  rent  due  in  his  own 
time,  the  writ  should  be  in  the  debet  and  detinet,  "  for  when  an 
executor  takes  the  profits  nothing  shall  be  assets  but  the  profits 
above  the  rent :  as,  if  the  land  be  worth  101.  per  annum,  and  5L 
is  reserved,  in  that  case  nothing  shall  be  assets  but  the  51.  above 
the  rent." 

The  next  material  case  is  that  of  Heller  v.  Casebert,  reported 
in  several  books.  In  1  Lev.  127,  Kelynge  says,  "The  executor 
cannot  waive  the  term,  but  shall  be  charged  in  the  detinet,  on 
which  the  assets  shall  come  in  question ;  and  if  lie  continues  the 

[  *246  ]  possession,  he  shall  *be  charged  in  the  debet  and  detinet  in 
respect  of  the  perception  of  the  profits,  whether  he  has  assets  or 
not;  to  which  Twysden  agreed." 

In  the  same  case,  1  Sid.  266,  it  is  stated  that  it  was  resolved 
by  all  that  an  executor  cannot  waive,  if  he  does  not  waive  the 
executorship:  and  this  although  the  testator  took  a  demise  of 
land  which  is  worth  only  101.  a  year,  rendering  20Z.  a  year,  this 
contract  binds  the  executor  as  long  as  he  has  assets ;  but  per 
Windham,  J.,  semble  "  that  if  an  action  in  this  case  is  brought  in 
the  debet  and  detinet,  and  the  executor  pleads  nil  debet,  and  on 
the  evidence  it  appears  that  the  land  is  worth  only  10/.  a  year, 
he  shall  have  a  verdict  for  lOt.  a  year,  and  for  the  other  101.  the 
lessor  shall  have  an  action  on  the  detinet  tantiim,  because  he  is 
solely  liable  in  respect  of  the  contract."  The  reporter  adds 
a  query. 

There  is  an  argument  of  Pollexfen  when  at  the  Bar,  in  his 
reports,  p.  132,  which  places  this  question  in  a  clear  point 
of  view.  He  says,  "  If  it  should  be  admitted  that  in  such  case 
where  the  rent  is  more  than  the  value  of  the  land,  in  an  action 
in  the  debet  and  detinet  the  defendant  shall  not  be  charged  for 
the  whole  rent,  yet  he  ought  to  be  charged  for  so  much  as  the 
land  is  worth.  This  I  ground  upon  what  has  been  said,  that 
(1)  5  Co.  Rep.  31  b. 
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if  an  action  in  the  debet  and  detinet  lie  where  the  land  is  of  as  Rubkrt 
much  value  as  the  rent,  it  ought  then  to  lie  for  as  much  of  the  Stevens. 
rent  as  the  value  of  the  land  amounts  unto  in  the  debet  and 
detinet :  then,  if  so,  their  plea  is  pleaded  as  a  bar  to  the  whole 
rent,  whereas  it  is  only  a  bar  to  part,  viz.,  to  the  601.  over  and 
besides  the  value ;  and  as  for  the  100/.,  by  his  own  shewing,  we 
ought  to  recover,  for  by  his  own  shewing,  he  is  chargeable  in  the 
debet  and  detinet  for  that." 

"  In  debt  for  rent,  the  defendant  pleads  an  eviction  of  part        [  247  ] 
of  the  land,  and  sets  out  the  value  :  this  is  only  a  bar  to  a  part 
of  the  rent,  and  if  he  pleads  nothing  to  the  rest,  judgment  must 
be  against  him  for  the  whole.** 

In  the  case  of  Buckley  v.  Pirk(i),  Chief  Justice  Parker 
(Lord  Macclesfield)  says,  "  If  the  rent  be  of  less  value  than  the 
land,  as  the  law  prima  facie  supposes,  so  much  of  the  profits  as 
suffices  to  make  up  the  rent,  is  appropriated  to  the  lessor,  and 
cannot  be  applied  to  any  thing  else.  On  the  other  hand,  if  the 
rent  be  worth  more  than  the  land,  the  defendant  may  disclose 
that  by  special  pleading,  and  pray  judgment  whether  he  shall  be 
charged  otherwise  than  in  the  detinet  only." 

It  appears  to  us,  that  the  dictum  of  Windham  and  the  argument 
of  PoUexfen  are  well  founded  in  law:  for  if  the  profits  are 
appropriated  to  the  lessor,  and  become  a  personal  debt  due  from 
the  executor  to  him,  where  they  are  equal  to  or  greater  than  the 
rent,  why  should  they  not  be  equally  appropriated  to  the  lessor, 
and  equally  a  personal  debt  due  from  the  executor  where  they 
are  less?  If  so,  it  follows  that  the  plea  in  this  case,  which  is 
pleaded  to  the  whole  rent  in  the  declaration,  cannot  be  a  good 
bar,  unless  it  shews  that  there  were  no  profits  at  all.  If  they 
had  been  less  than  the  rent,  and  therefore  covered  a  part  only, 
that  part  should  have  been  confessed,  and  the  plea  pleaded  to 
the  remainder.  The  substance  of  the  plea,  therefore,  must  be 
taken  to  be,  that  the  demised  tenements  were  of  no  value  whatever. 

The  second  question  is,  as  to  the  form  of  the  issue:  and 
whether  the  plaintiff  be  entitled  to  judgment? 

The  jury  have  found  the  demised  tenements  to  be  worth  201. 
a  year  only. 

(1)  1  Salk.  317. 
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Rubeby  The  substance  of  the  plea  being,  as  above  mentioned,  that  the 

Stevens,  premises  were  of  no  value,  we  think  that  the  substance  of  the 
[  248  ]  replication  is,  that  they  were  of  some  value,  and  that  the  issue 
is  merely  informal,  and  cured  by  verdict. 

Looking  at  the  allegations  on  both  sides,  there  is  an  averment 
by  the  plaintiff,  that  the  demised  premises  are  of  the  yearly 
value  of  261. ;  and  on  the  part  of  the  defendant,  that  they  are 
of  much  less  value  than  262.,  that  is  to  say,  of  no  value  whatever, 
which  is  equivalent  in  substance  to  an  allegation  that  they  are 
not  of  the  value  of  261.,  or  any  part  thereof. 

We  therefore  think  that  the  substance  of  the  issue  is,  whether 

the  demised  tenements  were  worth  any  thing,  and  that  issue 

ought,  on  the  facts,  to  be  found  for  the  plaintiff.     If  they  are 

of  any  value  whatever,  the  plea  is  falsified,  for  it  constitutes  no 

defence  to  the  action  for  the  whole  rent  unless   they  are  of 

no  value. 

Rale  discharged. 


i*«.  DOYLE  v.  POWELL. 

[  267  ]  (4  Barn.  &  Adol.  267—272 ;  S.  C.  1  N.  &  M.  678.) 

Goods  and  freight  were  insured  at  and  from  Liverpool  to  Monte  Video 
and  Buenos  Ayres  if  open,  or  the  ship's  final  port  of  discharge  in  the 
river  Plate,  with  liberty  to  wait  two  months  at  Monte  Video  if  needful, 
at  a  premium  of  five  guineas  per  cent.,  to  return  21.  per  cent,  for  risk 
ending  at  Monte  Video  on  arrival.  The  vessel  arrived  on  the  2nd  of 
August  at  Monte  Video,  which  was  then  blockaded  by  an  enemy's  fleet 
to  prevent  vessels  passing  to  Buenos  Ayres.  The  blockade  did  not  cease 
till  the  4th  of  October.  The  vessel  afterwards  sailed  for  Buenos  Ayres, 
and  was  lost:  Held,  that  the  risk  was  at  an  end  as  soon  as  the  vessel 
had  stayed  two  months  at  Montevideo,  and  that  the  underwriters  were, 
therefore,  discharged. 

Assumpsit  on  a  policy  of  insurance  upon  goods  and  freight 
by  the  ship  Triton,  at  and  from  Liverpool  to  Monte  Video  and 
Buenos  Ayres  if  open,  or  her  final  port  of  discharge  in  the  river 
Plate  (with  liberty  to  wait  two  months  at  Monte  Video  if  needful,) 
at  a  premium  of  five  guineas  per  cent.,  to  return  21.  per  cent,  for 
risk  ending  at  Monte  Video  on  arrival.  The  declaration  averred 
a  total  loss  by  the  perils  of  the  seas.  At  the  trial  before  Lord 
Tenterden,  Ch.  J.,  at  the  Middlesex  sittings  after  Trinity  Term, 
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1881,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the       Doyle 
opinion  of  this  Court  on  the  following  case :  Powell. 

The  plaintiff  was  master  and  owner  of  the  ship  Triton,  and 
being  about  to  proceed  upon  the  voyage  after  mentioned,  caused 
the  policy  in  question  to  be  effected.  The  plaintiff  sailed  on 
board  the  Triton  from  Liverpool  for  Monte  Video  and  Buenos 
Ayres,  with  a  cargo,  (consisting  partly  of  goods  of  his  own,)  on 
the  7th  of  May,  1828.  The  vessel  arrived  on  the  2nd  of  August 
at  Monte  Video,  at  which  time  there  was  a  war  between  the 
Government  of  the  Brazils  and  that  of  Buenos  Ayres,  and  a 
blockading  squadron  of  the  Brazilian  Government  was  stationed 
off  Monte  Video,  between  that  port  and  Buenos  Ayres,  to  prevent 
vessels  sailing  up  the  river  to  Buenos  Ayres ;  but  negotiations 
were  pending,  and  a  peace  was  shortly  expected.  The  plaintiff 
having  discharged  part  of  his  cargo  at  Monte  Video,  and  taken 
in  ballast  and  some  goods  for  Buenos  Ayres,  took  a  convenient 
*position  for  sailing,  and  was  ready  to  sail  for  Buenos  Ayres  on  [  *2<>8  ] 
the  28th  of  September,  and  would  have  proceeded  thither,  but 
that  he  was  prevented  as  after  mentioned.  Intelligence  arrived 
at  Monte  Video  on  the  12th  of  September,  that  peace  had  been 
made ;  but  peace  was  not  ratified  until  the  80th  of  September, 
and  intelligence  of  that  event  was  received  at  Monte  Video  on 
the  4th  of  October,  on  which  day  the  blockade  was  raised,  and 
until  that  day,  the  squadron  remained  off  Monte  Video,  and  no 
vessels  with  cargoes  were  allowed  to  clear  out  for  Buenos  Ayres. 
Those  vessels  which  did  sail  were  in  ballast,  and  were  cleared 
out  for  Valparaiso.  On  the  2nd  of  October,  notices  were  stuck 
up  at  the  Mole  Head  and  at  the  Custom-house,  that  no  vessels 
should  leave  Monte  Video  for  Buenos  Ayres  without  the  payment 
of  certain  duties,  as  well  upon  the  goods  on  board,  as  upon*  the 
goods  landed,  and  from  ten  to  fifteen  days  was  the  period  fixed 
for  such  payment.  The  master  (the  plaintiff),  on  the  2nd  of 
October,  applied  to  the  consignees  of  his  ship,  as  well  as  to  other 
persons  on  shore,  to  pay  the  duties  on  his  cargo,  but  without 
effect.  On  the  5th  of  October  the  plaintiff,  taking  advantage 
of  a  fog,  clandestinely  sailed  from  Monte  Video  for  Buenos  Ayres 
without  having  paid  the  duties  :  he  arrived  in  the  outer  roads  on 
the  6th  of  October,  and,  on  the  following  day,  in  the  inner  roads, 


£50  1882.     K.  B.     4  B.  &  AD.  268—270.  [b.r. 

Doyle       where  the  vespel  was  sunk  with  the  goods  insured  on  board.    The 

Powell,      defendant  paid  into  Court  2  per  cent,  as  a  return  of  premium  for 

risk  ending  at  Monte  Video.    The  question  for  the  opinion  of  the 

Court  was,  whether,  under  the  terms  of  the  policy,  the  risk  was 

determined  by  the  stay  of  the  plaintiff  for  more  than  two  months 

[  *269  ]      at  Monte  Video  ?    If  the  Court  should  be  of  opinion  that  *it  was, 

then  a  nonsuit  was  to  be  entered  ;  if  otherwise,  a  verdict  for  the 

plaintiff  for  such  sum  as  an  arbitrator  should  award. 

The  case  was  argued  during  the  present  Term. 

Kelly,  for  the  plaintiff : 

The  risk  was  not  determined  by  the  stay  of  the  ship  at  Monte 
Video  (though  for  more  than  two  months),  under  the  very  peculiar 
circumstances  of  this  case.  The  waiting  having  been  occasioned 
by  the  blockade,  was  not  one  contemplated  by  the  policy  in  limiting 
the  specified  time  to  two  months.  The  instrument  must  be  con- 
strued so  as  to  carry  into  effect  the  intention  of  the  parties.  Giving 
the  construction  contended  for  by  the  defendant,  will  have  the 
effect  of  determining  the  risk,  under  whatever  circumstances  the 
staying  longer  than  two  months  occurred.  The  intention  of 
the  parties,  when  they  introduced  into  the  policy  the  liberty  to 
stay  two  months,  was  to  substitute  that  express  stipulation  for 
the  one  which  the  law  would  otherwise  imply ;  that  the  vessel 
should  not  wait  more  than  a  reasonable  time.  If  there  had  been 
no  express  liberty  to  stay  two  months  reserved  by  the  policy,  but 
a  mere  liberty  to  touch,  and  the  vessel,  having  arrived  at  Monte 
Video,  had  been  detained  by  a  superior  force  for  a  considerable 
period,  that  would  not  have  determined  the  risk  ;  and  if  not,  why 
should  the  express  reservation  of  a  liberty  to  stay  two  months 
have  that  effect  ? 

Maule,  contra: 

The  policy  must  undoubtedly  be  construed  so  as  to  give  effect 
to  the  intention  of  the  parties,  but  that  intention  (collected  from 
the  language  of  the  instrument)  was,  that  the  risk  should  determine 
[  *270  ]  as  soon  *as  the  vessel  had  remained  two  months  at  Monte  Video. 
The  voyage  described  in  the  policy  is  "  from  Liverpool  to  Monte 
Video  and  Buenos  Ayres  if  open,  or  her  final  port  of  discharge 
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in  the  river  Plate,  with  liberty  to  wait  two  months  at  Monte  Dotlb 
Video,  if  needful."  The  words  "  if  needful "  are  construed  by  Powell. 
the  plaintiff  to  mean  "  if  the  blockade  continues ; "  but  that  is 
not  their  meaning.  If  the  vessel  had  been  at  liberty  to  stay  a 
reasonable  time,  that  would  have  imported  a  liberty  to  stay  as 
long  as  there  was  a  detention  by  embargo.  The  vessel  was  not 
under  restraint  at  Monte  Video.  She  might  have  gone  from 
thence,  though  not  to  Buenos  Ayres.  This  case  is  something 
like  Brown  v.  Vigne  (l).  There  the  ship  was  insured  "  from 
London  to  any  port  or  ports  in  the  river  Plate,  until  her  arrival 
at  her  last  port  of  discharge  in  the  river  Plate;  "  and  the  master, 
intending  to  discharge  her  cargo  at  Buenos  Ayres,  passed 
Maldonado;  but  hearing  that  Buenos  Ayres  was  then  in  the 
hands  of  the  enemy,  he  went  to  Monte  Video,  with  intent  to 
make  a  complete  discharge  there  if  the  market  were  suitable : 
he  discharged  a  part,  but  not  finding  the  market  there  so 
favourable  as  he  expected,  he  had  not  abandoned  his  original 
intention  of  going  to  Buenos  Ayres,  if  it  should  afterwards  be 
practicable  ;  while,  however,  he  was  still  discharging  part  of  his 
cargo  at  Monte  Video,  Buenos  Ayres  continuing  in  the  enemy's 
hands,  a  loss  happened  by  a  peril  of  the  sea.  It  was  held  that 
the  voyage  ended  at  Monte  Video.  The  effect  of  the  leave  to 
stay  is  in  this  case  to  put  an  end  to  the  policy  at  the  end  of  two 
months.  It  is  in.  the  nature  of  a  warranty  that  the  vessel  shall 
not  stay  more  than  two  months.  Now  *a  warranty  to  sail  on  or  [  *27i  ] 
before  a  particular  day  is  not  fulfilled  if  the  ship  does  not  com- 
pletely unmoor  on  that  day,  though  she  then  has  her  cargo  on 
board,  and  is  quite  ready  to  sail,  and  is  only  prevented  doing  so 
by  stress  of  weather :  Nelson  v.  Salvador  (2).  The  delay  here  was 
the  cause  of  loss.  Where  a  ship,  being  disabled  by  perils  of  the 
sea,  put  into  port  to  repair,  and  the  master  was  obliged  to  sell 
part  of  the  goods  to  defray  the  expenses,  that  was  held,  (in  an 
action  on  a  policy  on  the  goods,)  not  to  be  a  loss  by  the  perils 
of  the  sea,  though  they  were  the  remote  cause  of  it ;  the  proximate 
cause  being  the  want  of  funds  to  pay  for  the  repairs  :  Pouell  v. 
Gudgeon  (3),   Sarquy  v.   Hobson  (4).      If    it    be  held    that   the 

(1)  11  B.  E.  375  (12  East,  283).      (3)  17  R.  R.  385  (5  M.  &  S.  431). 

(2)  31 R.  B.  733  (1  Moo.  &  Mai.  309).    (4)  26  R.  R.  251  (2  B.  &  C.  7). 
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Doyle       underwriters  are  liable  on  the  policy  as  long  as  Buenos  Ayres 
Powell,      was  closed,  they  will  be  liable  to  a  greater  risk  than  the  parties 
intended. 

Kelly  9  in  reply : 

The  words,  "  with  liberty  to  stay  two  months  at  Monte  Video," 

is  not  a  warranty  that  the  vessel  shall  not  stay  there  longer  than 

that  time.     In  Brown  v.  Vigne  (l)  Monte  Video  was,  at  the  time 

of  the  loss,  the  port  of  discharge.     Here  Buenos  Ayres  was  the 

port  of  discharge  at  the  time  of  the  loss. 

Cur.  adv.  vvlt. 

Den  man,  Ch.  J.  on  a  subsequent  day  in  the  Term  delivered  the 
judgment  of  the  Court  : 

The  only  question  in  this  case  is,  what  is  the  meaning  of  the 
words,  "with  liberty  to  wait  two  months  at  Monte  Video  if 
needful."  To  decide  that,  we  must  consider  what  the  effect 
[  *2"2  ]  would  be  if  those  words  were  omitted.  The  *vessel  might  have 
sailed  to  Monte  Video,  and  have  discharged  her  cargo  there, 
without  going  to  Buenos  Ayres,  and  in  that  case  there  would 
have  been  a  return  of  2  per  cent,  premium,  in  consequence  of 
the  risk  having  ended  at  Monte  Video ;  or  if,  on  her  arrival  at 
Monte  Video,  Buenos  Ayres  had  been  open,  she  might  have  sailed 
to  that  port.  If,  however,  that  port  was  not  open,  but  under 
blockade,  she  would  not  have  been  at  liberty  to  wait  at  Monte 
Video  till  the  blockade  was  over.  The  clause  in  question  enables 
the  vessel  to  remain  at  Monte  Video  for  two  months.  It  seems 
to  have  been  the  intention,  that  if  the  blockade  had  ended  sooner, 
she  should  proceed  to  Buenos  Ayres ;  but  at  all  events,  she  could 
not  stay  longer  than  two  months  at  Monte  Video  ;  though,  if  she 
had  sailed  at  the  end  of  two  months,  she  would  have  been  pro- 
tected by  the  policy.  No  other  construction  can  be  put  upon  this 
policy,  framed  as  it  is.  In  order  to  construe  it  as  required  by 
the  assured,  words  must  be  introduced,  and  it  must  be  read  as 
if  the  liberty  was  to  stay  two  months  or  longer ;  but  the  latter 
words  not  being  in  the  policy,  we  think  that  the  vessel  was  at 
liberty  to  stay  two  months  and  no  longer  at  Monte  Video ;  and 
(1)  11  E.  It.  375  (12  East,  283). 
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she  having  stayed  longer,  the  risk  was  determined  at  the  end  Doyle 

of  two  months,  and  the  underwriters  are  discharged.  powkll. 

Judgment  for  the  defendant. 


REX  v.  The  HUNGERFORD  MARKET  COMPANY  (1).   \m. 

Xor.  24. 

(Ex  parte  Elizabeth  Davies.) 


(4  Bam.  &  Adol.  327—335 ;  S.  C.  1  N.  &  M.  112.) 

By  stat.  11  Geo.  IV.  c.  hex.,  the  Hungerford  Market  Company  were 
empowered  to  purchase  certain  premises  for  the  purposes  of  the  Act,  and 
by  sect.  6  it  was  enacted  as  follows:  That  if  any  person  interested  in 
tatch  premises  shall,  for  twenty-one  days  next  after  notice  given  him 
of  their  being  required  for  the  purposes  of  the  Act,  refuse  to  treat,  or  not 
agree,  for  the  sale  thereof,  in  every  such  case  the  Company  shall  cause 
the  value  of,  and  recompense  to  be  made  for,  such  premises  to  be  enquired 
of  by  a  jury ;  and  for  summoning  and  returning  such  jury  they  are 
empowered  to  issue  their  warrant  to  the  High  Bailiff  of  Westminster, 
who  is  required  to  impannel,  summon,  and  return  such  jury,  and  is 
empowered  to  swear  twelve,  and  to  examine  witnesses  before  them,  &c. ; 
and  they  shall  assess  the  damages  and  recompense,  &c. : 

Held,  that  the  Company,  having  given  such  notice  to  an  occupier, 
could  not  withdraw  from  it,  though  they  offered  to  pay  all  reasonable 
costs  incurred  by  him  in  consequence ;  but  that  the  Act  obliged  them, 
on  his  demand,  to  issue  tbeir  warrant  to  the  High  Bailiff  for  summoning 
a  jury.    And  the  Court  granted  a  mandamus  to  compel  them  so  to  do. 

A  rule  nisi  had  been  obtained  for  a  mandamus  to  the  Company 
to  issue  their  warrant  (pursuant  to  the  statute  11  Geo.  IV.  c.  lxx.) 
for  summoning  a  jury  to  assess  damages  and  compensation  to 
Elizabeth  Davies  for  her  interest  in  the  "  Ship  "  public-house. 
The  affidavits  in  support  of  the  rule  stated,  that  the  said  E.  Davies 
was  possessed  of  the  premises  in  question,  under  a  lease  for  twenty- 
four  years  from  September,  1822,  and  that,  after  some  correspond- 
ence respecting  a  proposed  purchase  of  them  by  the  Company, 
(in  which  the  parties  did  not  agree  as  to  the  steps  to  be  taken 
with  respect  to  a  valuation,)  she  received  from  their  clerk  a  notice 
(stated  to  be  given  in  pursuance  of  sect.  6  of  the  above-mentioned 
Act)  to  the  following  effect :  "  That  the  messuage  or  tenement 
called,"  &c.  (describing  it)  "  and  mentioned  and  contained  in  the 

(1)  Followed  in  Morgan  v.  Metr.  Ry.  Co.  (Ex.  Ch.  1868)  L.  11.  4  C.  P.  97, 
38  L.  J.  C.  P.  87.— B.  C. 
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schedule  to  the  said  Act,  is  required  for  the  purposes  of  the  said 
Act,  and  that  it  is  the  intention  of  the  Company  of  Proprietors 
duly  constituted  by  the  said  Act,  to  contract  for  the  purchase 
of  all  subsisting  leases,  terms,  estates,  and  interests  therein,  and 
that  in  case  you  shall  not  within  the  space  of  *  twenty-one  days 
from  the  date  hereof,  treat,  contract,  and  agree  with  the  said 
Company  for  the  sale  of  the  said  premises,  and  all  subsisting 
leases,  &c.  therein,  it  is  the  intention  of  the  said  Company  forth- 
with after  the  expiration  of  twenty-one  days,  to  issue  their  pre- 
cept to  the  High  Bailiff  of  the  city  and  liberty  of  Westminster  to 
summon  and  impannel  a  jury  for  the  purpose  of  enquiring  into 
and  assessing  the  damages  and  recompense  to  be  given  for  and 
in  respect  of  the  said  premises,  and  all  interests  therein,  according 
to  the  provisions  of  the  said  Act.  Dated  this  25th  day  of  February, 
1832."  A  similar  notice  was  given  to  Mrs.  Drake,  the  owner  of 
the  freehold.  It  was  further  stated,  that  in  the  expectation  that 
these  notices  would  be  acted  upon,  Mrs.  Davies  reduced  the  stock 
upon  her  premises,  and  had  ever  since  the  notice  been  ready  and 
willing  to  give  up  possession  to  the  Company,  on  receiving  a 
reasonable  compensation ;  and  that  the  premises  had  been 
surveyed  and  valued  on  her  behalf,  and  preparations  made  to 
support  her  claim  before  a  jury :  that  a  request  being  made 
on  her  behalf  oft  the  17th  of  April,  by  S.  T.  Bull,  her  surveyor, 
to  know  when  the  case  would  be  submitted  to  a  jury,  the 
Company's  clerk,  on  the  2nd  of  May,  returned  the  following 
answer:  "Sir, — I  am  desired  by  the  Court  of  Directors  to 
acknowledge  the  receipt  of  your  letter  of  the  17th  of  April,  and 
to  remind  y6u  that  you  have  been  informed  that  the  premises 
of  Mrs.  Davies  are  not  wanted.  I  am,  Sir,  &c."  It  was  further 
alleged,  that  the  premises  had  been  much  lessened  in  value  by 
the  Company's  works.  On  behalf  of  the  Company  it  was  stated, 
that  on  the  3rd  of  April  their  attorney  conferred  with  the  attorney 
of  Mrs.  Drake,  and  not  being  able  to  agree  with  him  upon  terms, 
declined  the  premises,  and  paid  *his  bill  of  costs ;  that  he  informed 
Mr.  S.  T.  Bull  of  this  shortly  after  the  3rd  of  April ;  and  that  he 
was  not  apprised,  till  the  6th  of  June  following,  that  the  attorney 
for  Mrs.  Drake  did  not  also  act  for  Mrs.  Davies :  that  on  the  said 
6th  of  June,  H.  W.  Bull,  as  attorney  for  Mrs.  Davies,  gave  him 
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notice,  that  he,  Bull,  would  attend  the  court  of  the  Company  on 
the  following  day,  to  know  what  course  they  meant  to  pursue  : 
that  H.  W.  Bull  accordingly  had  an  interview  with  the  Company 
on  the  7th,  and  that  on  the  8th,  the  deponent,  the  Company's 
attorney,  by  their  direction,  wrote  to  him  as  follows :  "  Sir, — 
I  am  desired  by  the  Board  of  Directors  to  inform  you,  that  as 
the  sum  asked  for  the  purchase  of  the  freehold  of  the  "  Ship  " 
public-house,  and  Mrs.  Davies's  interest  therein,  so  greatly  exceeds 
the  sum  the  Company  had  reason  to  expect,  they  declined  the 
purchase  altogether,  of  which  your  client  was  informed  on  the 
3rd  of  April  last.  The  Company  however  are  willing,  and  I 
hereby  offer  on  their  behalf,  to  pay  any  necessary  and  reasonable 
expense  your  client  may  have  incurred  in  consequence  of  the 
notice  of  the  25th  of  February  last." 

Sir  James  Scarlett  now  shewed  cause  : 

Under  the  circumstances  disclosed  by  the  affidavits,  the  Com- 
pany were  not  bound  to  take  these  premises.  (He  then  com- 
mented upon  the  facts  sworn  to,  and  the  correspondence.)  The 
sixth  section  of  the  Act  (l)  enables  the  ^Company,  if  the  owners 


(1)  By  which  it  is  enacted,  that  if 
any  person  interested  in,  or  having 
or  claiming  power  to  sell,  the  mes- 
suages, &c.  in  the  first  schedule  to 
the  Act  described,  or  any  part  thereof, 
shall,  for  the  space  of  twenty-one  days 
next  after  notice  in  writing,  signed 
by  the  clerk  of  the  Company,  shall 
have  been  given  to  him  (as  is  there 
specified)  of  such  messuages,  &c. 
being  required  for  the  purposes  of 
the  Act,  neglect  or  refuse  to  treat 
and  agree,  or  shall  not  agree,  for  the 
sale  of  the  said  premises,  or  shall  be 
prevented  by  absence  or  disability, 
or  cannot  be  found  or  known,  or  shall 
not  produce  a  clear  title,  "  then  and 
in  every  such  case  the  said  Company 
or  their  successors  shall  cause  the 
value  and  "recompense  to  be  made 
for  such  messuages,,  wharfs,  lands, 
or  hereditaments,  to  be  inquired  into 
and  ascertained  by  a  jury  of  twelve 
indifferent  men  of  the  said  city  of 


Westminster;  and  for  the  summon- 
ing and  returning  such  jury  the 
said  Company  and  their  successors 
are  hereby  empowered  from  time  to 
time  to  issue  a  warrant  under  their 
common  seal  to  the  High  Bailiff  of 
the  said  city  and  liberty  of  West- 
minster, or  his  deputy,  thereby 
commanding  and  requiring  him  to 
impannel,  summon,  and  return  an 
indifferent  jury  of  twenty-four  per- 
sons," &c. ;  and  the  High  Bailiff  is 
required  to  impannel,  summon,  and 
return  such  number,  out  of  whom  he 
is  empowered  to  swear  twelve  to  be 
the  jury  for  the  purposes  aforesaid, 
&c. ;  he  is  further  empowered  and 
required  to  summon  witnesses,  and 
examine  them  on  oath  before  the  said 
jury ;  and  he  shall  cause  the  jury  to 
view  the  places  in  question  if  neces- 
sary, and  use  all  lawful  ways  and 
means  for  his  own  and  the  jury's 
information,  as  he  shall  think  fit; 
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of  messuages,  &c,  after  twenty-one  days'  notice,  will  not  treat 
with  them  for  the  sale  of  such  premises,  to  have  a  jury  sum- 
moned, who  shall  assess  the  compensation :  but  the  clause  is 
not  so  worded  as  to  be  at  all  events  compulsory  on  the  Company. 
Although  they  may  have  given  notice,  there  is  a  locus  pamitentice, 
and  here  it  is  not  unreasonable  that  the  Company  should  claim 
it.  Their  notice  was  given  on  the  25th  of  February ;  the  written 
answer  of  their  clerk  to  Mrs.  Davies's  surveyor  was  sent  in  the 
beginning  of  May ;  and  they  have  offered  to  pay  all  reasonable 
expenses  incurred  by  Mrs.  Davies  in  consequence  of  the  notice. 

Kelly  and  Channcll,  contra  : 

The  notice  binds  the  Company  as  well  as  the  individual,  other- 
wise great  injustice  would  be  done.  The  first  sections  of  the 
Act  give  particular  facilities  to  the  Company  in  treating  for,  and 
taking  conveyances  of,  certain  premises  which  are  described  in 
a  schedule:  and  until  the  expiration  of  three  years  from  the 
29th  of  September,  1880,  (sect  4)  they  may  compel  the  owners 
of  such  premises  to  sell  them  ;  for  by  sect.  6  they  may,  without 
any  other  treaty,  at  once  give  notice  to  the  occupiers  of  such 
premises  that  the  same  are  required  for  the  purposes  of  the  Act, 
and  if  the  parties  do  not,  within  twenty-one  days  after  such 
notice,  agree  with  the  Company  upon  terms  of  sale,  a  warrant 
is  to  issue  for  summoning  a  jury  to  assess  compensation,  whose 
verdict,  by  sect.  7,  is  to  be  final.  Every  thing  here,  as  respects 
the  tenant,  is  done  in  inritum.  It  is  at  the  option  of  the  Company 
to  give  notice  or  not.  In  the  present  case  notice  is  given :  the 
tenant  begins  selling  off  his  stock,  employs  a  surveyor,  and  incurs 
other  expenses:  and  it  is  now  said,  that  after  this  has  taken 
place,  the  Company  may  turn  round  and  renounce  the  premises. 
The  Court  would  not  hold  that  the  Legislature  had  intended  to 
give  such  a  power,  unless  the  words  of  the  Act  were  too  strong 
41  and  the  said  jury  shall  assess  the      and  verdict  the  High  Bailiff  "  shall 


damages  and  recompense  to  be  given 
for  the  messuages,  &c.  to  the  respec- 
tive owner  or  owners  and  occupier  or 
occupiers  thereof,  according  to  his, 
her,  or  their  respective  interests 
therein,  and  shall  give  in  their  verdict 
thereupon ;  "  and  after  such  enquiry 


thereupon  order,  adjudge,  and  deter- 
mine the  sum  or  sums  of  money  so 
assessed  by  the  said  jury  to  be  paid 
for  the  said  messuages,  wharfs,  lands, 
or  hereditaments,  or  any  interest 
therein,  according  to  such  verdict  or 
inquisition  of  the  said  jury." 
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to  leave  a  doubt.  But  here  the  language  is  imperative ;  that  if 
an  agreement  be  not  come  to  after  notice,  "  in  every  such  case 
the  Company  shall  cause  the  value  and  recompense  to  be  enquired 
into  and  ascertained  by  a  jury."  Under  this  Act  the  Company 
obtain  the  whole  benefit  of  a  contract  for  the  sale  and  purchase 
of  the  premises  (on  terms  to  be  afterwards  ascertained),  by  merely 
giving  notice  to  the  owner  and  occupier.  Can  it  be  said  that 
they  shall  also  be  at  liberty  to  withdraw  from  such  contract  at 
♦their  own  pleasure  ?  And  if  so,  may  not  this  be  done  at  any 
time  before  the  jury  have  given  their  verdict,  or  even  before  the 
high  bailiff  has  made  his  adjudication  in  pursuance  of  it  ?  If 
the  notice  has  the  effect  of  a  contract,  it  can  only  be  rescinded 
by  both  parties. 

Denman,  Ch.  J. : 

The  parties  forming  the  Company  have  obtained  an  Act  of 
Parliament,  giving  them  great  privileges  in  the  purchasing  of 
certain  property.  There  is  no  power  reserved  to  them  of  counter- 
manding a  notice  once  given,  in  case  of  disagreement  as  to 
terms,  but  they  may  summon  a  jury  to  ascertain  them ;  that  is 
their  protection  in  case  of  an  exorbitant  demand.  If  they  are 
not  bound  by  their  notice,  it  follows  that,  after  giving  it,  they 
are  free,  during  the  long  period  of  three  years,  (allowed  by  the 
fourth  section  of  the  Act,)  to  take  the  property  or  not,  at  their 
discretion,  and  the  owner  is  at  their  mercy  during  that  time.  I 
cannot  think  that  the  Legislature  so  intended.  The  rule  must 
therefore  be  made  absolute,  and  the  Company  must  go  to  a  jury, 
which  is  the  security  they  have  provided  for  themselves  by 
this  Act. 

Parke,  J. : 

I  am  of  the  same  opinion.  The  Company  are  not  bound  to 
purchase  the  property  mentioned  in  the  schedule,  but  the  ques- 
tion is,  at  what  period  they  shall  be  said  to  have  exercised  then- 
option.  Now,  I  think,  that  is  done  when  they  have  given  notice, 
and  that,  according  to  reason  and  good  sense,  such  notice  ought 
to  be  as  binding  on  them  as  on  the  owner  or  occupier.  And 
this  construction,  which  I  should  be  disposed  to  put  independently 
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of  express  words  in  the  statute,  is  supported  by  the  language  of 
sect.  6,  which  enacts,  that  if  the  owners  or  occupiers  shall  not, 
*for  the  space  of  twenty-one  days  after  notice,  have  agreed  upon 
terms  of  sale,  the  Company  "  shall  cause  the  value  and  recom- 
pense to  be  enquired  into  by  a  jury,"  &c.  This  Court  came  to 
a  similar  conclusion  in  a  late  case  of  The  King  v.  The  Commis- 
sioners for  improving  Market  Street,  Manchester  (l) .    The  language 


(1)  Rex  v.  The  Commissioners  for 
improving  Market  Street, 
Manchester. 

(4  Barn.  &  Adol.  333,  n.— 335,  n.) 

A  rule  nisi  had  been  obtained  on 
a  former  day  in  this  (Hilary)  Term, 
for  a  mandamus  requiring  the  com- 
missioners to  issue  their  warrant  to 
the  sheriff  of  Lancashire,  his  under 
sheriff,  or  one  of  the  coroners,  to 
summon  a  jury,  and  enquire  into  and 
sissess  compensation  to  one  Newall 
for  certain  premises,  pursuant  to  the 
Act  1  &  2  Geo.  IV.  c.  cxxvi. 

It  appeared  that  on  the  28fch  of 
November,  1829,  the  commissioners 
gave  notice  in  writing  to  Newall  that 
the  messuage  or  premises,  or  so  much 
of  the  same  as  was  requisite  for 
widening  Market  Street,  occupied  by 
him  or  his  under  tenants,  situate  in 
the  same  street,  were  wanted  for  the 
purposes  of  the  Act ;  and  the  notice 
required  him  to  give  up  possession 
of  the  premises  or  such  part  thereof, 
to  the  commissioners,  on  the  29th  of 
November,  1830.  Notices  were  also 
given  to  Ne wall's  tenants *of  the  other 
parts  of  the  premises.  In  the  course 
of  1829  and  1830  some  negotiation 
took  place  between  Newall  and  the 
commissioners  respecting  the  pur- 
chase, but  they  could  not  agree  upon 
terms,  and  in  December,  1830,  the 
premises  still  remaining  unpurchased, 
Newall,  who  complained  that  he  was 
materially  injured  by  the  delay,  as 
well  as  by  the  proceedings  of  the 
Company  in  the  improvements  they 
were  carrying  on,  gave  them  notice 


to  issue  their  warrant  (as  above)  for 
summoning  a  jury ;  at  the  same  time 
stating  that  he  was  ready  to  sell  at 
a  reasonable  price,  but  persisted  in 
declining  the  offer  already  made. 
On  the  part  of  the  commissioners, 
affidavits  were  put  in,  stating  that 
their  funds  were  limited,  and  subject 
to  the  payment  of  interest  on  a  very 
large  debt,  and  that  they  were  under 
restriction  as  to  borrowing  further 
sums;  that  they  gave  the  notices 
merely  with  the  view  of  being 
enabled  to  take  any  favourable 
opportunity  which  might  occur  for 
purchasing,  (there  being  no  power 
given  them  by  the  Act  to  remove  any 
party  without  such  notice,)  but  not 
with  any  final  determination  to  pur- 
chase at  all  events;  that  the  sum 
demanded  was  unreasonable,  and  that 
Newall,  though  he  claimed  compen- 
sation for  good- will,  had  refused  to 
give  any  estimate  of  it;  that  if  a 
jury  gave  any  sum  at  all  approaching 
that  now  demanded,  it  was  doubtful 
if  the  funds  would  be  adequate  for 
a  considerable  time;  and  that  the 
improvement  to  be  effected  by  taking 
the  premises  in  question  would  not, 
in  the  judgment  of  the  commissioners, 
warrant  such  an  expense. 

The  Act  1  &  2  Geo.  IV.  c.  cxxvi. 
empowered  the  commissioners,  by 
sect.  23,  to  purchase  certain  premises 
described  in  a  schedule,  by  agreement 
with  the  owners,  or  if  an  agreement 
could  not  be  come  to,  then  by  assess- 
ment as  after  mentioned.  By  sect.  2 7 , 
if  part  only  of  any  premises  were 
wanted,     the    commissioners    were 
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of  the  statute  there  was  different,  and  I  believe  there  were  no         Rex 

compulsory  words,  but  the  Court  thought,  from  the  general  pur-         the 

view  of  the  Act,  that  the  commissioners  were  to  be  considered      HJ?obdR 

as  having  exercised  their  option  when  they  gave  notice  of  taking      Market 

Company. 


required  to  purchase  the  whole,  if 
the  owners  were  unwilling  to  sell 
part.  By  sect.  31  it  was  enacted  as 
follows :  That  if  the  owners,  &c.  shall 
neglect  or  refuse  to  treat,  or  shall  not 
agree  with  the  commissioners,  "the 
sheriff  of  the  said  county  of  Lancaster, 
or  his  under  sheriff,  or  some  one  of 
the  coroners  of  the  said  county,  shall, 
upon  the  warrant  of  the  said  commis- 
sdoners,  and  he  and  they  is  and  are 
hereby  required  and  authorized  to 
cause  it  to  be  enquired  into  and 
ascertained  upon  the  oaths  of  a  jury, 
&<>.,  (which  oaths  the  said  sheriff, 
&.c.  is  and  are  hereby  empowered 
and  required  to  administer),  what 
damages  will  be  sustained  by,  and 
what  recompense  and  satisfaction 
shall  be  made  to  such  owners,"  &c. 
and  shall  assess  and  award  the  sum 
to  be  paid  for  the  purchase  of  such 
houses,  &c,  and  also  for  good- will, 
&v. ;  and  the  sheriff,  under  sheriff, 
&c.  is  empowered  and  required  to 
summon  witnesses,  and  examine 
them  on  oath,  and  shall  order  a  view 
if  necessary,  and  use  all  other  lawful 
ways  and  means  for  information ;  and 
after  verdict  the  sheriff,  &c.  shall 
order  the  sum  assessed  to  be  paid  by 
the  commissioners;  and  the  verdict 
<hall  be  final.  "And  for  the  sum- 
moning and  returning  of  such  jury 
or  juries  the  said  commissioners  are 
hereby  empowered  to  issue  their  war- 
rant or  warrants  to  the  said  sheriff, 
<fcc.  to  summon,  impannel,  and  return 
at  *some  convenient  place  in  the  said 
town  of  Manchester,  a  jury  of  not 
l*-s  than  thirty-six,  nor  more  than 
forty-eight,  &c. ;  and  twenty-one 
days'  notice  shall  be  given  to  the 
owners,  &c.  interested  in  the  pre- 
hn-**;  and  the  said  sheriff,  &c.  is 


empowered  to  impannel,  summon, 
and  return  such  number  accordingly, 
out  of  whom  he  shall  swear  twelve 
to  be  the  jury  for  the  purposes  afore- 
said." By  sect.  37  no  occupier  of 
any  house,  &c.  shall  be  liable  to  be 
removed  from  the  possession  thereof 
by  virtue  of  this  Act  until  the  expira- 
tion of  twelve  calendar  months  after 
notice  in  writing  shall  have  been 
given  him  by  the  commissioners  that 
such  house,  &c.  will  be  wanted  for 
the  purposes  of  the  Act,  nor  until 
they  shall  have  paid  the  compensa- 
tion agreed  upon  or  assessed  in  that 
behalf.  By  sect.  43  the  powers  of 
this  Act,  so  far  as  they  are  compul- 
sory upon  owners,  &c.  to  sell  any 
messuages,  &c.  for  the  purposes  of 
the  Act,  shall  cease  from  and  after 
the  expiration  of  twelve  years  from 
the  passing  thereof. 

Courtenay  and  Wight  man  now 
shewed  cause  against  the  rule  for  a 
mandamus,  which  was  supported  by 
Cross,  Serjt. 

The  Court  made  the  rule  absolute, 
and  the  mandamus  issued. 

In  the  ensuing  Easter  Term  the 
commissioners  made  their  return  to 
the  mandamus ,  containing  similar 
statements  to  those  sworn  to  in  their 
affidavits  in  opposition  to  the  rule ; 
they  also  alleged,  that  in  the  course 
of  the  year  after  the  giving  of  their 
notice,  they  had  been  obliged  by  a 
vote  of  the  ley-payers  to  make  new 
purchases,  by  which  great  expense 
would  be  incurred,  and  that  a  great 
part  of  the  promises  for  which  Newall 
required  compensation,  had  been 
bought  by  him  with  a  full  know- 
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the  premises,  and  that  they  could  not  withdraw  from  it.  The 
case  has  not  been  reported,  but,  I  believe,  would  be  found  to 
bear  upon  the  present. 

Taunton,  J. : 

I  am  of  the  same  opinion.  If  the  notice  could  be  counter- 
manded, the  Company  may  state  what  they  consider  as  a 
countermand  in  their  return  to  the  mandamus. 


Patteson,  J.  concurred. 


Rule  absolute. 


1832. 
Nor.  26. 

[  360] 


1831. 
June  7. 


EEX  on  the  Prosecution  of  THOMAS  COEPE  v. 
The  Treasurer  and  Directors  of  the  ST. 
KATHARINE  DOCK  COMPANY. 

(4  Barn.  &  Adol.  360—364  ;  S.  C.  1  N.  &  M.  121.) 

It  is  discretionary  in  the  Court  either  to  determine  the  validity  of  a 
return  to  a  mandamus  on  motion,  or  to  order  the  case  to  be  set  down  in 
the  Crown  paper  for  argument. 

The  St.  Katharine  Dock  Company  were  incorporated  by  Act  of  Parlia- 
ment, whioh  directed  that  all  actions  against  the  Company  should  be 
prosecuted  against  the  treasurer  or  a  director  for  the  time  being;  but 
that  the  body  or  goods,  lands,  &c.  of  such  treasurer  or  director  should 
not,  by  reason  of  his  being  defendant  in  such  action,  be  liable  to  execu- 
tion. An  action  having  been  brought  by  T.  C.  against  the  treasurer  as 
such,  and  another  by  the  Company,  in  the  name  of  the  treasurer,  against 
T.  C,  all  matters  in  difference  were  referred  to  an  arbitrator,  who  awarded 
that  T.  C.  had  cause  of  action  against  the  defendant,  as  such  treasurer, 
for  a  certain  sum,  and  directed  that  the  treasurer  should  pay  T.  C.  that 
sum  on  demand  ;  and  as  to  the  other  suit,  he  awarded  that  the  treasurer, 
as  such,  had  no  cause  of  action,  and  ordered  him,  as  such  treasurer,  to 
pay  T.  0.  the  costs  on  demand :  Held,  that  a  mandamus  would  lie  to  the 
treasurer  and  directors,  commanding  them  to  pay  the  sums  awarded. 

Mandamus  to  the  defendants  recited  that  by  an  Act  of  6  Geo.  IV. 
c.  cv.  certain  persons  were  incorporated  by  the  name  of  "  The 
St.   Katharine  Dock  Company ; "    that   two  actions   had   been 

A  rule  was  afterwards  obtained, 
calling  on  the  commissioners  to  shew 
cause  why  the  return  should  not  bi* 
quashed,  and  a  peremptory  mandamu* 
issue.  In  Trinity  Term  Courtetiuy 
and  Wightman  shewed  cause,  and 
Cross,  Serjt.  supported  the  rule. 


ledge  that  they,  or  part  of  them, 
would  be  required  for  the  purposes 
of  the  Act ;  they  further  stated  that 
a  very  small  portion  of  the  premises 
was  in  fact  requisite  for  those  pur- 
poses; and  that  the  commissioners 
had  not,  and  did  not  know  that  they 
should  ever  have  funds  applicable  to 
the  payment  of  Ne wall's  demand*. 


The  Court  made  the  rule  absolute. 
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commenced  in  E.  B.,  one  at  the  suit  of  G.  C.  Glyn,  as  treasurer         Rex 
of  the  Company,  against  Thomas  Corpe,  and  another  at  the      the'st. 
suit  of  Corpe  against  Glyn  as  such  treasurer;  that  Corpe's    ^^J^** 
action  was  brought  for  the  recovery  of  certain  sums  of  money     Company. 
alleged  to  be  due  to  him  from  the  Company ;  that  pending  the 
two  actions  an  order  was  made  by  Lord  Tenterden  that  all 
matters  in  difference  between  the  parties  should  be  referred  to 
an  arbitrator,  the  costs  of  the  causes  to  be  in  his  discretion  ;  that 
that  order  was  made  a  rule  of  Court ;  that  the  arbitrator  awarded 
that. Corpe  had  a  good  cause  of  action  against  Glyn  as  such 
treasurer  for  the  sum  of  2,5602.,  and  ordered  Glyn,  as  such 
treasurer,  to  pay  Corpe  on  demand  *that  sum,  together  with  the       [  *36i  ] 
costs  of  such  action,  and  that  the  said  action  should  be  stayed  ; 
and  as  to  the  other  action,  the  arbitrator  awarded  that,  at  the 
time  of  the  commencement  thereof,  Glyn,  as  such  treasurer,  had 
not,  nor  had  he  then,  any  cause  of  action  against  Corpe  for  the 
matters  therein  mentioned,  and  that  the  action  should  be  discon- 
tinued, and  the  costs  thereof  paid  by  Glyn,  as  such  treasurer,  to 
Corpe  on  demand  (1).     The  writ  then,  after  stating  "that  the 
two  several  sums  awarded  had  not  been  paid  by  Glyn,"  proceeded 
"  to  command  the  treasurer  and  directors  of  the  Company  to 
pay  or  cause  the  same  to  be  paid  to  Corpe." 

To  this  writ  the  treasurer  and  directors  made  a  return,  con- 
taining statements,  the  object  of  which  was  to  shew  that  the 
award  was  not  final,  because  the  arbitrator  had  not  decided  one 
of  the  matters  in  difference  brought  before  him.  A  rule  nisi 
was  obtained  for  quashing  the  return,  on  the  ground  that  it  did 
not  thereby  appear  that  the  arbitrator  had  not  adjudicated  upon 
that  particular  matter ;  and  the  Court,  upon  cause  being  now 
shewn,  were  of  that  opinion  ;  but  as  their  judgment  on  this  point 
turned  entirely  upon  the  very  special  terms  in  which  the  return 
was  framed,  it  has  been  thought  unnecessary  to  notice  it  here. 

Sir  James  Scarlett  and  Piatt  shewed  cause  on  the  above 
point ;  and  they  further  contested  the  motion  on  the 
following  grounds : 

The  Court   will  not  quash  the  return  on   motion :  the  case 

(1)  See  Cvrpe  v.  Glyn,  3  B.  &  Ad.  HOI. 
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rex         ought  to  have  been  set  down  in  the  Crown  paper,  as  in  Rex  v. 

The  St.  27r*  Mayor  of  London  (l).  Secondly,  any  objection  to  the  writ 
KADockINE  ***setf  may  be  ma(le  even  after  a  return.  Now,  to  found  an 
Company,     application  for  a  mandamus,  there  must  be  a  specific  legal  right, 

[  *362  ]  an(j  a  want  0f  specific  legal  remedy  :  Rex  v.  The  Archbishop  of 
Canterbury  (2) ;  and,  therefore,  it  will  not  lie  to  compel  a  man  to 
obey  an  order  of  Sessions,  Rex  v.  Bristoiv  (3),  or  to  oblige  the 
Bank  of  England  to  transfer  stock:  Rex  v.  The  Bank  of  England  (4), 
there  being  a  remedy  in  the  one  case,  by  indictment,  in  the  other, 
by  a  special  action  of  assumpsit.  Here,  there  is  no  want  of  a 
specific  legal  remedy;  for  an  action  might  have  been  brought 
on  the  award,  and  though  it  would  have  been  formally  against 
Glyn,  as  treasurer,  it  would  have  been,  substantially,  against 
the  Company,  and  execution  might  have  issued  against  their 
effects. 

Campbell  (Solicitor-General),  contra  : 

It  is  discretionary  in  the  Court  to  quash  a  return  for  insuffi- 
ciency, on  motion,  or  to  order  the  case  to  be  set  down  for 
argument.  If  the  return  be  clearly  bad  on  the  face  of  it,  the 
Court  will  quash  it  on  motion.  But  if  the  case  be  one  of 
difficulty,  they  will,  as  in  Rex  v.  The  Mayor  of  London  (s),  order 
it  to  be  brought  on  in  the  Crown  paper.  Here  the  case  is  devoid 
of  any  difficulty,  for  Corpe  has  a  legal  right  without  any  practical 
legal  remedy.  If  he  brings  an  action  on  the  award,  it  must  be 
against  Glyn,  and  the  execution,  which  must  follow  the  form  of 
the  judgment,  must  be  against  him  also.  But  the  6  Geo.  IV. 
c.  cv.  s.  161,  expressly  provides  that  the  body  or  goods  of  the 
[  •363  ]  treasurer  shall  not,  by  reason  of  his  *being  defendant  in  any 
action,  be  liable  to  be  taken  in  execution  (6).  Then,  if  that  be 
so,  Corpe  is  without  legal  remedy  unless  a  mandamus  be  granted. 
The  Act  does  not  authorise  execution  to  issue  against  the  effects 
of  individual  members  of  the  corporation,  as  in  Bartlctt  v* 
Pentland  (7). 

(1)  3  B.  &  Ad.  255.  (5)  3  B.  &  Ad.  255. 

(2)  8  East,  213.  (6)  See  Corpe  v.  Ghjn,  3  B.  &  Ad. 

(3)  3  R.  B.  144  (6  T.  R.  1GS).  801. 

(4)  2  Doug.  524.  (7)  1  B.  &  Ad.  704. 
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Den  man,  Ch.  J. :  Bex 

The  first  question  in  this  case  is,  whether  a  mandamus  will       The  St. 

XT  linn  A  H  TTtf  IT 

lie,  and  it  undoubtedly  will  if  the  party  khas  no  other  legal  dOCk 
remedy.  It  does  not  appear  that  Corpe  has  any  power  of  taking  CoMPANY- 
in  execution  the  goods  of  the  Company.  An  action  on  the  award 
must  be  against  the  treasurer,  and  the  judgment  would  be 
against  him ;  and  as  the  execution  must  follow  the  form  of  the 
judgment,  it  would  be  against  Glyn  as  treasurer ;  but  the  Act  of 
Parliament  incorporating  the  Company  provides  that  the  body 
or  goods  of  the  treasurer  shall  not,  by  reason  of  his  being  defen- 
dant in  any  action,  be  liable  to  be  taken  in  execution.  Then  as 
to  the  course  of  proceeding,  I  take  it  to  be  perfectly  clear,  that 
it  is  discretionary  in  the  Court  either  to  quash  the  return  at 
once  on  motion,  or  to  have  the  case  set  down  in  the  paper  for 
argument. 

Parke,  J. : 

The  first  question  in  this  case  is,  whether  a  mandamus  should 
issue.  The  objection,  that  it  ought  not  to  have  issued  at  all, 
though  it  might  more  properly  have  been  made  at  the  time  when 
cause  was  shewn  against  the  rule  for  issuing  it,  may  be  made  in 
this  stage  of  the  proceeding.  Now,  as  the  Act  of  Parliament 
provides,  that  neither  the  person  nor  property  of  *the  treasurer,  [  *364  ] 
when  made  defendant,  shall  be  liable  to  be  taken  in  execution,  it 
follows  that  there  is  no  other  mode  but  a  mandamus  by  which 
payment  of  this  debt  can  be  enforced.  In  Wormwell  v.  Hailstone  (l), 
where  an  action  was  brought  against  the  clerk  of  trustees  of  a 
turnpike  road  under  a  statute  which  permitted  the  trustees  to 
sue  and  be  sued  in  the  name  of  such  clerk,  a  verdict  having 
passed  for  the  plaintiff,  he  sued  out  execution  against  the  goods 
of  the  clerk,  and  it  was  held  that  execution  could  not  issue 
against  that  individual  personally;  but  Tindal,  Ch.  J.  in 
delivering  judgment,  said  there  could  be  no  doubt  that  the  funds 
of  the  trustees  might  be  made  answerable  for  the  amount  ascer- 
tained in  the  action  (in  case  of  a  refusal  to  apply  them),  either 
by  a  mandamus  or  a  bill  in  equity.  As  in  this  case  there 
is   no   other    legal    remedy   by   which    the    Company  can   be 

(1)  0  Bin-.  «68. 
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hex  made   subject  to  the  payment   of   its  debts,  it  follows  that  a 

The" St.  mandamus  will  lie. 
Katharine 

Dock 

company.  Taunton,  J.  and  Pattbson,  J.  concurred. 

Rule  absolute. 


1833.        The  Mayor,  Aldermen,  and  Burgesses  of  MACCLES- 
[^7]  FIELD  v.  PEDLEY(l). 

(4  Bam.  &  Adol.  397—404 ;  S.  C.  1  N.  &  M.  708.) 

Quwre,  if  the  grantee  of  a  newly  created  market  can,  by  virtue  of  the 
grant  merely,  maintain  an  action  for  disturbance  of  franchise,  against  a 
person  selling  marketable  articles  in  his  own  shop,  within  the  franchise, 
but  not  within  the  limits  of  the  market  place,  on  the  market  day. 

But  a  claim  by  immemorial  custom  to  exclude  others  from  selling  such 
commodities  on  the  market  day,  except  in  the  market  place,  is  valid 
in  law. 

And  where  a  market  for  meat,  &c.  was  proved  to  have  been  in  exist- 
ence in  the  reign  of  James  the  First,  proof  that  the  grantees  of  the  market 
had  for  the  last  hundred  years  appointed  market-lookers,  that  no  butchers* 
shops  had  existed  out  of  the  market  place  until  1810,  and  that  the  shops 
then  set  up  were  objected  to  by  the  grantees,  was  held  to  be  sufficient 
evidence  of  such  immemorial  right. 

Action  on  the  case  for  an  injury  to  the  plain  tiffs'  market  in 
the  borough  of  Macclesfield.  The  declaration  alleged,  that  the 
plaintiffs  were  "lawfully  possessed  of"  a  certain  market,  and 
that  butchers  and  other  persons  selling  their  flesh-meat  on  the 
market  days  in  that  town,  ought  not  to  sell  it  in  private  houses, 
but  in  the  open  public  market  on  the  plaintiffs'  stalls,  or  on 
stalls  placed  there  by  their  consent,  paying  stallage  ;  and  the 
breach  was,  that  the  defendant  sold  meat  on  market  days  in  a 
private  house  in  the  town.  Plea,  not  guilty.  At  the  trial  before 
Bolland,  B.,  at  tbe  Chester  Spring  Assizes,  1832,  the  plaintiffs 
produced,  first,  a  charter,  dated  the  29th  of  May  in  the  forty-fifth 
year  of  Henry  III.,  whereby  Edward,  Earl  of  Chester,  granted 
and  confirmed  to  the  burgesses  of  Macclesfield,  "  that  the  town 
should  be  a  free  borough,  and  that  the  burgesses  should  have  a 
merchant's  guild,  and  that  they  should  be  quit  of  toll,  passage, 

(1)  For  more  recent  parallel  cases      Mayor,  Xv.  of  London  v.  Loir  (1880) 
see  Mayor,  &c.  of  Penrhyn  v.   Best      49  L.  J.  Q.  B.  144.— B.  C. 
(1878)  3  Ex.  D.  292, 48  L.  J.  Ex.  103 ; 


Pbdley. 
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pontage,  stallage,  and  other  customs  ;  "  secondly,  a  charter  of  the  The  Mayor 
18  Car.  II.,  reciting,  that  the  burgesses  and  inhabitants  of  that  field 
borough  had  used  and  enjoyed  divers  liberties,  privileges,  juris- 
dictions, courts,  franchises,  customs,  powers,  authorities,  immu- 
nities, pre-eminences,  lands,  tenements,  possessions,  and  other 
hereditaments ;  and  had  been  endued  with  the  same,  as  well  by 
force  of  divers  charters,  letters  patent,  grants,  and  confirmations 
*by  King  James  the  First,  and  by  divers  other  Kings  and  Queens  [  *39« 
of  England,  as  by  reason  and  pretext  of  divers  ancient  and 
laudable  customs  and  prescriptions  in  the  same  borough  during 
the  whole  time  aforesaid  used  and  approved.  It  then  ordained, 
granted,  ratified,  and  confirmed  to  the  mayor,  aldermen,  and 
burgesses,  and  their  successors,  the  incorporation  and  body 
corporate  aforesaid,  and  all  and  singular  the  liberties,  free 
customs,  franchises,  immunities,  exemptions,  acquittances  and 
jurisdictions  of  the  same  bodjr  corporate ;  and  such  lands,  tene- 
ments, markets,  fairs,  tolls,  customs,  liberties,  privileges,  fran- 
chises, immunities,  powers,  authorities,  acquittances,  jurisdictions, 
profits,  advantages,  emoluments,  and  hereditaments  whatsoever, 
which  the  mayor,  aldermen,  and  burgesses,  or  their  predecessors, 
had  lawfully  had,  held,  used  or  enjoyed,  or  ought  to  have,  hold, 
«&c.  by  reason  or  pretext  of  any  charters  or  letters  patent  by 
King  James  the  First,  or  by  any  Kings  or  Queens  of  England, 
theretofore  made,  granted,  &c,  or  by  any  other  lawful  mode, 
right,  or  custom,  use,  prescription,  or  title  theretofore  used  or 
enjoyed;  the  same  to  be  had,  held,  &c.  by  them  in  as  ample 
manner  as  before.  The  plaintiffs  further  proved,  that  from  the 
year  1734  the  corporation  had  appointed  market-lookers,  whose 
duty  it  was  to  go  through  the  market  on  market  days,  and  inspect 
the  flesh-meat,  and  seize  it  if  unwholesome ;  and  that  officers  so 
appointed  had  from  time  to  time  seized  unwholesome  meat.  The 
market  days  were  on  Tuesdays  and  Saturdays.  There  were 
eighty  butchers'  stalls  or  shambles  in  the  market  place  :  but 
liefore  1810  there  were  no  butchers'  shops  in  the  town  out  of 
the  market  place,  and  then  they  were  objected  to  by  the 
corporation. 

It  was  contended,  that  on  this  case  the  plaintiffs  ought  to  be        [  399  ] 
nonsuited ;  but  the  learned  Judge  was  of  opinion,  that  there  was 
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The  Mayor 
of  Maccles- 
field 
r. 
Pedley. 


sufficient  evidence  that  the  market  was  an  ancient  market  for 
meat,  and  he  thought  the  appointment  of  market-lookers  by  the 
corporation,  and  the  non-existence  of  butchers'  shops  before  1810 
were  evidence  to  go  to  the  jury,  that  the  exclusive  right  contended 
for  existed.  The  defendant  then  called  some  witnesses,  who 
stated  that  before  1810  there  were  butchers'  shops  out  of  the 
market  place  where  meat  was  sold  on  market  days.  The  jury 
having  found  for  the  plaintiffs,  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground,  first,  that  the  learned  Judge  had  misdirected 
the  jury,  by  stating  that  the  right  to  exclude  individuals  from 
selling  in  private  shops  resulted  from  the  right  to  the  franchise 
of  a  market,  unless  the  defendant  could  shew  the  contrary, 
whereas,  by  law,  such  right  of  exclusion  could  only  exist  by 
immemorial  custom  ;  and,  secondly,  that  the  question,  whether 
there  was  any  such  immemorial  custom  was  not  left  to  the  jury. 
The  learned  Judge,  in  his  report,  stated,  that  he  had  not  stated 
to  the  jury,  that  the  plaintiffs  had  the  right  contended  for  as 
incident  to  the  franchise  of  the  market,  but  that  he  treated  the 
right  as  one  which  could  exist  only  by  virtue  of  immemorial 
custom,  and  left  it  to  the  jury,  on  the  evidence,  to  say  whether 
such  exclusive  right  existed. 


Jercin  and  Lloyd,  in  Trinity  Term,  shewed  cause  (l) : 

The  Judge  having  left  it  to  the  jury  on  the  evidence  to  find 
whether  there  was  an  immemorial  right  in  the  corporation  to 
[  400  ]  prevent  persons  from  selling  out  of  the  market  *on  market  days, 
the  only  question  now  is,  whether  the  verdict  was  against 
evidence  ?  Now,  first,  the  grantee  of  an  ancient,  though  not  an 
immemorial  market,  may  have  the  right  of  preventing  others 
from  selling  on  the  market  days  within  the  limits  of  his  franchise. 
The  King,  when  he  grants  the  franchise  of  a  market  within  a 
given  district,  may,  provided  he  does  not  interfere  w7ith  vested 
rights,  prevent  other  persons  from  selling  within  that  district  on 
market  days,  and  where  the  right  is  proved  to  have  been  exercised 
from  early  times,  it  must  be  presumed  to  have  been  part  of  the 
grant:  Mosley  v.  Walker (2).     Here  the  evidence,  and  especially 

(1)  Before  Lord  Tentorden,  Ch.  J.,  (2)  31  E.  R.  146  (7  B.  &  C.  40). 

Littledale,  Parke,  and  Taunton,  J  J. 


V. 

Pedley. 
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the  fact  that  there  were  no  butchers'  shops  out  of  the  market    The  Mayor 
place  before  1810,  shews  that  the  right  did  exist.  field 

But,  secondly,  the  grant  of  a  market  necessarily  confers  on 
the  grantee  the  right  of  excluding  all  others  from  selling  on 
market  days  in  houses  within  the  limits  of  his  franchise.  In 
The  Prior  of  Dunstable9 8  case  (l),  where  the  action  was  similar 
to  the  present,  it  is  laid  down,  that  "  if  the  prior  had  a  market 
within  the  town,  and  is  lord  of  the  town,  you  cannot  prescribe  to 
sell  meat  in  your  own  house  on  the  market  day ;  for  the  market 
cannot  be  but  in  an  open  place,  and  the  prior  then  would  lose 
the  benefit  of  his  market,  if  they  might  sell  their  wares  in  their 
houses ;  and  also  where  he  has  the  correction  of  the  market,  and 
to  see  if  the  things  which  shall  be  sold  are  lawful  and  vendible, 
which  cannot  be  tried  by  his  officer  if  it  be  not  in  open  market, 
and  also  he  would  lose  his  toll  of  the  things  sold." 

Campbell,  Temple,  and  Tynchitt,  contra : 

There  was  no  evidence  to  shew  that  the  market  was  immemorial, 
*and  very  slight  evidence  that  the  corporation  had  existed  from  [  noi  ] 
time  immemorial.  The  charter  of  the  45  Hen.  III.  does  not 
mention  a  market.  The  charter  of  Car.  II.,  reciting  that  of 
Jac.  I.,  does  mention  a  market  for  the  first  time.  It  may  be 
assumed,  therefore,  that  the  market  commenced  within  the  time 
of  legal  memory ;  and  the  King  cannot  make  a  grant  of  a  market 
within  time  of  memory,  so  as  to  prevent  persons  from  dealing  in 
merchantable  commodities  in  their  own  houses,  though  such  a 
right  may  exist  if  it  be  immemorial.  That  appears  to  have  been 
the  opinion  of  Holroyd,  J.  in  Mosley  v.  Walker  (2). 

(Littledale,  J. :  In  Prince  v.  Lewis  (3)  it  was  taken  for  granted 
that  the  market  was  not  immemorial,  but  no  doubt  was  made 
that  the  action  would  have  lain  if  the  lessee  had  not  encumbered 
the  space.) 

It  was  not  necessary  there  to  take  the  present  objection. 

(Littledale,  J. :  In  Comyns's  Digest,  Market,  F.  2,  it  is  said 
that  the  owner  of  a  house  next  to  a  fair  or  market  cannot  open 

(1)  Cited  in  The  City  of  London's  (2)  31  R.  R.  146  (7  B.  &  C.  40). 

case,  H  Co.  Bep.  127.  (3)  29  R.  R.  265  (5  B.  &  O.  363). 


268  1888.     K.  B.     4  B.  it  AD.  401—402.  [b.r. 

The  Mayob    his  shop  for  selling  in  a  market  without  payment  of  stallage ;  for 
field        if  he  takes  the  benefit  of  the  market  he  ought  to  pay  the  duties 
Pedley.      there'  and  2  Ro11-  Abr-  123>  L  30>  is  cited-) 

27i<?  iV*W  of  Dunstable's  case  (l)  is  the  only  authority  to  shew 

that  the  right  of  exclusion  is  incident  to  the  general  grant  of  a 

market;   but  there  the  declaration  charged  that  the  defendant 

sold   in  his  own  house  secretly,  and  the  judgment  went,  in  a 

great  measure,  on  that ;  and  the  general  point  was  not  decided 

in  Mosley  v.  Walker.     The  jury  were  not  justified  by  the  evidence 

in  finding  that  there  were  no  shops,  out  of  the  market  place, 

f  N02  ]       where  meat  was  *sold  on  market  days  before  the  time  of  legal 

memory.     If  the  charter  of  Jac.  I.  had  been  produced,  it  might 

have  thereby  appeared  whether  or  not  the  market  was  then 

granted  for  the  first  time.     At  all  events,  it  might  have  been 

shewn  by  the  charter  itself,  that  the  exclusive  right  now  claimed 

was  thereby  granted.     No  such  grant  appeared.     There  is  no 

ground  for  assuming  that  the  right  is  generally  incident  to  the 

grant  of  a  market ;  and  there  was  no  evidence  of  a  market  before 

Jac.  I. ;  if  so,  it  commenced  within  the  time  of  legal  memory,  and 

consequently  there  could  not  be  an  immemorial  custom  to  exclude 

persons  from  selling  in  their  own  shops. 

Cur.  adv.  vult. 

Littledale,  J.,  in  the  course  of  thisTenn,  delivered  the  judgment 
of  the  Court  : 

This  case  came  before  the  Court  on  a  motion  for  a  new  trial, 
against  which  cause  was  shewn  in  Trinity  Term.  (He  then  stated 
the  substance  of  the  declaration.) 

The  cause  was  tried  before  my  brother  Bolland,  at  the  Chester 
Spring  Assizes,  1882,  when  a  verdict  was  found  for  the  plaintiffs. 
On  the  motion  for  a  new  trial,  it  was  objected  that  the  learned 
Judge  had  misdirected  the  jury,  by  stating  that  the  right  to 
exclude  individuals  from  selling  in  private  shops  resulted  from 
the  right  to  the  franchise  of  a  market,  unless  the  defendant 
could  prove  a  custom  to  the  contrary,  whereas,  by  law,  such  right 
of  exclusion  could  only  exist  by  immemorial  custom  ;  and  that 

(1)  Cited  in  8  Co.  Rep.  127. 
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the  learned  Judge  had  not  left  to  the  jury  the  question,  whether    The  Mayor 
there  was  such  an   immemorial  custom  with  respect  to  this        field 
market. 

Upon  considering  the  report,  and  after  conferring  with  the 
learned  Judge,  we  are  of  opinion  that  the  objections  *urged  in  [  *4oa  ] 
support  of  the  motion  for  a  new  trial  cannot  be  sustained.  The 
learned  Judge  never  stated  that  the  plaintiffs  had  the  right  con- 
tended for  as  incident  to  the  franchise  of  the  market.  He  treated 
this  right  as  one  which  could  exist  only  by  virtue  of  immemorial 
usage,  and  that  question,  substantially,  was  left  to  the  jury. 

There  is  no  doubt  that  there  was  sufficient  evidence  to  prove 
such  a  custom;  for  it  clearly  appeared  upon  the  testimony  of 
several  witnesses,  that  no  butcher's  shop  existed  in  the  town  of 
Macclesfield  until  of  late  years,  and  when  these  shops  were  first 
opened,  the  plaintiffs  objected  to  them. 

It  was  not  material,  in  support  of  the  custom  contended  for,  to 
prove  that  this  was  a  corporation  by  prescription :  the  question 
was,  whether  this  was  an  immemorial  market,  and  whether  the 
custom  existed  from  time  immemorial,  for  the  owner  of  the 
market  to  prevent  private  individuals  from  selling  in  shops  out 
of  the  market ;  if  it  was  so,  and  such  custom  existed,  the  market 
might  have  come  into  the  hands  of  the  plaintiffs,  in  modern 
times,  by  a  giant  from  the  Crown  or  a  subject,  and  the  plaintiffs 
would  have  a  right  to  enforce  the  custom. 

In  this  view  of  the  case,  it  is  unnecessary  to  give  any  opinion 
whether  the  grantee  of  a  newrly  created  market  could  bring  an 
action  for  the  disturbance  of  his  franchise  against  a  person  who 
did  no  more  than  sell,  himself,  in  his  own  shop,  not  within  the 
limits  of  the  market-place,  marketable  articles  on  the  market 
days.  It  may,  however,  be  observed,  that  no  case  has  decided 
that  this  act,  simply,  is  an  injury  to  the  market  in  point  of  law. 
But  it  is  equally  clear,  on  the  other  hand,  that  a  custom  *to  [  *404  ] 
exclude  all  others  from  selling  such  commodities  on  the  market 
d-ty,  except  in  the  market,  is  valid  in  law.  The  like  custom 
was  supported  in  the  case  of  The  Manchester  Market,  Mosley  v. 
Walker  (l),  which  much  resembles  the  present  case.  The  Abbot 
of  Westminster  had  formerly  a  similar  privilege  by  custom,  (as 
(1)  31  E.  E.  146  (7  B.  &  C.  40). 
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The  Mayor    appears  from  the  Gravesend  case  (l),)  which  was  sold  to  the  city 

of  London,  and  many  analogous  usages  are  to  be  found  in  the 

books,  and  exist  in  different  places.     Indeed,  the  validity  of  such 

a  custom,  if  established,  was  not  disputed  on  the  argument.     The 

rule  must  therefore  be  discharged. 

Rule  discharged. 
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BLOFELD  v.  PAYNE  and  Another  (2). 

(4  Barn.  &  Adol.  410—412 ;  S.  G.  1  N.  &  M.  353 ;  2  L.  J.  (N.  S.)  K.  B.  68.) 

Declaration  stated,  that  plaintiff,  being  the  inventor  and  manufacturer 
of  metallic  hones,  used  certain  envelopes  for  the  same,  denoting  them 
to  be  his :  and  that  defendants  wrongfully  made  other  hones,  wrapped 
them  in  envelopes  resembling  the  plaintiffs,  and  sold  them  as  his  own, 
whereby  the  plaintiff  was  prevented  from  selling  many  of  his  hones,  and 
they  were  depreciated  in  value  and  reputation,  those  of  the  defendants 
being  inferior : 

Held,  that  the  plaintiff  was  entitled  to  some  damages  for  the  invasion 
of  his  right  by  the  fraud  of  the  defendants,  though  he  did  not  prove  that 
their  hones  were  inferior,  or  that  he  had  sustained  any  specific  damage. 

Case.  The  declaration  stated  that  the  plaintiff  was  the  inventor 
and  manufacturer  of  a  metallic  hone  for  sharpening  razors,  &c, 
which  hone  he  was  accustomed  to  wrap  up  in  certain  envelopes 
containing  directions  for  the  use  of  it,  and  other  matters ;  and 
that  the  said  envelopes  were  intended,  and  served,  to  distinguish 
the  plaintiff's  hones  from  those  of  all  other  persons;  that  the 
plaintiff  enjoyed  great  reputation  for  the  good  quality  of  his 
hones,  and  made  great  profit  by  the  sale  thereof ;  that  the  defen- 
dants wrongfully  and  without  his  consent  caused  a  quantity  of 
metallic  hones  to  be  made  and  wrapped  in  envelopes  resembling 
those  of  the  plaintiff,  and  containing  the  same  words,  thereby 
denoting  that  they  were  of  his  manufacture,  which  hones  the 
defendants  sold  so  wrapped  up  as  aforesaid,  as  and  for  the 
plaintiff's,  for  their  own  gain,  whereby  the  plaintiff  was  prevented 
from  disposing  of  a  great  number  of  his  hones,  and  they  were 
depreciated  in  value  and  injured  in  reputation,  those  sold  by  the 
defendants  being  greatly  inferior.     Plea,  the  general  issue.     At 


(1)  2  Brownl.  179. 

(2)  Cited  as  establishing  the  prin- 
ciple at  law,  by  Lord  Blackburn  in 


Singer  Manuf.  Co.  v.  Loog  (11.  L. 
1883)  8  App.  Cas.  15,  29;  52  L.  J. 
Ch.  481,  489.— R.  C. 
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the  trial  before  Denman,  Ch.  J.  at  the  sittings  in  London  after      Blofbld 

last  Term,  *it  appeared  that  the  defendants  had  obtained  some       patne. 

of  the  plaintiff's  wrappers,  and  used  them  as  stated  in  the  declara-       [  *4ii  ] 

tion  ;  bat  no  proof  was  given  of  any  actual  damage  to  the  plaintiff. 

The  questions  left  by  his  Lordship  to  the  jury  were,  first,  whether 

the  plaintiff  was  the  inventor  or  manufacturer  ?  and,  secondly, 

whether  the  defendants'  hones  were  of  inferior  quality  ?  but  he 

stated  to  them  that  even  if  the  defendants'  hones  were  not  inferior, 

the  plaintiff  was  entitled  to  some  damages,  inasmuch  as  his  right 

had  been  invaded  by  the  fraudulent  act  of  the  defendants.     The 

jury  found  for  the  plaintiff,  with  one  farthing  damages,  but  stated 

that  they  thought  the  defendants'  hones  were  not  inferior  to  his. 

Leave  was  reserved  to  move  to  enter  a  nonsuit. 

Barstow  now  moved  accordingly : 

The  special  damage  alleged  in  the  declaration  was  of  the  very 
essence  of  the  case,  and  the  plaintiff  having  failed  to  prove  it, 
no  ground  of  action  remained.  The  whole  struggle  between  the 
parties  was,  whether  or  not  the  defendants'  hones  were  inferior 
to  the  plaintiff's,  and  the  jury  found  that  they  were  not.  The 
declaration  was  not  supported. 

LlTTLEDALE,  J.  : 

I  think  enough  was  proved  to  entitle  the  plaintiff  to  recover. 
The  act  of  the  defendants  was  a  fraud  against  the  plaintiff ;  and 
if  it  occasioned  him  no  specific  damage,  it  was  still,  to  a  certain 
extent,  an  injury  to  his  right.     There  must  be  no  rule. 

Taunton,  J. : 

I  think  the  verdict  ought  not  to  be  disturbed.  The  circum- 
stance of  the  defendants'  having  obtained  the  plaintiff's 
wrappers,  and  made  this  use  of  them,  entitles  the  plaintiff  to 
some  damages. 

PATTE80N,  J. :  [  412  ] 

It  is  clear  the  verdict  ought  to  stand.  The  defendants  used 
the  plaintiff's  envelope,  and  pretended  it  was  their  own :  they 
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Blofeld      had  no  right  to  do  that,  and  the  plaintiff  was  entitled  to  recover 

r. 


Payne.       some  damages  in  consequence. 
Denman,  Ch.  J.  concurred. 


Rule  refuged  (l). 


1833.  SMITH  v.   GOODWIN  and   RICHARDS. 

Jan,  14. 
(4  Bam.  &  Adol.  413-421 ;  S.  C.  1  N.  &  M.  371 ;  2  N.  &  M.  114;  2  L.  J. 

[  413  ]  (N.  S.)  K.  B.  192.) 

After  distress  made  by  a  broker,  in  a  case  within  57  Geo.  III.  c.  93, 
the  rent  and  charges  may  still  be  tendered  to  the  landlord. 

Declaration  contained  six  counts  in  case ;  the  seventh  charged,  that 
the  defendants  took  and  distrained  the  goods  of  the  plaintiff  for  rent,  of 
more  than  sufficient  value  to  satisfy  the  rent  and  costs,  and  then  volun- 
tarily abandoned  the  same,  and  afterwards  wrongfully,  injuriously,  and 
vexatiously  again  took  and  distrained  the  same  goods  for  the  same  rent, 
and  refused  to  return  the  same,  and  converted  them  to  their  own  use : 
Held,  on  motion  in  arrest  of  judgment  for  misjoinder  of  case  and  trespass, 
that  although  this  second  taking  of  the  goods  was  a  trespass,  yet  the 
plaintiff  might  bring  case  for  the  conversion,  and  that  the  count  was  an 
informal  one  in  case,  and  sufficient  after  verdict. 

The  first  six  counts  of  the  declaration  were  in  case,  for  an 
irregular  distress.  The  seventh  count  was  as  follows:  That, 
before  the  committing  of  the  grievances  next  mentioned,  to  wit, 
on  the  31st  day  of  August,  1831,  the  defendants  took  and 
distrained  certain  goods  as  a  distress  for  rent  then  alleged  to 
be  due  from  the  plaintiff  to  the  defendant  Goodwin,  for  and 
in  respect  of  certain  premises  in  the  possession  of  the  plaintiff, 
which  goods  were  of  more  than  sufficient  value  to  have  satisfied 
the  rent,  and  the  costs  and  charges  attending  such  distress,  and 
the  sale  of  the  goods  under  such  distress,  and  incidental  thereto ; 
that  the  defendants  having  so  taken  and  distrained  the  goods, 
had  and  retained  possession  of  the  same  under  such  distress  for 
a  long  space  of  time,  to  wit,  five  days  then  following,  and,  after- 
wards, and  at  the  expiration  of  the  said  space  of  time,  the 
defendants  voluntarily  abandoned  the  possession  of  the  said 
goods,  and  the  said  distress  thereon,  and  although  the  said 
defendants  under  the  said  distress,  and  by  virtue  thereof,  could 
and  might  have  satisfied  the  said  arrears  of  rent,  and  all  reasonable 

(1)  See  the  judgment  of  Taunton,  at  p.  337  (1  B.  &  Ad.  425),  and  the 
J.  in  Marzttti  v.  Williams,  35  R.  R.      authorities  there  cited. 


vol.  xxxviii.  1      1838.     K.  B.     4  B.  &  AD.  418—415.  278 

and  lawful  charges  in  *that  behalf  ;  nevertheless,  the  defendants        Smith 
knowing,  &c.  but  contriving,  &c,   to  wit,  on  the  7th  day  of     goodwi*. 
September,  1881,  wrongfully,  injuriously,  and  vexatiously  made       [  *4U  ] 
a  second  distress  upon  goods  of  the  plaintiff  for  the  same  identical 
alleged   arrears  of  rent,  in  respect  whereof  the  distress  first- 
mentioned  was  made  as  aforesaid,  and  again  took  the  said  goods 
as  a  distress  for  the  same  rent  so  pretended  to  have  been  due 
as  aforesaid,  and  wrongfully  and  injuriously  refused  to  return 
the  same  to,  and  withheld  them  from  the  plaintiff  under  the 
said  second  distress  for  a  long  time,  to  wit,  six  days  then  following, 
and  converted  and  disposed  thereof  to  their  own  use,  although 
requested  to  deliver  the  said  goods  to  the  plaintiff ;  whereby  the 
plaintiff  is  injured  in  his  credit  and  circumstances.     The  eighth 
count  was  in  trover.     Flea,  not  guilty. 

At  the  trial  before  Denman,  Gh.  J.,  at  the  Middlesex  sittings 
after  last  Michaelmas  Term,  the  following  appeared  to  be  the 
facts  of  the  case:  The  plaintiff  was  tenant  to  Goodwin,  at  a 
yearly  rent  of  251.  Half  a  year's  rent  having  become  due  at 
Midsummer,  1881,  on  the  81st  of  August  the  defendant  Bichards, 
by  Goodwin's  order,  distrained  on  the  premises.  On  the  2nd  of 
September,  Smith,  the  plaintiff,  tendered  to  Goodwin  (the  land- 
lord) twelve  sovereigns  and  a  half  for  the  rent,  and  thirteen 
shillings  for  expenses,  which  he  (Goodwin)  refused  to  accept, 
saying,  that  he  had  left  the  matter  in  the  hands  of  Bichards, 
and  that  Smith  must  settle  with  him.  On  the  3rd  of  September, 
the  plaintiff  tendered  to  one  Nash,  the  man  in  possession,  1SL  3s. 
for  rent  and  expenses,  and  demanded  a  receipt,  which  Nash  being 
unable  to  give,  the  money  was  not  paid.  Nash  then  abandoned 
the  possession;  but  Bichards,  on  the  7th  of  September,  by 
•Goodwin's  command,  re-entered.  Smith,  to  prevent  his  goods  [  *4io  ] 
from  being  sold,  paid  the  money  under  protest ;  and  he  brought 
the  present  action  for  the  distress  of  the  7th  of  September.  The 
Lord  Chief  Justice  was  of  opinion  that  the  tender  to  Goodwin 
was  a  good  tender,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.     The  jury  found  for  the  plaintiff,  damages  10i. 

Coltman  now  moved,  first,  for  a  new  trial,  on  the  ground  of 
misdirection,  or,  secondly,  to  arrest  the  judgment  on  the  ground 
R.B. — vol.  xxxvni.  18 


274  1838.     K.  B.     4  B.  &  AD.  415—416.  [r.r. 

Smith  that  there  was  a  misjoinder,  the  first  six  counts  being  in  case 
Goodwin,  and  the  seventh  in  trespass.  Where  a  party  has  employed  a 
broker  to  make  a  distress,  he  is  the  person  to  whom  the  tender 
should  be  made  ;  he  is  the  agent  of  the  landlord  for  the  purpose 
of  receiving  the  rent;  and  having  an  interest  in  part  of  the 
money  to  be  tendered,  viz.  the  costs  of  the  distress,  he  is  the 
person  with  whom  the  settlement  ought  to  be.  The  57  Geo.  III. 
c.  98,  which  regulates  the  costs  of  distresses  below  a  certain 
amount,  recognizes  the  broker  as  the  person  who  is  entitled  to 
receive  certain  costs  from  the  tenant,  and  prevents  him  from 
taking  more  than  certain  specified  sums;  and,  in  case  he  does  so, 
subjects  him  to  pay  treble  the  amount  of  the  monies  unlawfully 
taken.  Section  4  authorizes  the  justice  to  give  costs  to  the  party 
complained  against,  if  the  complaint  be  unfounded ;  and  there 
is  a  proviso  that  the  Act  shall  not  empower  the  justice  to  make 
any  order  against  the  landlord  for  whose  benefit  any  such  distress 
shall  have  been  made,  unless  such  landlord  shall  have  personally 
levied  such  distress.  The  proper  tender,  therefore,  in  this  case, 
[  **16  ]  was  to  the  broker.  The  landlord  was  entitled  to  throw  on  *him 
the  burden  of  fixing  the  amount  of  charges,  and  was  right  in 
refusing  to  accept  the  tender  made  to  himself  personally. 

Assuming,  however,  this  to  be  an  insufficient  ground  for  a 
new  trial,  the  judgment  ought  to  be  arrested.  The  seventh 
count,  if  considered  as  a  count  in  case,  is  bad,  as  shewing  a 
trespass.  If  in  trespass,  it  is  a  misjoinder,  and  the  damages 
being  entire,  the  judgment  must  be  arrested.  Now  the  second 
seizure  of  the  goods  alleged  in  that  count  being  one  without  any 
right,  is  a  substantive  trespass.  In  Winterbaume  v.  Morgan  (l), 
a  party  who  had  entered  under  a  warrant  of  distress  for  rent  in 
arrear  continued  in  possession  of  the  goods  upon  the  premises 
for  fifteen  days,  during  the  four  last  of  which  he  was  removing 
the  goods,  and  they  were  afterwards  sold  under  the  distress :  he 
was  held  to  be  a  trespasser  for  continuing  on  the  premises,  and 
disturbing  the  plaintiff  in  the  possession  of  the  house  after  the 
time  allowed  by  law.  So  in  WaUis  v.  Saville  (2),  the  declaration 
was  trespass  for  taking  the  plaintiff's  cattle  at  two  several  times; 
the  defendant  pleaded  a  demise,  and  772. 10*.  rent  in  arrear,  and 
(1)  10  R.  R.  532  (11  East,  395).  (2)  2  Lutw.  1532. 
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that  he  took  the  first  distress  for  621.  parcel  of  the  rent,  and  the  smith 
second  distress  for  151.  10*.  residue  of  the  rent ;  and  judgment  Goodwin. 
was  given  for  the  plaintiff,  because  the  second  distress  was  not 
legal.  Here  the  case  is  much  stronger ;  for  the  allegation  is, 
that  the  defendants  voluntarily  quitted  and  abandoned  the 
possession  of  the  goods  seized  under  the  first  distress,  and  that 
they  afterwards,  on  the  7th  of  September,  seized  the  same  goods 
a  second  time  for  the  same  rent.  That  second  distress  was  a 
substantive  act  of  trespass. 

Denman,  Ch.  J. :  [  ™  ] 

We  are  all  of  opinion,  that  the  tender  to  the  landlord  was 
sufficient ;  but  that  on  the  other  point  there  should  be  a  rule. 

LlTTLEDALE,  J.  : 

The  tender  to  the  landlord,  the  party  to  whom  the  rent  was 
due,  was  sufficient  in  this  case.  The  57  Geo.  III.  c.  93,  has  no 
application  to  a  case  like  this.  It  only  applies  to  costs ;  and 
it  does  not  supersede  the  authority  of  the  landlord  to  receive  the 
money  due  to  him  for  the  rent,  as  well  as  the  lawful  charges 
attending  the  distress. 

Patteson,  J. : 

I  think  the  tender  to  the  landlord  was  sufficient.  Independently 
of  the  Act  of  Parliament,  a  tender  to  the  landlord  of  a  sum 
sufficient  to  cover  the  rent  and  charges  would  be  clearly  good. 
The  Act  does  not  prevent  a  tenant  from  tendering  his  rent  to  his 
landlord ;  but  if  he  tenders  it  to  the  broker,  and  the  latter  takes 
more  than  the  sum  he  is  entitled  to,  then  it  subjects  the  broker 
to  a  penalty  of  treble  the  amount  of  the  sum  unlawfully  charged. 

Rule  for  a  new  trial  refused. 

Scarlett  and  Piatt,  in  the  following  Trinity  Term,  shewed 
cause  against  the  rule  for  arresting  the  judgment : 

The  seventh  count  is  in  case,  and  not  trespass.     Branscomb  v. 
Bridges  (l)  shews,  that  where  the  goods  of  a  tenant  are  distrained 
(1)  25  B.  B.  335  (1  B.  &  C.  145). 

18—2 
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Smith  for  rent  in  arrear  after  the  amount  has  been  tendered,  the  tenant 
Goodwin,  may  bring  an  action  on  the  case  for  an  excessive  distress.  It 
was  there  objected,  that  the  taking  of  the  plaintiff's  goods  after 
[  *418  ]  the  rent  had  *been  tendered  was  the  subject  of  an  action  of 
trespass.  But  the  Court  held,  that,  assuming  that  to  be  so,  the 
plaintiff  was  at  liberty  to  waive  the  trespass  and  bring  an  action 
on  the  case.  So,  here,  assuming  that  the  second  seizure  of  the 
goods  was  a  trespass,  the  plaintiff  may  waive  it,  and  bring  an 
action  on  the  case  for  taking  his  goods  and  converting  them. 

Coltman,  contra  : 
In  Branscomb  v.  Bridges  (l),  the  Court  held  in  effect  that  there 
were  two  causes  of  action,  viz.  trespass  for  an  illegal  entry,  and 
case  for  an  excessive  distress  taken,  and  that  the  plaintiff  had 
his  election  of  either  remedy ;  and  it  must  undoubtedly  be 
conceded  that  in  certain  cases  a  party  may  hsfre  either  trespass 
or  case  at  his  election.  The  principle  seems  to  be  correctly 
stated  by  Mr.  Wedderburn  arguendo  in  Harker  v.  Birkbeck  (2), 
that  "  both  actions  may  lie  where  there  is  both  an  immediate 
and  also  a  consequential  injury  done,  and  the  plaintiff  therein 
being  entitled  to  both  actions,  must  have  his  election  to  proceed 
in  either."  But  where  the  remedy  is  sought  in  case,  the  party 
must  shew  a  consequential  damage  on  the  face  of  the  count,  to 
maintain  his  action  in  that  form.  It  will  not  do  to  state  a  bare 
trespass  and  join  it  with  case,  on  the  score  that  there  are  circum- 
stances not  stated  which  would  enable  him  to  maintain  case. 
Suppose  the  count  had  stated  merely  that  the  defendant  broke 
and  entered  into  the  house  of  the  plaintiff  and  seized  and  sold 
his  goods,  it  may  be  that  an  action  would  be  maintainable  in 
case,  because  the  selling  or  appraisement  was  irregular,  or  the 
[  M19  ]  amount  taken  excessive ;  *but  the  possibility  of  a  state  of  things 
not  averred  cannot  be  a  sufficient  reason  for  holding  that  case 
is  maintainable :  if  a  count  in  trover  and  a  count  in  trespass 
were  joined,  the  joinder  might  be  defended  on  the  same  ground. 
But  it  may  be  said  this  is  not  a  count  in  trespass,  but  a  bad 
count  in  case.  The  test,  however,  is  to  consider  whether  the 
cause  of  action  stated  is  a  matter  for  which  trespass  or  case  lies. 
(1)  25  R.  R.  335  (1  B.  &  C.  145).  (2)  3  Burr.  1561. 
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It  is  not  the  commencement  of  the  declaration  but  the  statement  Smith 
of  the  cause  of  action  that  determines  what  the  action  is.  Goodwin. 
Suppose  a  count  begins  in  debt,  and  states  a  mere  trespass, 
could  it  be  joined  with  detinue  ?  Here  the  cause  of  action  stated 
in  the  count  is  the  second  seizure  of  the  goods,  which  was  without 
any  right,  and  therefore  was  a  mere  trespass.  The  cases  of 
Winterbourne  V.Morgan  (l),  Etherton  v.Popplewell(2),  and  WaUis 
v.  Saville  (3),  are  in  point  to  shew  that  trespass  was  the  proper 
form  of  action. 

Denman,  Ch.  J. : 

The  authorities  cited  shew  that  trespass  may,  not  that  it  must, 
be  brought  in  such  a  case  as  this.  In  Bramcoinb  v.  Bridges  (4), 
it  was  contended  that  the  taking  of  the  plaintiff's  goods  under 
a  distress,  after  the  rent  due  had  been  tendered,  being  without 
any  colour  of  right,  was  the  subject  of  an  action  of  trespass  only ; 
but  the  Court  held  that,  though  trespass  might  lie  for  that  act, 
the  plaintiff  was  at  liberty  to  waive  the  trespass,  and  bring  an 
action  on  the  case ;  and  it  was  there  observed  by  the  Court  that 
trover  would  lie  after  a  wrongful  taking,  and  that  that  was  a 
stronger  case.  I  think,  therefore,  that,  though  the  taking  of 
the  plaintiff's  *goods  a  second  time  was  a  trespass,  he  was  at  [  »42u  ] 
liberty  to  waive  it,  and  bring  case  for  the  consequential  injury 
arising  to  him  from  the  unlawful  detention  of  his  goods ;  and 
that  the  seventh  count  may  be  considered  a  count  in  case. 

LlTTLEDALE,  J.  : 

I  also  think  that  the  seventh  count  may  be  considered  a  count 
in  case,  because  it  alleges  that  the  defendants  vexatiously  (5) 
made  the  second  distress.  An  action  on  the  case  will  lie  against 
a  man  for  maliciously  splitting  his  cause  of  action. 

(1)  10  R.  R.  532  (11  East,  395).  Fitzherbert,  N.  B.  96,  B.  is  cited. 

(2)  6  E.  R.  235  (1  East,  139).  So   if  a   man    procure    another   to 

(3)  2  Lutw.  1532.  commence  an  action  in  any  Court 

(4)  25  R.  R.  335  (1  B.  &  C.  145).  against  A.  to  vex  him  :  F.  N.  B.  98, 

(5)  In  Comyns'sDigest,  Action  upon  N.  So  if  a  man  sue  vexatiously,  as 
the  Case  for  a  Deceipt,  (A.  4)  it  is  if  he  sue  in  an  inferior  Court,  and 
said,  that  case  lies  if  a  man  procure  has  judgment  and  execution,  when 
a  vexatious  suit ;  as,  if  a  man  sue  the  defendant  knew  nothing  of  the 
a  capias  upon  a  forged  statute,  and  suit :  Lutw.  67. 


278  1888.     K.  B.     4  B.  &  AD.  420—421.  [r.r. 

Smith        Parke,  J. : 

Goodwin.  i  have  entertained  some  doubt  upon  this  case  in  the  course 
of  the  argument ;  but,  on  the  whole,  I  think  the  declaration 
may  be  supported.  I  agree  that  trespass  might  be  maintained 
in  respect  of  the  act  there  alleged,  viz.  the  second  seizure  by  the 
landlord.  So  it  might  in  all  cases  of  a  wrongful  taking  of  goods, 
and  yet  in  many  such  cases  trover,  which  is  a  special  action  on 
the  case,  is  maintainable ;  and  it  seems  to  me  that  the  seventh 
count  is  an  informal  count  in  trover,  setting  forth  specially 
circumstances  which  it  was  unnecessary  to  state,  but  which  are 
the  subject  of  such  an  action.  That  count  alleges,  in  sub- 
stance, that  goods  of  the  plaintiff  came  to  the  possession  of  the 
defendants,  and  that  they  refused  to  deliver  them  to  the 
plaintiff,  and  converted  them  to  their  own  use.  It  may  then 
[  *42i  ]  be  considered  *an  informal  count  in  trover,  and  after  verdict  is 
sufficient. 

Patteson,  J. : 

The  true  ground  upon  which  this  declaration  is  to  be  supported, 
appears  to  me  to  be  that  stated  by  my  brother  Parke,  viz.  that 
the  seventh  count  is  an  informal  count  in  trover. 

Ride  discharqed. 


[424] 


i8»3.        KEMP   v.  THOMAS   BUKT  and  WILLIAM   CUKTIS 
Ja^'  BUKT. 


(4  Barn.  &  Adol.  424—432  ;  S.  C.  1  N.  &  M.  262  ;  2  L.  J.  (N.  S.)  K.  B.  69.) 

In  an  action  against  attorniee  for  negligence,  it  appeared  that  the 
plaintiff  employed  the  defendants  to  conduct  an  action  for  him  against 
a  surveyor  of  turnpike  roads,  for  alleged  trespasses.  The  surveyor  had 
seized  and  impounded  plaintiff's  sheep,  as  having  been  found  straying 
on  the  road :  the  plaintiff  regained  possession  of  them,  by  promising  the 
pound-keeper  to  pay  the  proper  charges,  and  drove  them  home ;  on  the 
same  day  the  surveyor  retook  the  sheep  in  the  plaintiff's  field,  and  again 
impounded  them.  The  first  and  second  taking  were  in  Surrey,  but  on 
an  intermediate  day  the  sheep  had  escaped  and  been  impounded  in 
Sussex.  The  Turnpike  Act,  4  Geo.  IV.  c.  95,  s.  75,  only  authorizes 
surveyors  to  impound  sheep  found  on  a  turnpike  road.  The  general 
Turnpike  Act,  3  Geo.  IV.  c.  126,  s.  147  (incorporated  in  the  above  statute 
by  reference)  requires  that  actions  against  any  person  for  any  thing  done 
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in  pursuance  of  the  Act,  shall  be  commenced  within  three  months,  and         Kemp 
the  venue  laid  in  the  county  where  the  cause  of  action  arose.  v. 

The  attornies  commenced  the  action  within  three  months,  and  had  Burt. 
a  declaration  drawn  by  counsel,  who  returned  it  with  an  observation 
indorsed,  that  it  would  have  been  prudent  to  join  two  other  parties. 
The  attornies  thereupon  (with  the  plaintiffs  assent)  discontinued  the 
action,  and  brought  another  after  the  expiration  of  the  three  months, 
laying  the  venue  in  Sussex.  The  declaration  was  settled  by  counsel, 
and  the  case  afterwards  submitted  to  a  special  pleader,  who  gave  as  his 
opinion,  that  the  protecting  clause  of  3  Geo.  IV.  c.  126,  did  not  apply  to 
the  trespass  in  seizing  the  sheep  in  the  plaintiffs  field.  The  plaintiff 
went  to  trial,  and  was  nonsuited,  on  account  of  the  action  being  out 
of  time  and  the  venue  improper,  with  leave  to  move,  which  was  done 
without  success : 

Held,  that  this  was  not  a  case  of  actionable  negligence  in  the  attornies. 

Case  against  attornies  for  negligence.  The  declaration  stated 
that  the  plaintiff  retained  the  defendants  to  commence  and  pro- 
secute an  action  for  him  *  against  one  Silvester,  for  having  seized  T  *425  1 
certain  sheep  and  cattle  of  the  plaintiff  on  a  turnpike  road  in 
Surrey,  and  impounded  the  same,  Silvester  being  at  the  time 
surveyor  of  the  said  road,  and  acting  as  such  surveyor,  and  the 
sheep,  &c.  being  alleged  to  have  been  found  straying  on  such 
road ;  that  it  was  the  duty  of  the  defendants  to  bring  the 
action  within  three  months  of  the  seizure  and  impounding,  and 
lay  the  venue  in  Surrey ;  but  that  they,  having  commenced  an 
action,  improperly  discontinued  the  same  without  the  plaintiff's 
leave,  and  brought  another  action  not  within  three  months, 
and  laid  the  venue  in  Sussex,  by  reason  whereof  the  plaintiff 
was  nonsuited,  and  had  108L  levied  upon  him  for  costs,  &c. 
Plea,  the  general  issue.  At  the  trial  before  Tindal,  Ch.  J.,  at 
the  Spring  Assizes  for  Surrey,  1882,  the  facts  appeared  to  be 
as  follows: 

The  sheep  and  cattle  were  taken,  as  above  stated,  by  Silvester, 
who  was  surveyor  of  the  Horley  and  Cuckfield  turnpike  roads,  on 
the  26th  of  April,  1828,  in  Surrey  (near  the  borders  of  Sussex), 
and  impounded  at  Horley  in  the  former  county.  They  afterwards 
escaped  ;  the  cows  returned  home,  and  the  sheep,  being  retaken, 
were  again  impounded  at  Worth  in  Sussex.  The  pound-keeper 
there,  on  the  29th  of  April,  allowed  the  plaintiff  to  take  them 
away,  on  his  promise  to  pay  what  was  claimed  for  them,  and  the 
plaintiff  drove  them  back  into  Surrey,  where,  on  the  same  day, 
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Kemp        Silvester  retook  them  in  a  field  belonging  to  the  plaintiff,  and 

Burt.  again  put  them  in  the  pound.  Two  persons,  named  Town  and 
Mercer,  assisted  him  in  both  seizures.  The  plaintiff  afterwards 
employed  Messrs.  Burt,  the  present  defendants,  to  bring  an 
action  for  the  alleged  trespasses,  and   they  sued  out  a  writ, 

[  *426  ]  against  Silvester  only,  on  the  2nd  of  May,  1828.  *  Instructions 
for  a  declaration  were  laid  before  counsel,  indorsed  with  the 
words  Sussex  latitat,  and  the  names  of  the  parties  ;  there 
was  also  a  reference  to  the  statutes  S  Geo.  IV.  c.  126,  s.  123, 
4  Geo.  IV.  c.  95,  s.  75  (l),  written  upon  the  instructions  by  one 
of  the  Messrs.  Burt.  The  learned  counsel  drew  the  declaration, 
containing  two  counts,  one  for  the  original  taking  in  the  road, 
the  other  for  the  retaking  on  the  plaintiff's  premises ;  and  he 
returned  the  declaration  (in  November,  1828)  with  the  following 
observations  indorsed :  "I  have  confined  the  declaration  to  the 
two  occasions  on  which  the  cattle  were  taken  away.  It  would 
have  been  prudent  to  have  issued  the  writ  against  Silvester's  two 
associates,  and  joined  them  in  the  action,  as  they  were  clearly 
co-trespassers  with  him,  and  their  evidence  therefore  must  be 
anticipated  in  his  favour,  and  will  be  likely  to  be  extremely 
prejudicial  to  the  plaintiff."  Messrs.  Burt  then  wrote  to  the 
plaintiff,  stating  that  counsel  recommended  the  two  accomplices 
to  be  joined,  and  asking  what  he,  the  plaintiff,  said  to  it :  and  it 
was  determined,  with  the  assent  of  the  plaintiff,  that  the  action 

[  •  *27  ]       should  be  discontinued,  and  ^another  commenced  against  all  the 

(1)  By  4   Geo.   IV.   c.   95,  8.  75  ass,  sheep,  swine,  or  other  beast  or 

(repealed  by  34  &  35  Vict.  c.  115,  cattle,  in  the  common  pound  (if  any) 

s.  20),  it  is  enacted,  that  "  If  any  of  the  parish,  township,  tithing,  or 

horse,   ass,   sheep,   swine,    or  other  place  where  the  same  shall  be  found, 

beast  or  cattle  of  any  kind,  shall  at  or  in  such  other  place  as  the  trustees 

any  time  be  found  tethered,  or  wan-  or  commissioners  of  the  road  where 

deling,  straying,  or  lying  about  any  the  same  shall  be  found  shall  have 

turnpike  road,  or  on  an)'  part  thereof,  provided,  or  shall  provide  for  that 

(except  on  such  parts  of  any  road  as  purpose  ;   and  the  said  horse,   ass, 

lead  or  pass  through  or  over  any  sheep,  &c.  there  to  detain  until  the 

common    or    waste    or    uninclosed  owner  thereof  shall  for  every  and  each 

ground,)  it  shall  and  may  be  lawful  horse,  ass,  sheep,  &c.  so  impounded, 

for  any  surveyor  of  the  road  where  pay  the  sum  of  2*.,  together  with 

the  same  shall  be  found,  or  any  other  reasonable    charges    and    expenses, 

]terson  or  persons  whomsoever,   to  &c.  to  the  surveyor." 
seize  and  impound  every  such  horse, 
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parties.  A  writ  was  accordingly  sued  out,  in  November,  1828,  kbmp 
against  Silvester,  Town,  and  Mercer,  and  the  declaration  was  burt. 
amended  by  counsel,  the  names  of  the  two  latter  parties  being 
introduced.  When  the  cause  was  at  issue,  the  trustees  of  the 
turnpike  roads  made  an  offer  of  compromise,  which  the  defen- 
dants advised  the  plaintiff  to  accept,  being  then  doubtful  as  to 
the  result  of  a  trial ;  but  the  plaintiff  refused,  not  being  satisfied 
with  the  terms.  A  case  was  afterwards  laid  before  a  special 
pleader,  with  a  copy  of  the  declaration ;  the  question  proposed 
being,  whether  or  not  the  defendants  could  avail  themselves  of 
the  protection  of  the  general  Turnpike  Act  (l).  The  gentleman 
consulted  gave  as  his  opinion  that,  in  respect  of  the  latter  seizure, 
the  defendants  could  not  avail  themselves  of  that  protection 
either  as  to  the  venue  or  the  limitation  of  the  action.  On  the 
trial  at  Lewes,  at  the  Summer  Assizes,  1829,  it  was  objected  that 
the  action  was  commenced  too  late,  and  the  venue  improper,  and 
the  learned  Judge  who  tried  the  cause  directed  a  nonsuit  on  both 
points,  giving  leave  to  move  that  the  nonsuit  should  be  set  aside ; 
which  motion  was  made  in  the  following  Term  without  success, 
and  the  defendants  had  execution  for  their  costs. 

Upon  these  facts,  Tindal,  Ch.  J.  was  of  opinion  that  *the  case  [  *428  ] 
was  one  in  which  Messrs.  Burt,  the  defendants,  might  reasonably 
doubt  whether  that  which  had  been  done  by  the  surveyor, 
was  done  in  pursuance  of  the  statute  (2),  and  he  directed  a 
nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  108?.,  the 
amount  of  costs  levied.  A  rule  having  been  obtained  for  this 
purpose, 

(1)  3  Geo.  IV.  c.  126,  s.  147,  which  for  the  defendant.  *  *  *  These 
enacts,  "  That  if  any  action  shall  be  provisions  are  kept  in  force  as  if  re- 
commenced against  any  person,  for  enacted,  by  4  Geo.  IV.  c.  95,  s.  88. 
any  thing  done  in  pursuance  of  this  (2)  During  the  trial  it  was  urged 
Act,  then  and  in  every  such  case  such  on  behalf  of  the  defendants,  that  the 
action  or  suit  shall  be  commenced  or  second  taking  was  not  an  act  so  done, 
prosecuted  within  three  months  after  and  therefore  that  the  limitations  as  to 
the  fact  committed,  and  not  after-  time  and  venue  did  not  apply ;  but 
wards ;  and  the  same  and  every  such  the  Lord  Chief  Justice  held  that 
action  or  suit  shall  be  brought  in  the  he  could  not  nonsuit,  because  he 
county  or  place  where  the  cause  of  could  not  say  that  the  former  non- 
action shall  have  arisen,  and  not  suit  was  wrong  on  the  very  ground 
elsewhere  :  "  and  if  the  action  be  on  which  it  proceeded, 
otherwise  brought,  the  jury  shall  find 
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Kkmp       Piatt  and  ChanneU  now  shewed  cause : 

tr. 

Burt.  The  nonsuit  was  right,  there  being  no  evidence  to  go  to  the 

jury  of  that  crassa  negligentia  without  which  an  attorney  cannot 
be  subjected  to  an  action  of  this  nature.  If  he  has  shewn  care, 
skill,  and  integrity,  it  is  not  every  inadvertence  or  error  of  judg- 
ment that  will  render  him  liable  to  an  action.  In  the  present 
case  instructions  were  in  the  first  instance  laid  before  counsel, 
with  an  indorsement  calling  his  attention  to  the  statutes ;  and 
he  returned  the  declaration  with  a  suggestion  that  the  other 
trespassers  should  have  been  joined,  but  not  warning  the  parties 
that  a  new  action  would  be  too  late.  Upon  that  suggestion  the 
defendants  acted.  The  suit  being  commenced  anew,  the  declara- 
tion was  again  laid  before  counsel  to  be  amended.  When  a  doubt 
afterwards  arose  of  the  plaintiff's  ultimate  success,  the  defen- 
dants recommended  his  acceptance  of  a  compromise,  which  he 
refused;  and  the  case  was  then  laid  before  a  special  pleader,  who 
encouraged  the  parties  to  go  on.     Lord  Mansfield  said,  in  Pitt 

r  N2U  ]  v.  Yalden  (l),  that  an  attorney  *ought  not  to  be  liable  in  cases  of 
reasonable  doubt.  Here  a  reasonable  doubt  did  exist,  first, 
whether  there  was  not  such  a  continued  detention  as  made  the 
surveyor  liable  for  a  trespass  in  Sussex ;  and  then,  whether  the 
last  taking  of  the  sheep  in  Surrey  was  "a  thing  done  in  pur- 
suance of  the  Act  "  8  Geo.  IV.  c.  126,  or  whether,  on  the  contrary, 
it  was  not  altogether  irregular  and  unprotected  by  that  statute ; 
for  the  sheep  were  seized,  not  on  the  highway,  but  on  the 
plaintiff's  land;  and  if  the  seizure  was  to  be  considered  as  a 
retaking,  that  ought  to  be  on  fresh  pursuit,  which  was  not  the 
.  case  here.  At  all  events,  this  question,  whether  there  was 
sufficient  doubt  upon  the  second  taking  to  excuse  the  present 
defendants,  was  a  point  of  law,  and  it  was  for  the  Judge  who 
tried  the  present  cause  to  decide  it,  and  not  to  leave  it  to  the 
jury :  as  in  actions  for  malicious  prosecution,  if  no  fact  is 
disputed,  the  Judge  determines  the  question  of  probable  cause  (2). 
Now  the  Judge  at  least  thought  that  point  doubtful,  for  he 
directed  a  nonsuit,  reserving  leave  to  move ;  and  the  question, 

(1)  4  Burr.  2061.  (2)  Taylor  v.  Willana,  31  E.  R.  385 

(2  B.  &  Ad.  845). 
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arising  upon  two  Turnpike  Acts,  which  it  was  necessary  to  couple        Kemp 
together,  was  one  upon  which  doubt  might  well  arise.  Burt. 

The  Court  here  called  upon 

Tliesiger,  contra : 

An  attorney  is  not  bound  to  know  all  the  clauses  of  any  par- 
ticular Act  or  Acts  of  Parliament ;  but  here  it  is  plain  that  the 
attention  of  the  defendants  had  been  called  to  the  particular 
sections  on  which  the  case  turned,  and  they  should  have  been 
masters  of  those.  They  themselves  gave  a  direction  to  counsel 
by  the  words  "  Sussex  latitat ;  "  the  facts  of  the  *case  on  which  [  *4nu  ] 
the  venue  depended,  being  well  known  to  them  when  they  did  so. 
The  147th  section  of  8  Geo.  IV.  c.  126,  is  perfectly  clear  as 
to  the  limitation  of  time,  and  the  first  action  was  brought 
sufficiently  soon:  the  observation  of  counsel  indorsed  on  the 
declaration,  was  not  advice  to  withdraw  one  action  and  begin 
another. 

(Denman,  Ch.  J. :  It  was  a  good  reason  for  doing  so,  if  the  law 
allowed  it.) 

But  not  for  doing  it  at  all  hazards,  upon  their  own  authority, 
and  that  was  the  negligence.  It  was  at  least  unsafe  to  do  it,  and 
they  were  apprised  of  the  enactment  which  made  it  so.  This  is 
not  a  case,  like  Baikie  v.  Chandless  (l),  turning  upon  a  doubtful 
construction  of  a  statute,  only  established  by  decisions  long 
subsequent  to  the  passing  of  the  Act.  Assuming  that  the  defen- 
dants had  had  the  specific  advice  of  counsel  to  discontinue  and 
bring  a  new  action,  they  ought  not  to  shelter  themselves  under 
that  irresponsible  authority.  On  such  a  point  as  this  they  ought 
to  have  known  whether  or  not  the  advice  they  received  was 
correct,  Godefroy  v.  Dalton  (2) :  they  were  answerable  to  their 
client  for  the  propriety  of  the  suggestions  on  which  they  acted. 

Denman,  Ch.  J. : 

I  think  there  was  in  this  case  no  proof  of  gross  negligence.     I 
entertain  the  greatest  doubt  whether  the  second  action  was  not 

(1)  13  R.  R.  738  (3  Camp.  17).  (2)  31  R.  R.  467  (6  Bing.  460). 
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Kbmp  properly  brought.  The  first  clearly  was,  but  the  defendants  were 
Burt.  induced  to  discontinue  that  by  the  very  reasonable  doubt  which 
counsel  suggested  to  them,  whether  certain  parties  who  had  not 
then  been  made  defendants,  ought  not  to  have  been  joined  :  the 
[  *43i  ]  omission  of  them,  however,  *in  the  first  instance  was  clearly  not 
an  act  of  gross  negligence.  As  to  the  second  action,  it  occurs  to 
me  that,  under  the  circumstances,  the  defendant,  Silvester,  was 
not  protected  by  the  statute  ;  and  if  that  were  so,  the  action  was 
rightly  brought.  I  think,  then,  that  here  was,  at  all  events,  no 
case  of  culpable  negligence.  There  is  a  difficulty  in  saying,  if 
there  is  any  case  of  negligence,  that  it  shall  not  be  submitted  to 
a  jury,  but  I  think  here  it  could  not  have  gone  to  them. 

LlTTLEDALB,  J.  : 

It  has  been  taken  for  granted  by  the  plaintiff's  counsel  that 
the  defendant  in  the  former  action  was  protected  by  the 
8  Geo.  IV.  c.  126,  s.  147,  and  4  Geo.  IV.  c.  95,  ss.  75  and  88.  But 
as  upon  the  second  occasion  the  sheep  were  not  taken  upon  the 
highway,  according  to  the  seventy-fifth  section  of  the  latter 
statute,  it  is  clear  that  he  would  not  have  been  within  the  letter 
of  the  8  Geo.  IV.  c.  126,  s.  147,  as  a  person  sued  "for  any  thing 
done  in  pursuance  of  that  Act;M  though  he  might  have  been 
entitled  to  the  benefit  of  that  liberal  construction  which  the 
Courts  have  sometimes,  but  not  always,  given  to  clauses  so 
worded.  There  are  cases  where  officers  have  been  held  to  be 
within  the  protection  of  such  clauses,  though  they  have  not  acted 
strictly  under  the  authority  of  the  statutes  (l) ;  and  others  where 
such  a  construction  has  not  been  admitted,  as  where  actions  have 
been  brought  to  recover  back  money  improperly  taken  (2).  But 
an  attorney  is  not  liable  for  gross  negligence,  if,  looking  at  the 
[  -4S2  ]  express  *  words  of  the  statutes  in  question  here,  he  has  supposed 
that  they  would  be  literally  followed ;  he  is  not  bound  to  know 
in  what  cases  the  Court  would  put  a  more  liberal  construction 
upon  them.  The  Lord  Chief  Justice,  who  tried  the  present 
cause,  appears  to  have  had  some  doubt :  on  the  former  trial,  the 

(1)  See  Cook  v.  Leonard,  30  R.  R.  (2)  See  Irviny  v.    tt'ilwu.  2  E.  R. 

348  («  B.  &  C.  3ol),  whore  several      444  (4  T.  R.  485);  Morgan  v.  Palmer, 
are  cited  by  Bayley,  J.  2<>  R.  R.  537  (2  B.  &  C.  729). 
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point  was  reserved:  and  it  appears  that  in  the  course  of  that        Kemp 
cause  the  present  defendants  were  advised  by  a  special  pleader        burt. 
that  the  parties  against  whom  they  were  proceeding  were  not 
within  the  protection  of  the  general  Turnpike  Act.     I  am  there- 
fore of  opinion  that  an  action  for  negligence  was  not  maintainable, 
and  that  the  present  rule  must  be  discharged. 

Taunton,  J.  concurred. 

Patteson,  J. : 

I  am  of  the  same  opinion.  The  only  doubt  I  had  was, 
whether  the  defendants  ought  to  have  discontinued  the  former 
action  without  further  advice.  But  that  only  brings  it  to  the 
question  whether  the  limitation  as  to  time  in  the  general 
Turnpike  Act  applied,  so  as  to  bar  the  second  action. 

Rule  discharged. 


BIRD   v.   BOULTER  (]).  i**. 

V   '                                                Jan.  11. 
(4  Barn.  &  Adol.  443—448 ;  S.C.1N.&  M.  313.)  

In  assumpsit  by  an  auctioneer  against  a  purchaser,  for  goods  sold,  an  L  •  J 
entry  in  the  sale-book  by  the  auctioneer's  clerk,  who  attended  the  sale, 
and,  as  each  lot  was  knocked  down,  named  the  purchaser  aloud,  and 
on  a  sign  of  assent  from  him,  made  a  note  accordingly  in  the  book, 
is  a  memorandum  in  writing  by  an  agent  lawfully  authorized,  within 
sect.  17  of  the  Statute  of  Frauds.  For  the  clerk  is  not  identified  with 
the  auctioneer,  (who  sues),  and  in  the  business  which  he  performs,  of 
entering  the  names,  &c,  he  is  impliedly  authorized  by  the  persons 
attending  the  sale,  to  be  their  agent. 

Assumpsit  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold.  Plea,  the  general  issue.  At  the  trial  before  Littledale, 
J.,  at  the  Hereford  Spring  Assizes,  1882,  it  appeared  that  the 
goods  in  question  (wheat,  the  property  of  one  Smith)  were  a  lot 
sold  at  an  auction,  and  knocked  down  to  the  defendant  by  the 
plaintiff,  who  was  the  auctioneer,  at  a  price  exceeding  102.  The 
course  pursued  at  this  sale  was,  that  the  parties  as  usual  signified 
their  biddings  to  the  auctioneer,  who  repeated  them  aloud  ;  and 

(1)  Distinguished  in  Peircc  v.  Corf  by  Kay,  J.,  In  re  Roberto,  Evans  v. 
(1874)  L.  R.  9  Q.  B.  210, 43  L.  J.  Q.  B.  BoberU  (1887)  36  Ch.  D.  196,  201,  56 
32, 29  L.  T.  919.     Cited  and  followed      L.  J.  Ch.  952*954,  57  L.  T.  79.— R.  C. 
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Bird  when  the  hammer  fell,  one  Pitt,  who  attended  as  the  auctioneer's 
Boulter,  clerk,  called  out  the  name  of  the  purchaser,  and,  if  the  party 
assented,  made  an  entry  accordingly  in  the  sale-book.  In  the 
present  instance,  the  auctioneer  having  named  the  defendant  as 
the  purchaser,  Pitt  said  to  him,  "  Mr.  Boulter,  it  is  your  wheat ;  " 
the  defendant  nodded,  and  Pitt  made  the  entry  in  his  sight,  he 
being  then  within  the  distance  of  three  yards.  The  question  was, 
whether  a  note  or  memorandum  of  the  bargain  had  been  made, 
pursuant  to  29  Car.  II.  c.  8,  s.  17,  by  the  party  to  be  charged,  or 
his  agent  thereunto  lawfully  authorized.  A  verdict  was  taken 
for  the  plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

The  Solicitor-General  (with  whom  was  Whateley)  now  shewed 
cause : 

It  is  still,  perhaps,  vexata  qtuestio,  whether  sales  by  auction 
[  *444  ]  are  within  the  seventeenth  *section  of  the  Statute  of  Frauds  at 
all  (l) ;  but  it  is  not  necessary  to  discuss  that  point.  The  objec- 
tion taken  on  the  other  side  wras,  that,  under  the  seventeenth 
section,  one  contracting  party  cannot  constitute  the  other  his 
agent,  to  sign  the  memorandum  (which,  it  was  said,  was  the 
effect  of  the  present  transaction) ;  and  Wright  v.  Dannah  (2),  and 
Farebrother  v.  Simmons  (3),  were  cited.  In  the  first  of  those 
cases  Lord  Ellenborough  held,  that  the  agent  who  signed  the 
memorandum  must  be  a  third  person,  and  not  one  of  the 
contracting  parties;  and,  in  the  other,  Abbott,  Ch.  J.,  referring 
to  Wright  v.  Dannah,  held,  that  an  auctioneer's  signature  was  not 
sufficient,  where  he  sued  as  one  of  the  parties  to  the  contract. 
But  the  doctrine  of  these  cases  is  not  borne  out  by  the  words  of 
the  statute ;  and,  at  common  law,  there  is  nothing  to  prevent  one 
contracting  party  from  being  the  agent  of  the  other  ;  an  obligor, 
for  instance,  from  giving  an  obligee  a  power  of  attorney  to 
execute  a  bond  for  him ;  a  lessee  from  executing  a  lease,  as 
attorney  of  the  lessor ;  a  party  from  accepting  a  bill  by  procura- 
tion, payable  to  his  own  order ;  assuming  the  authority  in  each 
case  to  be  complete,  which  would  be  matter  of  evidence.     It  was 

(1)  But  see  Kenworthy  v.  Schofield,  (2)  11  R.  R.  693  (2  Camp.  203). 

26  R.  R.  600  (2  B.  &  C.  945).  (3)  24  R.  R.  399  (5  B.  &  Aid.  333). 
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admitted  here,  that  Smith,  the  owner  of  the  goods,  might  have        Bibd 
maintained  the  action.     But  the  defendant  is  either  bound  by      boultkr. 
the  contract  originally,  or  not  bound :  if  he  is  bound,  it  does  not 
matter  by  whom  the  action  is  brought,  so  that  it  is  a  party 
entitled  to  enforce  the  contract  by  action ;  and  this  was  the  view 
taken  by  the  learned  Judge  at  the  trial.     But  there  is  no  need  to 
contest  the  cases  cited.     Here  the  memorandum  was  not  signed 
by  the  auctioneer,  who  sues,  but  by  another  party,  *Pitt,  who       [  *445  ] 
signed  the  contract  by  the  defendant's  immediate  authority.     If 
it  is  rightly  held,  that  a  contracting  party  cannot  be  the  agent 
to  sign  under  section  17,  that  restriction  will   surely  not  be 
extended  to  his  clerk. 

The  Court  here  called  upon 

Ludlow,  Serjt.  and  Justice,  contra  : 

To  decide  in  favour  of  the  plaintiff,  the  Court  must  over-rule 
Farehroiher  v.  Simmons  (l).  It  is  not  disputed,  that,  if  Smith 
had  sued,  an  entry  by  the  auctioneer  would  have  been  a  sufficient 
memorandum  to  bind  the  purchaser ;  so  also  would  an  entry  by 
his  clerk.  In  Henderson  v.  BarnewaU  (2),  Hullock,  B.  observed, 
that  "  an  auctioneer's  clerk,  who  writes  down  the  name  of  the 
buyer  in  his  presence,  is  the  agent  of  both  parties."  But  then, 
whether  the  auctioneer  or  the  clerk  sign,  the  same  objection 
arises,  that  the  memorandum  is  signed  by  one  of  the  contracting 
parties,  who  is  plaintiff  in  the  suit ;  for  the  clerk's  signature  is 
that  of  his  master. 

(Littlbdale,  J. :  Then  you  would  say,  that  an  auctioneer  can, 
in  no  case,  bring  an  action  like  this  in  his  own  name.) 

He  is  not  obliged  to  sue;  the  vendor  may.  If  the  auctioneer 
makes  himself  the  plaintiff,  he  must  take  the  consequent 
disadvantages. 

(Taunton,  J. :  May  not  the  vendor  have  two  agents ;  one  to 
extol  the  commodity,  the  other  to  do  the  mechanical  work  of 
making  the  memorandum  in  the  sale-book  ?) 

(1)  24  B.  B.  399  (5  B.  &  Aid.  333).        (2)  30  R.  B.  799  (1  Y.  &  J.  387). 


288  1833,     K.  B.     4  B.  &  AD.  445—446.  [r.r. 

Bird  The  latter  is  an  essential  part  of  the  auctioneer's  duty;  the 
Boulter,  clerk,  in  doing  it,  represents  him;  and  it  was  proved  in  this 
case,  that  Pitt  was  the  clerk  and  servant  of  Bird.  His  receipt 
[  *44«  ]  for  money  would  have  been  that  of  Bird,  and  *would  have 
charged  Bird  and  not  Pitt  himself:  Edden  v.  Read  (l).  The 
auctioneer,  in  this  case,  on  knocking  down  the  lot,  says,  "It  is 
Mr.  Boulter's"  (the  defendant) ;  and  the  clerk  writes;  that  is, 
in  effect,  that  the  auctioneer  writes  by  the  hand  of  his  clerk.  If 
not,  where  is  the  memorandum  by  an  agent  lawfully  authorized  ? 
for  there  was  no  attempt  at  the  trial  to  establish  a  distinct  agency 
in  the  clerk.  And  if  the  signature  is  to  be  made  available  as 
that  of  the  auctioneer  given  by  the  hand  of  his  clerk,  W right  v. 
Dannah  (2)  and  Farebrother  v.  Simmons  (3)  apply. 

(Patteson,  J. :  In  Blare  v.  Sutton  (4)  the  signature  of  an 
agent's  clerk  acting  for  and  under  the  direction  of  the  agent,  in 
a  case  within  sect.  4  of  the  statute,  was  held  not  to  be  a 
memorandum  by  the  authorized  agent  of  the  principal.) 

The  dictum  of  Hullock,  B.  in  Henderson  v.  Baniewall  (5) 
contradicts  this. 

(Patteson,  J. :  That  was  not  called  for  by  the  case  before  the 
Court.) 

In  a  sale  by  auction  the  knocking  down  constitutes  the  contract ; 
the  entry  is  a  requisite  superadded  by  the  statute,  but  it  is  not  a 
distinct  transaction. 

(Littledale,  J. :  May  it  not  be  said  that  the  clerk  is 
constituted  a  deputy  by  all  the  room?) 

He  goes  to  the  sale  in  a  definite  character,  hired  to  act  for  a 
particular  master ;  he  could  not  sue  any  other  person  for  work 
and  labour ;  and  the  auctioneer  might  sue  for  labour  done  by 
his  clerk.  The  clerk  acts  as  a  mere  automaton  under  the 
direction  of  the  auctioneer. 

(1)  3  Camp.  338.  Coles  v.  Trecothick,  7  E.  E.  167  (9 

(2)  11  E.  E.  693  (2  Camp.  203).  Ves.  235). 

(3)  24  E.  E.  399  (5  B.  &  Aid.  333).  (5)  30  E.  E.  799  (1  Y.  &  J.  389). 

(4)  17  E.  E.  74  (3  Mer.  237).    See 
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Den  man,  Ch.  J. :  Bird 

r. 
I  think  this  case  is  distinguishable  from  Wright  v.  Hannah  (l)       Boulter. 

and  Farebrother  v.  Simmons  (2) ;  *and  it  appears  to  me  that  the       [  **47  ] 

clerk  was  not  acting  merely  as  an  automaton,  but  as  a  person 

known  to  all  engaged  in  the  sale,  and  employed  by  any  who  told 

him  to  put  down  his  name.     Without,  therefore,  interfering 

with  the  cases  that  have  been  cited,  I  think  this  rule  must  be 

discharged. 

LlTTLEDALE,  J.  : 

With  respect  to  the  cases  relied  upon  in  support  of  the  rule, 
there  is  certainly  a  difficulty  in  saying  that  a  purchaser  shall  be 
bound  by  a  contract  or  not,  as  the  action  is  brought  by  one 
party  or  another.  It  is,  indeed,  irregular  that  the  real  buyer  or 
real  seller  should  make  the  other  party  his  agent  to  sign  a  memo- 
randum under  the  statute;  but  when  that  is  done  through  a 
third  person  the  objection  is  removed.  An  auctioneer  is  enabled 
by  law  to  sue  the  purchaser,  but,  according  to  the  rule  insisted 
upon  for  the  defendant,  an  action  of  this  kind  could  not  be 
maintained  by  the  auctioneer.  I  think  that  a  clerk  employed  as 
Pitt  was  in  this  case,  must,  in  an  action  brought  by  the 
auctioneer,  be  considered  as  his  agent  for  the  purpose  of  taking 
down  the  names,  and  also  as  the  agent  of  the  several  persons  in 
the  room  for  the  same  purpose,  and  to  prevent  the  necessity  of 
each  purchaser  coming  to  the  table  to  make  the  entry  for 
himself. 

Taunton,  J. : 

I  very  much  agree  with  my  brother  Littledale  as  to  the 
difficulty  in  Farebrother  v.  Simmons  (2).  But  there  is  no 
necessity  to  overrule  that  case.  The  Chief  Justice  there  says, 
in  the  close  of  his  judgment,  "  Wright  v.  Dannah  fortifies  the 
conclusion  at  which  I  have  arrived,  viz.  that  the  agent  contem- 
plated *by  the  Legislature,  who  is  to  bind  a  defendant  by  his  [  *448  ] 
signature,  must  be  some  third  person,  and  not  the  other  con- 
tracting party  on  the  record."  It  is  a  sufficient  distinction 
between  that  case  and  this,  that  in  the  former  the  auctioneer, 

(1)  11  B.  B.  693  (2  Camp.  203).  (2)  24  B.  B.  399  (5  B.  &  Aid.  333). 
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bird  whose  signature  was  relied  upon,  was  the  party  suing ;  here  the 
Boulter,  signature  is  by  a  third  person.  I  would,  however,  go  farther 
than  this.  Under  the  circumstances,  I  think  Pitt  may  be  con- 
sidered to  have  been  the  agent  of  the  vendor.  It  is  not  necessary 
to  suppose  that  the  vendor  rested  a  particular  confidence  in  the 
auctioneer  for  the  purpose  of  putting  down  the  names  in  the  sale- 
book.  He  may  be  taken  to  have  constituted  that  person  his  agent 
for  the  making  of  such  entries,  whom  the  auctioneer  might  choose 
to  appoint.  If  so,  Pitt  was  agent  for  the  vendor,  and  also  for  the 
persons  in  the  room  who  saw  him  acting  as  he  did  under  the 
auctioneer,  and  by  their  acquiescence  constituted  him  their 
agent  for  the  business  which  they  saw  him  performing.  At  all 
events  he  is  a  third  person,  and  not  a  contracting  party  on  the 
record. 

Patteson,  J. : 

It  is  not  necessary  here  to  overrule  Farebrotlier  v.  Simmons  (l). 
It  may  be  correct  to  say,  as  there  laid  down,  that  the  signature 
must  be  by  a  third  person,  and  not  by  a  contracting  party  on  the 
record.  Here  it  was  so.  According  to  the  evidence,  Pitt  was 
seen  by  all  the  parties  at  the  sale  making  the  entries  in  the  sale- 
book  ;  it  was  inconvenient  that  each  purchaser  should  come  to 
the  table  for  that  purpose,  and,  by  nodding  as  the  names  were 
called,  they  authorized  him  to  act  as  he  did. 

Rule  discharged. 


1833.  REX   v.   MATTHIAS   ATTWOOD. 

Smjjiii.        ^  Barn  &  Adol  481_508  .  s.  C.  1  N.  &  M.  286  ;  1  L.  J.  (N.  S.)  K.  B.  37.) 

L  481  J  On  motion  for  a  mandamus  to  the  master  and  wardens  of  an  incor- 

porated mercantile  Company  of  the  city  of  London,  to  call  a  meeting 
of  the  Company  on  the  next  annual  day  of  election,  for  the  purpose 
of  electing  a  master  and  wardens  according  to  the  charters,  it  being 
suggested  as  the  ground  of  motion,  that  the  said  officers  were  at  present 
improperly  elected  by  a  part  only  of  the  Company,  instead  of  the  whole 
body ;  the  Court  refused  the  writ. 

On  motion  afterwards  for  a  quo  warranto  against  the  master  elected  in 
the  manner  complained  of,  it  appeared  that  the  practice,  as  far  as  it  could 
be  traced,  from  the  year  1488,  had  been  for  the  master,  wardens,  and  a 

(1)  24  B.  K.  399  (o  B.  &  Aid.  333). 
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body  called  the  court  of  assistants  (which  had  varied  in  number,  from  Rex 

twenty- four  to  forty),  to  elect  the  master ;  and  that  he  had  usually  been  '*. 

elected  out  of  the  court  of  assistants,  and  not  out  of  the  general  body.  Attwood. 
The  assistants,  besides  belonging  to  that  court,  had  the  same  qualifica- 
tions for  being  elected  as  the  other  members  of  the  Company.  In  some 
instances,  but  it  was  not  stated  how  many  or  when,  persons  had  been 
elected  who  were  not  of  the  court.  The  Company  had  existed  from  time 
immemorial ;  by  a  charter  of  Rich.  II.  they  were  empowered  to  elect  a 
master  de  seipnis  when  and  as  they  should  please ;  and  by  a  charter  of 
18  Hen.  VII.  (1502)  all  their  liberties,  franchises,  and  customs,  were 
confirmed: 

Held,  that  if  one  entire  bye-law  were  to  be  presumed,  for  the  master, 
wardens,  &c.  to  elect,  and  to  elect  out  of  a  restricted  body,  the  latter 
part  of  such  bye-law  would  be  bad,  and  vitiate  the  whole,  but  that  no 
ground  was  laid  for  presuming  such  bye-law,  inasmuch  as  the  elections 
from  the  particular  body  might  have  been  made  in  every  instance  by 
choice,  and  not  under  any  rule ;  and  further,  it  appeared  that  there  were 
exceptions,  although  these  were  not  specifically  stated ;  and  that  even 
the  practice  of  electing  by  a  limited  body  was  not  necessarily  to  be 
presumed  part  of  a  bye-law,  as  it  might  have  been  a  custom,  incorporated 
by  reference  in  the  charter  of  Hen.  VII. 

A  rule  was  obtained  in  Trinity  Term,  1832,  calling  upon  the 
master  and  wardens  of  the  Merchant  Tailors'  Company,  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding  them  to 
call  a  meeting  or  assembly  of  the  Company  on  the  24th  of  June 
next  ensuing,  for  the  purpose  of  electing  the  master  and  wardens 
for  the  subsequent  year  according  to  the  charters.  The  applica- 
tion was  grounded  on  affidavits  of  certain  liverymen  of  the 
Company,  who  stated  that  according  to  the  charters,  (as  they 
were  advised  and  believed)  the  whole  of  the  members  of  the 
Company  had  the  right  of  electing  one  master  and  four  wardens 
thereof  from  among  themselves  as  often  as  they  should  please  or 
as  should  be  needful,  in  manner  as  they  should  think  best ;  but 
that  nevertheless  the  whole  government  of  the  Company  was 
exercised  by  a  master,  wardens,  and  court  of  assistants,  *not  [  *182  ] 
elected  by  the  fraternity,  but  usurping  those  offices:  that  the 
master  and  wardens  were  not  elected  by  the  general  body,  but 
by  the  said  master,  wardens,  and  assistants :  and  that  they, 
when  requested  by  the  present  applicants  and  other  liverymen, 
had  refused  to  point  out  to  them,  or  allow  them  to  inspect,  the 
bye-law,  if  any,  by  which  the  present  mode  of  election  was 
established ;  or  to  call  a  meeting  of  the  fraternity  for  the 
purpose  of  enquiring  into  the  existence  of  such  regulation,  and 

19—2 
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Rex  considering  the  propriety  of  repealing  it  if  extant.  Affidavits  in 
Attwood.  answer  were  put  in,  one  of  which  was  by  the  clerk  of  the 
Company,  stating  that  he  had  examined  the  records  of  the 
election  of  master  and  wardens  of  the  Company  which  are  extant 
from  1488  to  1493,  from  1562  to  1668,  and  from  1672  to  the 
present  time ;  and  that  during  all  those  periods  the  master  and 
wardens  had  been  elected  by  the  master,  wardens,  and  court  of 
assistants  (l).     In  the  same  Term  (Trinity,  1882), 

Sir  James  Scarlett,  Campbell,  Coleridge,  and  Follett,  shewed 
cause  : 

If  the  application  is  well  founded,  the  last  elections  are  void, 
and  the  proper  remedy  is  by  quo  warranto.  But  the  Court  will 
not  decide,  upon  what  is  now  alleged,  that  a  practice  of  840 
years'  standing  is  invalid :  they  will  rather  presume  that  it  is 
founded  on  a  bye- law  no  longer  extant.  In  Rex  v.  The  Mayor 
and  Citizens  of  Chester  (2),  a  case  resembling  this,  the  Court 
refused  a  mandamus,  observing  that  another  remedy  was  open : 
and  there  were  there  two  instances  of  elections  varying  from  the 
long  usage  relied  upon  in  opposition  to  the  rule.  An  application 
[  *483  ]  like  this  was  made  in  the  *case  of  the  Patten  Makers'  Company, 
previously  to  the  motion  for  a  quo  warranto  to  the  master  (3),  and 
the  Court  immediately  discharged  the  rule. 

Dcnman,     Attorney-General,     f\    Pollock,    and     Hoggins, 
contra : 

A  bye-law  may  be  presumed,  but  there  must  be  facts  to  raise 
that  presumption.  The  matters  here  stated  have,  upon  the 
whole,  the  contrary  effect.  It  is  true  there  would  have  been  no 
difficulty  in  applying  for  a  quo  warranto ;  but  as  the  parties,  in 
consequence  of  the  delay  in  furnishing  information,  could  not 
proceed  till  the  offices  were  near  expiring,  it  was  more  convenient 
to  ask  the  Court  for  a  mandamus,  than  put  the  officer  to  defend 
rights  which  had  so  short  a  time  to  exist.     In  the  Patten  Makers' 

(1)  See  Bex  y.  The  Merchant  Tailors'  (3)  As  to  the  latter  motion,  see 
Company,  36  B.  B.  503  (2  B.  &  Ad.  Rex  v.  Bumstmd,  36  E.  E.  717  (2 
115).  B.  &Ad. 

(2)  1  M.  &  S.  101. 
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case,  the  objection  to  a  mandamus  was,  that  the  application  was         Rex 
made  many  months  beforehand,  and  it  was  possible  that  the     attwood. 
parties  might  proceed  to  election  in   a  regular  manner.     Here 
they  have  been  called  upon  and  refuse  to  do  so,  and  the  time  is 
at  hand. 

Lord  Tenterden,  Ch.  J. : 

If  the  master  and  wardens  have  been  improperly  elected,  the 
proper  and  reasonable  course  is  an  application  for  a  quo  warranto. 
The  Court  refused  a  mandamus  in  Rex  v.  The  Mayor  of  Chester  (i), 
and  in  the  Patten  Makers9  case ;  and  there  is  no  instance  men- 
tioned in  which  the  writ  has  been  granted  under  such  circum- 
stances. We  think,  therefore,  we  ought  to  discharge  the  rule, 
leaving  it  to  the  parties,  if  they  think  proper,  to  apply  for  a  quo 
warranto.  *\Ve  had  doubts  when  we  granted  the  rule,  and  [  •■***  ] 
perhaps  ought  not  to  have  done  so. 

Parke,  J.  (2) : 

There  are  two  objections  to  this  rule,  assuming  the  application 
to  be  well  founded ;  first,  we  do  not  know  that  the  parties  will 
not  proceed  regularly  on  the  day  of  election  ;  and,  secondly,  the 
mandamus,  if  granted,  must  be  addressed  to  persons  who  are  not 
really  officers. 

Taunton,  J.  concurred. 

Hide  discharged. 

In  the  ensuing  Michaelmas  Term  a  rule  was  obtained  calling 
upon  Matthias  Attwood,  Esq.,  to  shew  cause  why  a  quo  warranto 
information  should  not  be  exhibited  requiring  him  to  shew  by 
what  authority  he  claimed  to  be  master  of  the  Merchant 
Tailors'  Company.  The  grounds  stated  were,  that  he  was  not 
legally  elected,  agreeably  to  the  charters ;  nor  according  to  any 
legal  bye-law ;  nor  according  to  any  legal  uniform  usage ;  nor 
according  to  law.  On  cause  being  shewn  against  the  motion  in 
this  Term  (January  15th),  the  Court  held  that  the  grounds  of  the 
application  were  not  sufficiently  stated  in  the  rule,  but  leave  was 

(1)  1  M.  &  S.  101.  (2)  Littledale,  J.  was  in  the  Bail 

Court.     Patteson,  J.  at  Guildhall. 
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Hex        given  to  amend ;  and  the  grounds,  as  stated  in  the  amended  rule, 

t:. 

Attwood.     were : 

1.  That  the  said  M.  A.  was  not  legally  elected,  agreeably  to 
the  existing  charters  of  King  Henry  VII.,  and  those  therein 
recited,   which  direct  that  the  whole  fraternity  shall   elect  a 
master  from  amongst  themselves. 
[  *48:>  ]  2.  That  he  was  not  elected  by  the  fraternity  from  *amongst 

themselves,  but  by  a  portion  or  committee  of  the  whole  from 
themselves,  who  are  self-elected  and  fluctuating  and  uncertain 
in  their  number. 

3.  That  this  mode  of  electing  a  master  is  repugnant  to  and 
inconsistent  with  the  directions  of  the  said  charters,  and  narrows 
the  electors  by  an  unreasonable  restriction. 

4.  That  the  persons  eligible  are  thereby  narrowed. 

5.  That  the  said  M.  A.  was  elected  master  according  to  a  usage 
observed  by  the  said  Company,  that  a  portion  of  the  whole 
fraternity,  called  the  court  of  assistants,  shall  elect  the  master 
from  themselves,  which  is  inconsistent  with  the  directions  of  the 
said  charters. 

6.  and  7.  That  no  bye-law,  or  legal  usage,  authorizes  the 
mode  of  election  by  which  the  defendant  was  nominated  master. 

8.  That  the  nomination  of  the  defendant  is  inconsistent  with 
the  spirit  and  direction  of  the  said  charters,  which  intended  the 
appointment  to  that  office  to  vest  in  all  the  members  of  the 
Company  from  out  of  themselves. 

9.  That  the  nomination  is  illegal  and  void,  as  made  by  a 
portion  or  committee  of  the  whole  fraternity,  indefinite,  and 
regulated  by  no  bye-law  or  uniform  usage. 

10.  That  the  said  M.  A.  was  not  elected  according  to  the 
charters,  having  been  elected  by  a  select  body  out  of  a  select 
body ;  that,  in  point  of  fact,  there  is  no  bye-law  which  directs 
and  sanctions  such  a  mode  of  election ;  and  if  there  be  such 
a  bye-law  in  fact,  it  is  illegal. 

The  affidavits  in  support  of  the  rule  set  forth  the  same  matter 
as  before,  respecting  the  right  of  election  under  the  charters: 
they  then  stated  that  the  court  of  assistants  consisted,  at  that 
time,  of  thirty-nine  persons  only,  including  the  master  and 
wardens ;    that  the  master  and  wardens  were   elected  by  the 
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court  from  among  themselves,  ^without  reference  to  the  rest  Rkx 
of  the  fraternity  (l) ;  that  their  number  was  uncertain  and  attwood. 
varying ;  that  the  other  members  of  the  Company  were  not  [  *48«  ] 
permitted  to  see  the  accounts,  records,  and  ordinances  of  the 
said  Company ;  that  the  oath  administered  to  a  liveryman  on 
his  admission  required  that  he  should  not  (being  in  London,  and 
in  good  health)  absent  himself  from  the  feast  holden  yearly  about 
Midsummer,  because  he  would  not  bear  the  office,  room,  and 
charge  of  a  master  or  warden;  that  the  master  and  wardens 
levied  fines  upon  the  freemen  on  admission  to  their  livery,  and 
increased  them  at  their  pleasure ;  that  the  said  M.  A.  was  elected 
out  of  the  court  of  assistants ;  that  the  liverymen  are  never  called 
together  for  any  purpose  connected  with  the  election  of  the  master 
and  officers,  or  the  administration  of,  or  examination  into,  the 
funds  and  affairs  of  the  Company ;  and  that  certain  freemen  and 
liverymen  had  'applied  to  the  master  and  wardens  for  liberty  to  [  *487  ] 
inspect  the  bye-laws  and  other  documents,  but  had  been  refused. 
In  opposition  to  the  rule,  Mr.  De  Mole,  the  clerk  of  the 
Company,  stated  as  before,  that  he  had  examined  the  records 
of  the  Company  during  the  periods  mentioned  in  his  former 
affidavit,  as  to  the  election  of  master,  and  that  it  nowhere 
appeared  in  those  records  that  the  fraternity  at  large,  or  any 

(1)  In  the  affidavit  of  one  of  the  the  earliest  period,  and  still  are  past- 
applicants,  Mr.  B.  II.  Franks,  the  masters  and  others,  elected  from  the 
statement  on  this  head  was  as  follows :  liverymen  or  freemen  of  the  said 
'*  That  in  an  affidavit  of  J.  B.De  Mole,  fraternity;  and  that  the  right  of 
clerk  to  the  said  master  and  wardens,  election  of  the  said  master  and 
sworn  on  the  3rd  of  January,  1631,  wardens  appears  from  the  earliest 
and  filed  in  this  Honourable  Court  period  in  which  any  evidence  can 
on  opposing  a  rule  for  a  mandamus  be  procured  on  the  subject,  to  have 
to  inspect  the  records  of  tho  said  been  for  340  years  last  past  and 
Company,"  (see  36  B.  R.  503),  "the  upwards,  and  still  is,  in  the  said 
^aid  J.  B.  De  Mole  hath  sworn,  corporation  of  master  and  wardens 
that  from  the  date  of  the  earliest  and  the  said  assistants  so  elected  as 
documents  in  the  possession  of  the  above  mentioned. 
*aid  master  and  wardens,  down  to  "  That  he  (B.  II.  Franks)  has  made 
the  present  time,  a  period  of  340  considerable  enquiry  and  investiga- 
tes™ and  upwards,  there  appears  to  tion,  and  that  during  the  said  period 
have  existed  in  the  said  Company  a  of  340  years,  the  usage  has  been  for 
certain  body,  varying  in  number,  but  the  master,  wardens,  and  assistants 
not  falling  below  twenty-four,  called  to  elect  the  master  from  out  of  the 
assistants  or  councillors,  the  members  court  of  assistants,  and  not  out  of  the 
of  which  appear  to  have  been  from  fraternity  at  large." 
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Rex  members,  being  merely  freemen  or  liverymen,  were  ever  sum- 
attwood.  moned  to,  or  took  part  in,  or  were  present  at,  such  election,  but 
that  the  master,  wardens,  and  court  of  assistants  were  the  only 
persons  who  appeared  to  have  attended  and  taken  part  in  the 
same ;  that  the  court  of  assistants  is  a  body  elected  from  the 
freemen  and  liverymen,  the  members  continuing  freemen  and 
liverymen  after  their  election;  and  that  the  court  appears  to 
have  existed  from  the  earliest  times ;  that  during  the  periods 
aforesaid  the  master  and  wardens  have  always,  at  the  time  of 
their  election,  been  freemen  of  the  Company,  and  members 
of  the  fraternity  at  large,  but  not  always  members  of  the  court 
of  assistants — it  appearing  by  the  said  records  that  freemen  have 
been  elected  to  the  office  of  master  who  were  not  at  the  time,  and 
do  not  appear  to  have  been,  and  were  not  (as  deponent  believed),  at 
any  time  before  such  their  election,  members  of  that  court ;  that  the 
said  M.  A.  was  a  freeman  and  liveryman  at  the  time  of  his  election, 
and  was  duly  elected  by  the  master,  wardens,  and  assistants  (being 
past-masters)  of  the  said  Company,  according  to  the  custom  which 
had  existed,  as  the  deponent  believed,  for  840  years  and  upwards ; 
that  the  Company  was  a  corporation,  both  by  prescription  and  by 
[  **«*  ]  charters  ;  and  that  by  a  charter  of  18  Hen.  VII.  that  King  *con- 
firmed  to  the  then  master  and  wardens  of  the  Company  all  their 
then  existing  privileges  and  franchises,  as  their  predecessors  had 
been  reasonably  accustomed  to  use  and  enjoy  the  same;  and 
deponent  believed  that  the  present  custom,  as  to  the  election 
of  master,  had  been  lawfully  established  before,  and  existed  at 
the  time  of  granting  that  charter;  that  the  present  number 
of  freemen,  as  nearly  as  the  deponent  could  calculate,  was  from 
1,000  to  1,100,  of  whom  from  820  to  340  were  also  liverymen; 
that  a  large  number  of  the  freemen  were  very  indigent,  many 
of  them  receiving  pensions  or  occasional  relief  from  the  Com- 
pany, and  that  a  meeting  of  the  whole,  for  the  purpose  of  electing 
a  master  and  wardens  (if  they  could  be  summoned)  would  pro- 
duce much  inconvenience,  without  corresponding  benefit ;  that 
the  charities  and  trusts  under  the  management  of  the  master 
and  wardens,  which  were  numerous  and  important,  had  been 
entrusted  to  them,  as  deponent  believed,  by  persons  acquainted 
with  the  constitution  and  mode  of  government  of  the  Company, 
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as  it  had  existed  for  the  last  three  centuries  and  upwards,  and,  Rex 
in  some  instances,  at  least,  upon*  the  faith  thereof ;  that  the  attwood. 
number  of  the  court  of  assistants  is  limited  to  forty,  and  has 
not,  during  the  last  840  years  (as  is  believed),  fallen  below 
twenty-four;  that  when  the  number  is  below  forty,  wardens 
are  elected  from  the  body  of  the  freemen,  and  are  shortly  after- 
wards chosen  members  of  the  court ;  but  when  the  court  is  full, 
the  wardens  are  elected  from  among  its  members,  to  avoid 
increasing  the  number  ;  that  the  said  M.  A.  was  elected  master 
by  the  master,  wardens,  and  assistants  of  the  Company,  being 
past-masters,  according,  as  the  deponent  believed,  to  immemorial 
usage,  and  that  on  no  occasion,  during  the  last  840  years,  as  the 
deponent  *believed,  had  any  other  persons  taken  part  in  such  [  *489  ] 
elections.  There  were  other  affidavits  on  the  same  side ;  and 
a  verified  copy  of  the  charter  of  18  Hen.  VII.  (the  governing 
charter  of  the  Company)  was  also  put  in,  referring  by  inspeximus, 
to  previous  charters  of  1  Edw.  III.,  14  Rich.  II.,  9  Hen.  IV., 
18  Hen.  VI.,  and  5  Edw.  IV. 

The  charter  of  1  Edw.  III.,  (exemplified  under  the  great  seal 
in  15  Edw.  III.)  after  reciting  that  the  Tailors  and  Linen 
Armourers  of  London  had  petitioned  the  King  and  his  council 
in  Parliament  for  the  confirmation  of  a  certain  annual  guild 
immemorially  held  by  them  for  the  regulation  of  their  trade, 
confirmed  such  guild  accordingly,  with  authority  to  the  men 
of  the  said  mysteries,  and  their  successors,  to  order  and  regulate 
the  same,  and  to  correct  the  faults  of  their  servants  of  the  same 
mysteries,  by  the  view  of  the  mayor  of  the  said  city  for  the  time, 
Ac.,  et  per  probiores  et  magis  sufficientes  homines  de  misteris 
illis ;  "  and  that  no  one  should  hold  a  counter  or  shop  of  the 
said  mysteries  within  the  liberty  of  the  city  aforesaid,  unless  he 
be  of  the  freedom  of  that  city  ;  nor  shall  anyone  be  admitted  to 
the  said  freedom,  unless  it  shall  be  testified  by  the  honest  and 
lawful  men  of  the  said  mysteries  that  he  is  honest,  faithful,  and 
fit  for  the  same."  Richard  II.  confirmed  the  above  charter,  and 
the  good  customs  and  usages  touching  the  said  guild,  not  expressed 
in  the  said  charter,  and  which  they  had  used  in  the  said  city  from 
time  immemorial ;  and  he  further  granted  to  the  said  tailors  and 
linen  armourers  that  they  and  their  successors  "habere,  tenere 
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Rex         et  exercere  possint  gildam  preedictam  et  fraternitatem  dictorum 

attwood.     scissorum,  &c.  aliarumque  pereonarum  quas  ipsi  recipere  voluerint 

in  fraternitatem  preedictam,  ac  eligere,  habere  et  facere  possint 

[  *4ao  ]  unum  magistrum  et  quatuor  custodes  de  seipsis  *quotiens  eis 
placuerit  vel  opus  fuerit  pro  gubernatione,  custodia  et  regimine 
fraternitatis  praedictae  in  perpetuum,  prout  melius  sibi  placuerit/' 
&c.  And  that  the  said  master  and  wardens  "adventus  et  con- 
gregationes  suos  in  locis  civitatis  praedictae  eis  pertinentibus  facere 
possint,"  and  might  there  in  an  honest  manner  keep  their  feast 
on  the  festival  of  St.  John  the  Baptist,  "  et  ibidem  facere  ordina- 
tiones  inter  ipsos,  prout  sibi  viderint  magis  necessarias  et  oppor- 
tunas,  pro  meliori  gubernatione  fraternitatis  praedictse  in  per- 
petuum, prout  ipsi  ante  haec  a  longo  tempore  facere  consueverunt." 
By  the  charter  of  Henry  IV.,  the  former  charters  were  confirmed 
to  the  then  master  and  wardens  by  name,  and  it  was  further 
granted,  on  the  petition  of  the  said  master  and  wardens,  that 
they  and  their  successors  should  be  perpctui  et  capaces,  and  that 
the  fraternity  should  be  solida,  perpehui  et  incotporata  ;  that  the 
fraternity  should  be  called  the  Fraternity  of  Tailors  and  Linen 
Armourers  of  St.  John  the  Baptist  in  the  City  of  London  ;  and 
that  the  said  master  and  wardens  should  be  called  the  Master 
and  Wardens  of  the  said  Fraternity  of  tailors,  &c. :  and  the  said 
master  and  wardens  and  their  successors,  and  also  the  fraternity 
aforesaid,  were,  by  the  said  charter,  incorporated  for  ever  and 
made  as  one  body ;  and  they  were  to  have  a  common  seal,  and 
to  plead  and  be  impleaded  by  the  name  of  the  Master  and 
Wardens  of  the  Fraternity  of,  &c.  And  the  King  further  granted 
to  the  said  master  and  wardens  to  have  and  hold  to  them  and 
their  successors  for  ever  all  the  lands,  tenements,  annuities,  and 
other  possessions  whatsoever,  acquired  by  them  or  their  pre- 
decessors, or  by  any  others,  before  that  time,  by  the  name  of  the 
tailors  and  linen  armourers,  &c,  or  by  the  name  of  the  fraternity, 

[  *49i  ]  or  of  the  master  and  wardens  of  the  fraternity,  of  St.  *John  the 
Baptist,  &c,  or  by  any  other  name  whatsoever,  to  the  use  {ad  op\i*) 
of  the  tailors  and  linen  armourers,  or  of  the  fraternity  :  and  the 
King  ratified  and  confirmed  the  possession  of  the  same  to  the  said 
master  and  wardens  and  their  successors,  the  Statute  of  Mortmain, 
&c,  or  any  forfeiture  notwithstanding.    Henry  VI.  confirmed  the 
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above  charters  to  the  then  master  and  wardens  by  name,  by  the         Rex 
advice  of  the  lords  spiritual  and  temporal  in  Parliament,  and  added     attwood. 
other  privileges  which  it  is  not  material  to  state.     Edward  IV., 
on  the  petition  of  the  then  master  and  wardens,  ratified  and 
confirmed  the  above  charters  to  them  by  name. 

Henry  VII.,  by  the  advice  and  consent  of  the  lords  spiritual 
and  temporal  in  Parliament  holden  in  the  first  year  of  his  reign, 
confirmed  the  above  charters  to  the  then  master  and  wardens 
byname,  and  their  successors,  "  prout  iidem  magister et  custodes 
eis  uti  debent  et  solent,  ipsique  et  prsedecessores  sui  libertatibus 
et  franchesiis  illis  a  tempore  confectionis  literarum  praedictarum 
semper  hactenus  rationabiliter  uti  et  guadere  consueverunt : " 
and  by  charter  in  the  eighteenth  year  of  his  reign,  that  King 
confirmed  the  preceding  charters  to  the  then  master  and  wardens 
and  their  successors,  by  name,  prout,  &c.  (as  before) :  and,  being 
informed  that  the  men  of  trie  said  mysteries,  or  at  least  sanior 
pars  eorundem,  had  from  time  whereof,  &c,  traded,  and  still  did 
trade,  in  various  parts  of  the  world,  to  the  honour  of  the  realm, 
4c,  and  especially  had  used  the  buying  and  selling  of  woollen 
cloths  throughout  the  realm,  and  particularly  in  London,  the 
King  transferred  and  changed  the  said  guild  or  fraternity  into 
the  name  of  the  guild  of  Merchant  Tailors  of  the  fraternity 
of  St.  John  the  Baptist  in  the  city  of  London ;  *and  the  master  [  *492  ] 
and  wardens,  and  their  successors,  into  the  name  of  Master  and 
Wardens  of  the  guild  of,  &c,  and  incorporated  the  said  guild, 
and  the  said  master  and  wardens  and.  their  successors,  by  the 
said  new  names  respectively  ;  and  gave  power  to  the  said  master 
and  wardens  to  augment  the  said  fraternity  and  receive  persons 
into  the  same :  "  Et  quod  dicti  magister  et  gardiani,  &c,  et 
successores  sui,  habeant,  teneant,  possideant  et  gaudeant  eis 
et  successoribus  suis  omnia  et  omnimoda  terras,  &c,  et  alia 
hereditaments  et  alias  possessiones  quascunque  ac  bona  et 
catalla  quaecunque,  necnon  omnia  et  omnimoda  libertates, 
franchesias,  privilegia  et  consuetudines  quae  et  quas  magister 
et  custodes  dictse  gildae  sive  fraternitatis  scissorum  et  linearum 
armaturarum  armurarorium,  &c,  tempore  confectionis  praesentium 
habuerunt,  aut  ipsi  vel  praedecessores  sui,  sive  homines  praedic- 
tarum misterarum,  ante  htec  tempora  habuerunt,  possederunt 
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Rex  sive  tenuerunt,  seu  eis,  vel  eorum  alicui,  aut  dictae  gildae  sive 
att wood,  f  rater  nitati,  ante  haec  tempora  concessa  seu  indulta  fuerunt." 
The  master  and  wardens  were  further  empowered  to  make  and 
execute  statutes  and  ordinances  for  the  government,  &c,  of  the 
said  mysteries,  and  of  the  men  of  the  said  fraternity  and  mysteries, 
according  to  the  exigency,  as  often  as  need  should  be,  so  that  they 
were  not  contrary  to  the  laws  and  customs  of  England,  or  in 
prejudice  of  the  mayor  of  London.  No  one  was  to  use  the  art 
or  mystery  of  the  Merchant  Tailors,  &c.  in  the  city,  unless 
admitted  thereto  by  the  master  and  wardens.  Other  privileges 
were  given,  which  it  is  unnecessary  to  state. 

The  Solicitor-General,  Sir  James  Scarlett,  Coleridge,  Serjt., 
and  Follett  shewed  cause.     *     *     * 

[  498  ]  F.  Pollock  and  Hoggins,  contra.     *     *     * 

[  5°i  ]        Denman,  Ch.  J. : 

I,  for  one,  should  be  very  sorry  to  withdraw  from  the  con- 
sideration of  a  jury  any  case  that  was  properly  a  subject  for 
their  inquiry  :  and  whenever  a  proper  doubt  is  raised  upon  any 
material  fact  regarding  the  title  of  a  public  officer,  this  Court, 
I  think,  will  not  hesitate  to  refer  it  to  the  proper  tribunal.  But, 
here,  I  am  of  opinion  that  no  sufficient  case  is  made  out :  for, 
without  going  into  nice  distinctions,  it  ought,  at  least,  to  be  shewn 
to  the  Court,  before  they  allow  parties  to  be  subjected  to  the 
trouble  and  expense  of  such  a  proceeding  as  this,  that  there  is 
some  reasonable  ground  for  doubting  the  title  that  is  called  in 
question.  In  the  present  case  two  objections  are  raised :  first, 
that  the  number  of  electors  is  improperly  limited  ;  secondly,  that 
[  *502  ]  *the  body  of  persons  eligible  is  also  narrowed  by  the  bye-law  on 
which,  as  it  is  assumed,  the  practice,  with  regard  to  these 
elections,  must  be  grounded.  But  I  am  not  sure  that,  in  this 
case,  the  party  against  whom  the  application  is  made  would  rely 
on  such  bye-law,  or  need  do  so.  The  first  objection  is  certainly 
not  a  valid  one  in  point  of  law,  unless  clear  grounds  can  be 
shewn  for  saying  that  the  limitation  of  the  electing  body  was 
unreasonable.     In  Hex  v.  Spencer  (l)  it  did  so  appear ;  but  the 

(1)  3  Burr.  1S27. 
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present  case  is  not  brought  within  that;  and  it  is  perfectly  Rex 
understood  as  law,  that  a  mere  limitation  of  the  number  of  attwood. 
electors  is  not  in  itself  any  objection  to  a  bye-law.  The  other 
point  taken,  namely,  that  the  body  elected  from  is  narrowed, 
would  undoubtedly  be  fatal  to  any  bye-law,  though  found  by  a 
jury  to  have  existed ;  but  it  does  not  strike  me  that  that  objec- 
tion is  raised,  even  by  the  affidavit  of  Mr.  Franks,  when  that  is 
properly  sifted.  It  is  stated  by  him  that  the  elections  have,  for 
a  great  length  of  time,  been  made  out  of  a  certain  class ;  but  the 
distinction  is  so  obvious  between  a  limitation  of  the  known  number 
of  electors,  and  a  practice  t  of  electing  out  of  a  limited  class,  the 
motives  for  which  election  cannot  in  each  instance  be  known, 
that  it  does  not  appear  how  any  mistake  can  arise  between  one 
and  the  other.  It  is  sworn,  also,  that  there  have  been  exceptions 
to  the  latter  practice ;  and,  under  these  circumstances,  I  should 
think  it  most  unreasonable  to  presume  the  existence  of  a  bye-law 
corresponding  with  that  practice.  This  was  the  only  doubt  upon 
which  the  Court  would  have  been  inclined  to  pause ;  and  as  we 
all  think,  on  examining  the  affidavits,  that  this  doubt  *is  not  [  *:>03  ] 
sufficiently  raised,  there  is  no  prima  facie  case  to  warrant  us  in 
calling  these  gentlemen  to  further  question, 

LlTTLEDALE,  J.  I 

The  charter  of  Bich.  II.  empowers  the  fraternity  to  elect  a 
master  and  warden  de  seipsis,  but  does  not  prescribe  the  mode. 
For  that  we  must  refer  to  the  usage.  Now  the  usage,  as  far  back 
as  1488,  appears  to  have  been  for  the  master,  wardens,  and 
assistants  who  had  served  the  office  of  master,  to  elect  the  master. 
The  charter  of  18  Hen.  VII.  confirms  former  usages,  and  there- 
fore the  question  is,  whether  this  usage  was  valid.  That  the 
number  of  electors  may  be  restrained  by  usage  or  bye-law,  was 
fully  admitted  in  Ilex  v.  Westicood  (l)  ;  but  it  is  said  that  the 
present  usage  is  invalid,  because  it  must  be  taken  altogether  as 
shewn  by  the  practice  stated  on  affidavit,  and  the  effect  of  the 
practice  is  to  restrain  the  number  of  persons  eligible,  and  prevent 
the  choice  from  being  made  out  of  the  general  body  of  freemen. 
There  is  no  doubt  that  a  usage  or  bye-law  having  this  effect 
(1)  33  B.  B.  24  (4  Bligh  (N.  S.)  213 ;  7  Bing.  1). 
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Rex  would  be  bad :  the  reason  given  for  narrowing  the  number  of 
attwood.  electors,  namely,  the  avoiding  of  confusion,  does  not  apply  to  it. 
But  here,  although  the  choice  has  generally  been  made  out  of 
the  limited  body,  it  does  not  follow  that  the  belonging  to  that 
body  was  a  necessary  qualification.  It  may  be  that  the  master 
has  usually  been  chosen  out  of  the  court  of  assistants,  the 
members  of  that  body  having  more  experience  and  knowledge  of 
the  affairs  of  the  Company  than  other  persons ;  but  there  is  not 
enough  on  the  affidavits  to  shew  that  this  was  part  of  the  same 
[  •>04  ]  *usage  which  narrowed  the  number  of  electors,  that  both  practices 
commenced  at  the  same  time,  or  that  they  are  to  be  connected 
with  one  and  the  same  bye-law. 

Taunton,  J. : 

Since  the  Case  of  Corporations  (i),  it  has  almost  universally 
been  considered,  that  a  bye-law  narrowing  the  number  of  electors 
might  be  supported:  but  a  bye-law  restricting  the  number  of 
persons  eligible  has  been  always  held  bad.  The  Court  must  not, 
in  the  present  case,  be  understood  as  suggesting  even  an  inclina- 
tion of  opinion  that  such  a  bye-law  could  be  maintained.  But, 
for  the  purpose  of  inducing  the  Court  to  grant  this  rule,  an 
ingenious  mode  of  putting  the  case  has  been  adopted.  It  is  said 
that  if  a  doubt  exists  the  question  should  be  sent  to  a  jury :  and 
here,  as  the  affidavits  state  a  uniform  practice  of  electing  the 
master  from  the  court  of  assistants,  which  is  represented  tb  be  a 
narrowing  of  the  body  of  persons  eligible,  an  attempt  is  made  to 
couple  this  with  the  practice  by  which  the  number  of  electors  has 
been  restrained,  and  to  represent  both  as  one  solid,  compact 
body  of  usage  from  which  the  Court  is  to  presume  one  entire  bye- 
law  :  and  it  is  contended  that  as  this  supposed  bye-law,  if  bad  in 
one  respect,  would  be  bad  altogether,  sufficient  doubt  is  raised  to 
require  the  intervention  of  ji  jury.  But  I  agree  with  my  Lord 
and  my  brother  Littledale,  that  the  circumstances  here  do  not 
lead  to  a  necessary  inference  of  any  one  and  entire  usage  or  any 
bye-law  of  the  nature  suggested.  As  to  the  part  which  is  supposed 
to  limit  the  number  of  persons  eligible,  the  practice  in  that 
respect  does  not  appear  to  have  been  uniform.  It  is  stated 
(1)4  Co.  Rep.  77  b. 
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'(though  the  affidavit  on  this  subject  might  possibly  have  been         Rbx 
more  explicit),  that  there  have  been  some  exceptions,  though  it     attwood. 
is  not  said  when  or  in  what  instances ;  but  upon  this  statement       [  *r>05  ] 
there  is  not  the  same  ground  for  presuming  a  usage  narrowing 
the  number  of  the  eligible,  as  for  inferring  a  like  usage  in  the 
case  of  the  electors. 

It  appears  to  me,  however,  that  this  case  may  very  fairly  be 
decided  without  reference  to  any  presumed  bye-law.  It  may  be 
that,  if  the  case  turned  upon  such  a  bye-law,  sufficient  uncertainty 
might  exist  (such  bye-law  not  appearing  on  the  corporation  books) 
to  send  the  question  to  a  jury :  though  I  do  not  mean  to  say  that 
in  every  case  where  the  circumstances  raise  a  strong  presumption, 
the  matter  must  necessarily  be  sent  to  a  jury.  The  argument, 
however,  would  be  forcible,  in  such  a  case,  in  favour  of  the  rule. 
But  in  the  present  case,  it  appears  from  the  charter  of 
15  Edw.  III.,  that  this  guild  existed  before  the  time  of  legal 
memory.  That  dates  from  a  period  in  the  reign  of  Rich.  I., 
which  was  from  1189  to  1199.  The  next  charter,  of  Rich.  II., 
confirms  not  only  the  charters  of  Edw.  III.,  but  also  the  good 
customs  of  the  guild  not  therein  expressed,  and  which  they  have 
used  and  enjoyed  from  time  immemorial.  So  that  the  Company, 
at  these  periods,  was  governed  not  only  by  charters,  but  by 
customs  which  had  obtained  contemporaneously  with  them.  The 
charter  of  Rich.  II.  goes  on  to  confer  upon  them  the  liberty  of 
choosing  a  master  and  wardens  de  seipsis,  quotiens  eis  placuerit, 
dc.y  prout  melius  s'dn  placuerit.  The  mode  of  election  is  not 
prescribed,  nor  the  persons  by  whom  it  is  to  be  ;  in  the  absence 
of  such  direction  the  common  law  right  of  election  would  be  in 
the  whole  body ;  and  if  *there  be  a  custom  to  the  contrary,  [  *506  ] 
confirmed  afterwards  by  a  charter,  such  custom  is  not  in  dero- 
gation of  the  previous  charter,  but  only  of  the  common  law  right. 
The  next  important  charter  is  that  of  18  Hen.  VII.,  which 
corresponds  to  the  year  1502,  8.  Now,  it  is  admitted  that  the 
mode  of  election  in  dispute  here  had  prevailed  from  the  year 
1488;  and  this,  which  is  an  tnspeximus  charter,  comprehending 
within  itself  all  the  previous  ones,  confirms  them,  and  grants, 
among  other  things,  that  the  master  and  wardens  there  named, 
and   their   successors,  shall  have  and  enjoy  all   the  liberties, 
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Kex  franchises,  privileges,  and  customs  which  the  master  and  wardens 
attwooi>.  ot  the  fraternity  of  tailors  and  linen  armourers  had  at  the  time 
of  making  these  presents,  or  which  they  or  their  predecessors 
have,  before  this  time,  possessed  or  held,  or  which  have  been 
granted  to  the  said  guild  or  fraternity.  If,  therefore,  the  usage 
of  electing  a  master  by  the  master,  wardens,  and  assistants  had 
prevailed  before  the  granting  of  this  charter,  it  is  thereby 
expressly  confirmed.  I  do  not  go  so  far  as  to  say,  that  this 
charter,  because  made  with  the  assent  of  the  lords  spiritual  and 
temporal,  has  the  force  of  an  Act  of  Parliament.  Lord  Coke, 
indeed,  lays  it  down  that  nothing  can  be  so  considered  unless  it 
appear  to  have  received  the  triple  assent  of  King,  Lords,  and 
Commons  (l).  I  will  not  say  that  this  grant  of  Hen.  VII. y 
wanting  the  assent  of  the  Commons,  is  to  be  looked  upon  as  a 
statute,  but  if  not  a  more  binding,  it  is  a  more  solemn  and 
considered  instrument  than  a  charter  granted  ex  mero  motu  regis: 
and  as  the  custom  in  question  existed  when  it  was  granted,  it 
[  *507  ]  may  be  regarded  as  incorporating  that  custom,  *and  regulating 
the  mode  in  which  the  election  of  master  was  thereafter  to  be 
carried  on. 

Patteson,  J. : 

I  agree  with  my  Lord  and  the  rest  of  the  Court,  that  this  rule 
ought  to  be  discharged.  The  first  objection,  that  the  practice  in 
question  narrows  the  number  of  electors,  is  answered  by  shewing 
that  it  has  prevailed  ever  since  the  year  1488 ;  and  whether  such 
usage  be  referable  to  a  bye-law,  or  to  immemorial  custom,  it  ia 
clear  that  it  may  have  had  a  legal  commencement.  I  do  not 
agree  in  the  observation  which  has  been  made,  that  it  would 
have  been  better  if  this  Court  had  looked  more  at  the  terms  of 
charters,  and  less  at  the  usages  that  have  prevailed.  I  have 
always  understood  the  practice  of  our  predecessors  to  have  been 
to  look  carefully  at  usages  which  have  existed  for  a  great  length 
of  time,  and  to  refer  them  to  a  legal  origin  if  they  can  have  had 
one :  I  do  not  think  the  reflection  upon  that  practice  well  founded, 
and  I  certainly  should  not  think  myself  authorized  to  break 
through  it.  As  to  the  second  objection,  the  mere  circumstance 
(1)  Co.  Litt.  159  b;  4  Inst.  25 ;  The  Princes  case,  8  Co.  Bep.  40. 
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that  the  master  has  been  elected  from  the  court  of  assistants  is  Bex 
of  no  importance,  unless  it  appear  that  such  election  is  governed  attwood. 
by  some  regulation  or  bye-law  which  prevents  a  choice  from  the 
body  at  large;  for  a  member  of  the  court  is  not  the  less 
a  member  of  the  general  body.  The  whole  question  then  is,  if 
there  be  any  such  usage  ?  If  there  were,  it  is  not  contended  that 
it  would  be  good :  and  if  there  were  a  reasonable  doubt  as  to  its 
existence,  the  question  ought  to  go  to  a  jury.  But  is  there  any 
reasonable  doubt  ?  I  am  convinced  that  there  is  not,  principally 
upon  the  grounds  already  stated  by  my  Lord.  The  circum- 
stance of  a  particular  body  *always  electing  is  clear  and  [  *&08  ] 
notorious,  being  in  derogation  of  tbe  general  right;  it  cannot 
have  escaped  notice,  and  must  be  referred  to  some  known  bye-law 
or  custom.  But  the  practice  of  electing  from  a  particular  body  is 
not  necessarily  referable  to  any  such  law  or  usage.  The  parties 
may  have  chosen  so  to  elect ;  but  no  inference  arises  that  they 
were  bound  to  do  so.  I  do  not  think,  therefore,  that  the  affidavit 
of  the  relator  lays  sufficient  ground  for  sending  this  case  to 
a  jury ;  and  the  affidavits  on  the  other  side  shew  that  persons 
have,  in  fact,  been  elected  who  were  not  members  of  the  court  of 
assistants.  As  the  Court  gives  its  judgment  on  these  grounds, 
it  is  unnecessary  to  state  any  opinion  on  the  other  point  raised, 
whether  or  not  a  quo  warranto  lies  in  a  case  of  this  description. 

Rule  discharged,  without  costs. 


VAUX  v.  VOLLANS(l).  isss. 

(4  Bam.  &  Adol.  523—529 ;  S.  C.  1  N.  &  M.  307 ;  2  L.  J.  (N.  S.)  K  B.  87.)        Ja^B' 

One  month  before  the  commencement  of  an  action  for  penalties  against  a  *-  •> 
clergyman  for  non-residence,  a  notice  in  writing  of  the  intended  writ  and 
cause  of  action  was  delivered  to  the  Bishop's  deputy  registrar  at  his  own 
house,  and  carried  by  him  the  next  morning  to  the  registry  office,  and 
there  left :  Held,  that  that  was  not  sufficient  to  satisfy  the  57  Geo.  III. 
c.  99,  s.  40,  which  requires  such  notice  to  be  delivered  to  the  Bishop  of 
the  diocese,  by  leaving  the  same  at  the  registry  of  his  diocese. 

Debt  for  penalties  on  the  57  Geo.  III.  c.  99  (2),  against  the 
defendant,   the  rector  of  Hemsworth,  in  the  West  Biding  of 

(1)  See  the  same  principle  applied  (2)  Repealed  by  the  Pluralities 
in  Howard  v.  ItoeWn^Sow  (1877)  2  P.  D.  Act,  1838  (1  &  2  Vict.  c.  106,  s.  1). 
203.— B.  C.  — B.  C. 
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[  *526  ] 


Yorkshire,  for  wilfully  absenting  himself  from  his  benefice,  with- 
out licence  or  exemption.  Plea,  nil  debet.  At  the  trial,  before 
Alderson,  J.  at  the  Spring  Assizes  for  the  county  of  York,  1882, 
it  was  proved,  by  the  agent  of  the  plaintiff's  attorney,  that  he,  on 
the  3rd  of  April,  served  a  notice  of  the  cause  of  action,  signed  by 
the  attorney,  on  the  deputy  registrar  of  the  Archbishop  of  York, 
personally,  at  his  residence  at  Monkgate  in  that  city,  the  public 
registry  being  kept  in  a  different  place,  namely,  the  office  in  the 
Minster  Yard.  The  agent  went  first  to  the  registry,  but  it  was 
shut.  The  deputy  registrar  stated  that  he  took  the  notice  to  the 
registry  office  on  the  following  morning,  and  placed  it  on  his 
desk  there.  The  writ  was  sued  out  on  the  5th  of  May.  It  was 
objected,  that  this  service  was  insufficient ;  the  statute  57  Geo.  III. 
c.  99,  s.  40  (l)  requiring  the  *notice  of  the  cause  of  action  to  be 
delivered  to  the  Bishop  of  the  diocese,  by  leaving  the  same  at 
the  registry  of  his  diocese.  The  learned  Judge  thought  that,  as 
the  registrar  had  carried  the  notice  on  the  4th  of  April  to  the 
registry  office,  and  left  it  there,  the  statute  was  complied  with ; 
but  he  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  it  was  neces- 
sary that  the  notice  should  be  left  at  the  registry  of  the 
diocese. 


(1)  After  reciting,  that  notwith- 
standing the  regulations  contained 
in  that  Act,  spiritual  persons  may 
through  inadvertence,  and  in  many 
cases  from  unavoidable  circumstances 
and  causes,  become  subject  to  penal- 
ties and  forfeitures,  and  vexatious 
prosecutions,  unless  provision  is  made 
for  the  prevention  thereof ;  it  enacts, 
"that  no  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process 
at  the  suit  of  any  informer,  be  served 
upon,  any  spiritual  person,  for  any 
penalty  or  forfeiture  incurred  under 
any  of  the  provisions  of  this  Act,  until 
a  notice  in  writing  of  such  intended 
writ  or  process  shall  have  been  de- 
livered to  him,  or  left  at  the  usual 
or  last  place  of  his  abode,  and  also  to 
the  Bishop  of  the  diocese,  by  leaving 
the  same  at  the  registry  of  his  diocese, 


by  the  attorney  or  agent  for  the  party 
who  intends  to  sue  or  cause  the  same 
to  be  sued  out  or  served,  one  calendar 
month  at  least  before  the  suing  out 
or  serving  the  same ;  in  which  notice 
shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action  which  such 
party  hath,  and  the  penalties  for 
which  such  person  intends  to  sue; 
and  on  the  back  of  which  notices 
respectively  shall  be  indorsed  the 
name  of  the  attorney  or  agent, 
together  with  the  place  of  his  abode." 
Sect.  41  enacts,  "  that  no  plaintiff 
shall  recover  against  any  spiritual 
person  for  any  penalty  or  forfeiture 
under  the  provisions  of  this  Act, 
unless  it  is  proved  upon  the  trial 
that  such  notices  were  respectively 
given  as  aforesaid.11 
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It  was  further  objected,  that  the  notice  served  on  the  deputy  vaux 
registrar  was  not  served  by  the  person  whose  name  was  vollaks. 
indorsed  on  the  process,  as  required  by  the  Act  of  Parlia- 
ment. The  learned  Judge  thought  that  the  name  of  the 
plaintiff's  attorney  being  indorsed  on  it  was  sufficient,  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  on 
that  point. 

The  plaintiff  then  proved  that  the  defendant  was  absent  from 
his  benefice  during  the  years  1829  and  1830,  but  that  during  a 
great  part  of  that  period  he  was  confined  for  debt  within  the  rules 
of  the  King's  Bench  Prison.  It  was  contended  that  the  defen- 
dant could  not  be  considered  as  having  been  wilfully  absent 
during  the  period  of  his  imprisonment.  The  learned  Judge  told 
the  jury  that  the  absence  was  wilful,  unless  the  defendant 
proved  some  reasonable  cause  for  it,  and  that  confinement  *in  [  *527  ] 
prison  for  debts  contracted  by  himself,  was  not  a  reasonable 
cause  of  absence. 

The  jury  found  that  the  defendant  had  been  wilfully  absent 
for  a  year,  unless  the  period  of  his  confinement  in  prison  made 
a  difference,  and  a  verdict  was  entered  for  the  plaintiff  for 
532Z.  10*.,  three  fourths  of  the  annual  value;  but  liberty  was 
reserved  to  reduce  it  to  two  thirds,  if  the  absence  during 
imprisonment  was  not  to  be  deemed  wilful. 

A  rule  nisi  was  obtained  for  entering  a  nonsuit,  or  reducing 
the  damages,  but  as  the  judgment  of  the  Court  proceeded  on  one 
point  only,  it  has  been  deemed  unnecessary  to  state  the 
arguments  on  the  others. 

F.  Pollock  and  Tomlinson  now  shewed  cause : 

The  service  of  the  notice  on  the  deputy  registrar  was  sufficient, 
because  that  notice  was  deposited  in  the  registry  office  in  due 
time.  The  deputy  registrar  may  be  considered  as  the  agent  of 
the  plaintiff's  attorney,  for  the  purpose  of  taking  the  notice  to 
the  office. 

Blackburne,  contra: 

The  object  of  s.  40,  as  appears  from  the  preamble,  was  to 
protect  clergymen  from  vexatious  proceedings,  and  the  forms 

20—2 
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Vaux        required  by  that  clause  ought  to  be  strictly  pursued.     It  points 

Vollanb.     out,  in  express  terms,  the  mode  of  serving  the  notice  of  action  on 

the  Bishop;   viz.  by  leaving  the  same  at  the  registry  of  his 

diocese.     The  party  employed  is  bound  to  do  this,  and  not  what 

he  considers  equivalent. 

LlTTLEDALE,  J.  : 

I  am  of  opinion  that  a  nonsuit  ought  to  be  entered  in  this  case, 
because  there  has  not  been  a  proper  service  of  the  notice  of  action 
[  *628  ]  on  the  Bishop  of  *the  diocese,  as  required  by  the  57  Geo.  III. 
c.  99,  s.  40.  The  preamble  of  that  clause  is  important,  as 
shewing  the  intention  of  the  Legislature  to  protect  spiritual 
persons  from  vexatious  prosecutions.  It  is  then,  in  the  body  of 
the  clause,  enacted,  "  that  no  writ  shall  be  sued  out  against  any 
spiritual  person  for  any  penalty  incurred  under  that  Act,  until  a 
notice  in  writing,  &c.  shall  have  been  delivered  to  him,  or  left  at 
-  the  usual  or  last  place  of  his  abode,  and  also  to  the  Bishop  of  the 
diocese,  by  leaving  the  same  at  the  registry  of  his  diocese." 
The  statute  therefore  distinguishes  between  service  on  the 
clergyman  personally,  and  service  at  his  dwelling-house,  and 
makes  either  sufficient.  But  if  it  had  said  that  delivery  to  him 
should  be  at  his  residence,  delivery  to  him  personally  would  not 
have  sufficed  ;  although  the  object  of  the  Legislature  in  requiring 
that  it  should  be  left  in  a  place  where  it  would  come  to  the  view 
of  the  clergyman  would  be  as  well  attained  by  personal  delivery. 
The  statute  does  require  that  the  delivery  to  the  Bishop  shall  be 
by  leaving  the  notice  at  the  registry  of  his  diocese.  The  object 
that  it  shall  be  left  in  a  place  where  it  is  likely  to  be  attended 
to  by  the  Bishop  or  his  officer,  may  have  been  attained  by 
its  having  been  first  delivered  to  the  deputy  registrar,  and 
afterwards  carried  by  him  to  the  registry  office;  but  that  iB 
not  the  specific  mode  of  delivery  required  by  the  statute.  If 
we  hold  that  a  personal  service  on  the  deputy  registrar  was 
sufficient,  it  might  then  be  said  that  a  delivery  to  a  clerk  or 
porter,  elsewhere  than  at  the  registry  office,  might  suffice. 
I  think  the  safest  course  is  to  adhere  to  the  words  of  the 
Legislature.  The  rule  for  entering  a  nonsuit  must  be  made 
absolute. 
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Taunton,  J. :  Vaux 

I  am  of  the  same  opinion.  We  must  give  effect,  if  possible,  to  vollans. 
all  the  words  used  by  the  Legislature.  Here  the  words  are  £ 529  ^ 
"  that  the  notice  shall  be  delivered  to  the  Bishop  of  the  diocese, 
by  leaving  the  same  at  the  registry  of  his  diocese."  If  there 
were  not  such  words,  a  constructive  delivery  might  do ;  but  to 
give  effect  to  those  words,  we  must  hold  that  the  only  service  on 
the  Bishop  must  be  by  leaving  the  notice  at  the  registry.  If  we 
were  to  construe  the  statute  otherwise,  other  cases  might  occur 
still  less  conformable  to  the  words  of  the  Act,  and,  at  last,  any 
service  might  be  deemed  sufficient.  The  safer  course  is  to 
adhere  to  the  very  words  of  the  Act. 

Patteson,  J. : 

I  think  we  must  abide  by  the  words  of  the  statute,  though  I 
have  come  to  that  conclusion  with  some  difficulty.  The  words 
of  the  Act  (for  what  purpose  introduced  I  cannot  say)  are,  "  by 
leaving  the  same  at  the  registry  of  his  diocese."  Now  suppose 
the  attorney  had  gone  to  the  Bishop's  residence,  and  put  the 
notice  into  his  hand,  it  would  be  impossible  to  say  that  he  had 
not  had  notice ;  yet,  that  would  not  be  sufficient,  because  the 
notice  was  not  delivered  to  him  in  the  specific  mode  required  by 
the  Act  of  Parliament.  It  is  indeed  stated  in  evidence  that  the 
notice  came  to  the  deputy  registrar,  and  that  he  afterwards  put 
it  on  his  desk  in  the  registry  office ;  but  it  does  not  appear  that 
this  was  done  with  a  view  to  a  serving  of  notice  pursuant  to  the 
Act. 

Rule  absolute  for  entering  a  nonsuit. 


BTJNNET  and  Another  v.  POYNTZ  (1).  isss. 

(4  Bam.  &  AdoL  568—573 ;  S.C.1N.&  M.  229 ;  2  L.  J.  (N.  S.)  K.  B.  55.)        Ja^> 

P.  having  given  a  general  authority  to  D.  to  sell  hay  for  him,  D.         [  008  J 
advertised  a  sale,  by  the  conditions  of  which  a  deposit  was  to  he  paid, 
and  three  months'  credit  given  on  approved  security  for  the  remainder, 
and  the  lots  were  to  he  taken  away  within  forty  weeks  of  the  sale.    D. 
sold  the  hay  to  S.,  and  took  his  promissory  note  for  the  price.    S.  applied 

(1)  Cited  by  Cotton,  L.J.  in  Ex      11  Ch.  D.  68,  76,  48  L.  J.  Bank.  49, 
parte  Cooper,  In  re  McLaren  (1879)      53.— E.  C. 
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Buxnky  to  D.  for  leave  to  cut  some  of  the  hay,  and  it  being  granted,  cut  and  took 

v*  away  part,  but  he  was  afterwards  forbidden  by  D.  to  remove  the  residue. 

PoYifTZ.  jy  Gorged  the  noiQy  and  discounted  it  at  his  bankers,  who  credited  him 

with  the  amount,  minus  the  discount ;  it  was  afterwards  dishonoured, 
D.  having  become  bankrupt,  it  was  agreed  between  the  bankers  and  S. 
that  the  latter  should  sell  them  the  residue  of  the  hay,  and  that  they 
should  pay  him  part  in  money  and  return  him  his  note  in  satisfaction  of 
the  residue.  The  bankers,  within  forty  weeks  after  the  sale,  demanded 
the  hay  of  D.'s  principal,  (P.),  who  refused  to  deliver  it.  In  trover 
brought  against  P.  by  the  bankers  for  the  hay : 

Held,  first,  assuming  P.  to  have  had  a  lien  after  the  sale,  and  after 
the  purchaser  had  given  his  promissory  note  for  the  price  of  the  hay,  that 
that  lien  was  not  divested  by  reason  of  the  purchaser  having  removed  part 
of  the  hay,  it  not  appearing  that  this  part-delivery  to  him  was  by  way 
of  delivery  of  the  whole. 

Secondly,  that  P.  had  no  lien,  because  he  was  to  be  considered  as 
having  been  paid  for  the  hay  by  reason  of  his  agent  having  taken  the 
purchaser's  promissory  note,  and  discounted  it,  and  its  being  outstanding 
in  the  hands  of  the  plaintiffs. 

Trover  for  hay.  At  the  trial  before  Littledale,  J.,  at  the 
Spring  Assizes  for  the  county  of  Berks,  1882,  the  following 
appeared  to  be  the  facts  of  the  case :  The  plaintiffs  were  bankers 
at  Newbury.  The  defendant  was  the  owner  of  a  farm,  which 
was  managed  by  one  Cameron,  his  bailiff.  By  Cameron's 
direction,  in  October,  1829,  one  Davis  was  ordered  to  sell,  by 
auction,  hay,  and  other  farming  produce,  then  on  the  defendant's 
premises.  The  whole  of  the  hay  was  not  sold;  and  Cameron 
gave  general  directions  to  Davis  to  make  the  best  that  he  could 
of  the  residue.  In  pursuance  of  these  directions,  Davis  adver- 
tised another  sale,  which  took  place  on  the  5th  of  January,  1880. 
By  the  conditions  of  that  sale,  it  was  stipulated,  that  20  per 
cent,  deposit  should  be  paid,  and  three  months'  credit  should  be 
given,  on  approved  security,  within  seven  days  of  the  sale,  for 
payment  of  the  remainder.  The  lots  were  to  be  taken  away, 
with  all  faults,  at  the  buyer's  expense,  within  forty  weeks  after 
the  sale.  Davis  sold  to  a  person  named  Smallbones,  and  with- 
out requiring  any  deposit,  took  the  joint  and  several  promissory 
[  *669  ]  notes  of  S.,  and  one  Drew,  bearing  date  the  *6th  of  January, 
1880,  for  701.,  payable  at  three  months  to  Davis's  order  at  the 
Newbury  bank.  Smallbones  soon  after  the  sale  applied  to  Davis 
for  leave  to  cut  some  of  the  hay,  and  it  was  granted ;  and  he, 
Smallbones,  cut  and  took  away  part  of  the  hay ;  he  was  after- 
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wards  (whether  before  or  after  the  note  became  due  did  not  bunney 
distinctly  appear)  forbidden  by  Davis  to  remove  the  residue.  poyntz. 
Davis  indorsed  the  note,  and  the  plaintiffs,  who  were  his  bankers, 
discounted  it,  and  credited  him  with  the  amount,  minns  the 
discount ;  it  was  afterwards  dishonoured.  In  June,  1880,  Davis 
became  bankrupt.  The  plaintiffs  then  called  on  Smallbones  to 
pay  the  note  ;  he  could  not,  but  proposed  to  sell  them  the  hay ; 
and  on  the  6th  of  September,  1880,  by  agreement  in  writing, 
Smallbones  sold,  and  the  plaintiffs  bought  the  hay,  still  being  on 
the  premises  of  the  defendant,  for  751. ;  and  it  was  agreed,  that 
they  should  pay  51.  in  money,  and  the  note  should  go  in  satis- 
faction of  the  residue.  Within  forty  weeks  after  the  sale  to 
Smallbones,  the  plaintiffs  sent  to  the  defendant  and  demanded 
the  hay,  but  he  refused  to  deliver  it.  The  learned  Judge  told 
the  jury  that  the  plaintiffs  could  only  stand  in  the  situation  of 
Smallbones ;  and  as  to  that,  he  was  of  opinion  that,  during  the 
time  the  note  was  running,  Smallbones  might  have  cut  and 
carried  away  all  the  hay ;  but  that  if  he  voluntarily  allowed  it  to 
remain  after  the  dishonour  of  the  note,  the  hen  of  Poyntz  the 
vendor  revived ;  although,  if  Smallbones  had  been  prevented  from 
removing  it  during  the  currency  of  the  note,  such  prevention 
was  wrongful  on  the  part  of  the  vendor,  and  he  could  not  take 
advantage  of  such  wrong  so  as  to  retain  a  right  of  dominion 
over  the  hay.  And  he  told  the  jury  to  find  for  the  defendant, 
if  they  were  of  opinion,  on  the  evidence,  that  he,  or  Davis  his 
agent,  interfered  to  prevent  Smallbones  from  removing  the  hay 
*before  the  expiration  of  three  months  after  the  sale,  otherwise  [  *570  ] 
for  the  plaintiffs.     The  jury  having  found  for  the  defendant, 

Talfourd,  in  last  Easter  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection : 

First,  the  delivery  of  part  of  the  hay  to  Smallbones  prevented 
the  lien  of  the  vendor  from  reviving.  In  Slubey  v.  Hey  ward  (l), 
delivery  of  part  of  a  cargo  of  goods  was  held  to  be,  in  point  of 
law,  a  delivery  of  the  whole,  so  as  to  divest  the  vendor's  right  to 
stop  in  transitu.  In  Hammond  v.  Anderson  (2),  a  number  of  bales 
of  bacon,  lying  at  a  wharf,  was  sold  for  one  entire  sum  to  be  paid 

(•1)  3  B.  B.  486  (2  H.  BL  504).        (2)  8  E.  R.  763  (1  Bos.  &  P.  (N.  R.)  69). 
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Buotey  for  by  a  bill  at  two  months ;  and  the  vendor  gave  an  order  to  the 
Pototz.  wharfinger  to  deliver  them  to  the  vendee,  who  went  to  the  wharf, 
weighed  the  whole,  and  took  away  part ;  and  it  was  held  that  the 
vendee,  by  taking  away  part,  (the  goods  having  been  sold  by  one 
entire  contract,)  had  taken  possession  of  the  whole,  so  as  to  divest 
the  vendor's  right  to  stop  in  transitu.  Secondly,  the  negotiation 
of  the  note  completed  the  right  of  the  purchaser  to  the  delivery, 
and  the  lien,  if  it  existed  before,  could  not  revive,  while  the  note 
was  outstanding  in  the  hands  of  an  indorsee. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion,  that  under  the  circumstances  of  this  case  the 
lien  of  the  vendor  was  not  divested  by  reason  of  the  vendee's 
having  taken  away  part  of  the  hay.  The  delivery  of  part  of  a 
cargo  made  in  the  progress  of  and  with  a  view  to  the  delivery  of 
the  whole,  has,  indeed,  been  held  to  divest  the  vendor's  right 
[  *57i  ]  of  stopping  in  transitu.  In  Slubey  v.  Hey  ward  (l),  *the  delivery 
of  part  was  held  to  be  a  delivery  of  the  whole,  on  the  ground  that 
neither  before  nor  at  the  time  of  the  delivery,  did  there  appear 
any  intention  to  separate  part  of  the  cargo  from  the  rest.  Now, 
here,  the  vendee  asked  permission  of  the  vendor's  agent  to  take 
away  only  a  part  of  the  hay;  so  that  there  was  a  manifest 
intention  that  that  part  should  be  separated  from  the  residue. 
Upon  the  other  point,  there  may  be  a  rule. 

Parke,  J. : 

In  Hammond  v.  Anderson  (2),  the  goods  were  in  possession  of 
a  wharfinger,  and  the  vendor  gave  a  general  order  for  the 
delivery  of  the  whole,  and  the  vendee  under  that  order  went  to 
the  wharf  and  took  away  part ;  he  had  actual  manual  possession 
of  the  whole,  and  took  upon  himself  to  separate  a  part  from  the 
residue.  Here  the  intention  of  both  parties  was  to  separate  the 
part  delivered  from  the  residue,  and  the  vendee  took  possession 
of  part  only. 

Justice  in  this  Term  shewed  cause : 

The  case  was  left  correctly  to  the  jury,  for  the  right  of  lien, 
though  suspended  during  the  period  of  credit,  revived  as  soon  as 

(1)  3  R.  R.  486  (2  H.  Bl.  504).        (2)  8  R.  R.  763  (1  Bos.  &  P.  (N.  R.)  69). 
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that  expired.    In  New  v.  Swain  (i),  Baylby,  J.  says,  "  Where  the      Bunhby 
owner  of  goods  sells  on  credit,  the  buyer  has  a  right  to  imme-       potSjtz. 
diate  possession ;  but  if  he  suffer  the  goods  to  remain  until  the 
period  of  payment  has  elapsed,  and  no  payment  in  fact  is  made, 
then  the  seller  has  a  right  to  retain  them."     Then  the  question 
is,  whether,  the  note  having  been  given  by  Smallbones  to  Davis, 
and  indorsed  by  him  to,  and  discounted  by,  the  plaintiffs,  the  lien 
is  taken  away.     Smallbones  not  having  performed  his  *part  of       [  *572  ] 
the  contract,  and  having  permitted  the  hay  which  he  might 
have  removed,  to  remain  till  the  time  of  credit  expired,  the 
defendant  was  then  entitled  to  resume  his  dominion  over  it, 
notwithstanding  the  negotiation  of  the  note. 

Talfourd,  contra: 

Poyntz,  the  defendant,  has  no  lien,  because  he  has  been  paid. 

Davis,  his  agent,  having  taken  a  note  from  Smallbones  for  the 

price  of  the  hay,  and  negotiated  it,  the  transaction  is,  in  effect, 

the  same  as  if  Davis  had  taken  cash  from  Smallbones.      The 

outstanding  note  would  be  a  defence  to  an  action  by  the  vendor 

for  the  price :  Kearslake  v.  Morgan  (2).     Suppose  Poyntz  himself 

had   sold  the  hay,  taken  the  note,  obtained  the  discount,  and 

parted  with  the  note  to  the  plaintiffs,  and  they  had  then  bought 

the  hay  of  Smallbones,  could  Poyntz  afterwards  have  refused  to 

deliver  the  hay  ?    Where  the  owner  of  goods  had  a  lien  on  them 

until  the  delivery  of  good  and  approved  bills  for  the  freight,  took 

a  bill  of  exchange  for  the  freight,  and  afterwards  (though  he 

objected  to  it  at  the  time)  negotiated  it,  it  was  held  that  such 

negotiation  amounted  to  an  approval  of  the  bill,  and  was  a 

relinquishment  of  his  lien  on  the  goods :  Horncastle  v.  Farran  (3). 

Here  there  has  been  payment  to  Davis,  and  payment  to  him  is 

payment  to  Poyntz.      The  loss  arises  from  the  misconduct  of 

Davis ;  and  the  question  being,  which  of  two  innocent  parties 

is  to  be  damnified,  Poyntz,.  whose   agent  he    was,  ought   to 

suffer. 

Cur.  adv.  vult. 

(1)  34  B.K.  767  (Danson  &  Lloyd,  (3)  22  R.   R.  461   (3  B.   &  Aid. 
193).                                                           497). 

(2)  5  T.  B.  513. 
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Bunhby      The  judgment  of  the  Court  was  now  delivered  by  Dbnman, 
Poyntz.  Ch.  J.,  who,  after  stating  the  facts  of  the  case,  proceeded 

as  follows: 

[  573  ]  It  was  insisted  in  argument,  that  Davis,  the  agent  of  the 

vendor,  having  taken  in  payment  for  the  hay  the  promissory 

note  of  the  vendee,  and  negotiated  it  with  the  plaintiffs,  and  that 

note  being  outstanding  in  their  hands,  that  was  as  against  the 

vendor,  substantially  a  payment  to  him,  and  he  could  have  no 

right  to  retain  the  hay.     We  think  that  argument  right,  and 

that  the  defendant,  under  the  circumstances  of  this  case,  must 

be  considered  as  having  been  paid  for  the  hay,  and  can  have  no 

right  to  retain  it.     The  manner  in  which  Davis  applied  the 

money  which  he  received  is  wholly  immaterial  as  between  the 

parties  to  this  action.      The  rule  for  a  new  trial  must  be  made 

absolute. 

Rule  absolute. 


less.  COLEBROOK  and  Others  v.  LAYTON  (1). 

[  578~]         (4  Barn.  &  Adol.  578—588  ;  S.  C.  1  N.  &  M.  374 ;  2  L.  J.  (N.  S.)  K.  B.  95.) 

A  clergyman  granting  an  annuity,  agreed  that  it  should  be  charged 
on  his  benefice,  and  the  payment  secured  by  a  bond  and  warrant  of 
attorney,  with  a  judgment  to  be  entered  up  thereon,  for  the  purpose 
of  charging  the  benefice.  By  the  deed  of  grant  the  annuity  was  made 
payable  on  certain  days  and  chargeable  on  the  benefice,  with  a  power  of 
distress.  &c. :  it  also  contained  a-  demise  of  the  benefice  to  a  trustee,  with 
a  power  in  default  of  payment,  to  receive  the  tithes,  rents  and  profits, 
&c.  It  was  thereby  also  declared,  that  the  bond  and  warrant  of  attorney 
(referred  to  in  the  deed  as  having  been  already  prepared,  and  meant  to 
bear  even  date  with,  and  to  be  executed  and  given  at  the  same  time  as 
the  deed,)  and  the  judgment  to  be  entered  up  thereon,  should  be  further 
securities  for  the  annuity ;  and  that  immediately  after  such  judgment 
the  creditors  might  sue  out  execution,  and  do  such  other  acts  as  might 
be  necessary  for  obtaining  a  sequestration :  and  that  as  often  as  the 
annuity  should  be  in  arrear,  they  might  put  in  force  such  writ  of  seques- 
tration. The  condition  of  the  bond,  (after  reciting  the  agreement  for 
purchase  of  the  annuity,  and  for  securing  the  same  by  such  bond, 
warrant  of  attorney,  and  judgment,  reciting  also  the  deed  of  grant,) 
was  declared  to  be  for  the  due  payment  of  the  annuity  on  certain  days. 
The  warrant  of  attorney  gave  authority  to  receive  a  declaration  at  the 
suit  of  the  plaintiffs,  in  an  action  of  debt  on  a  bond,  describing  it  as  a 

(1)  See   Croft  y.   Lumley  (H.  L.  1857)  6  H.  L.  C.  672,  27  L.  J.  Q.  B. 
321.— B.  C. 
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bond  of  even  date  with  the  warrant  of  attorney,  executed  by  the  grantor     Colebrook 
of  the  annuity,  and  given  to  the  grantees,  and  to  suffer  judgment.    The  v- 

defeazance  recited,  that  it  was  given  to  secure  the  payment  of  an  annuity        Layton. 
of  the  amount  mentioned  in  the  bond,  payable  on  the  same  days  as  in 
the  condition  of  the  bond  was  expressed. 

On  a  motion  to  set  aside  the  judgment  on  this  warrant  of  attorney,  on 
the  ground  that  it  was  a  charge  on  the  benefice :  Held,  that  this  did  not 
sufficiently  appear,  the  reference  in  the  warrant  of  attorney  to  the  bond 
amounting  to  no  more  than  a  description  of  the  bond,  its  date,  the 
parties  to  it,  and  the  time  at  which  the  annuity  was  to  be  paid,  and  not 
incorporating  the  terms  of  the  deed  of  grant  (recited  in  the  bond)  with 
the  warrant  of  attorney,  so  as  to  make  the  latter  operate  as  a  charge  on 
the  benefice ;  and  this  being  an  application  to  set  aside  a  judgment  for 
irregularity,  the  rule  was  discharged  with  costs. 

A  rule  was  obtained,  calling  upon  the  plaintiffs  to  shew  cause 
why  the  judgment  in  this  case,  which  was  upon  a  warrant  of 
attorney,  should  not  be  set  aside.  The  rule  was  grounded  upon 
an  affidavit  of  the  defendant,  stating  that  he  was  the  vicar  of  the 
vicarage  and  parish  church  of  Chigwell  in  Essex,  and  curate  of 
the  perpetual  curacy  of  Theydon  Bois  in  that  county ;  that  the 
plaintiffs  were  "  The  trustees  of  the  estate  and  property  of  the 
United  Empire  and  Continental  Life  Association ; "  that  at  the 
time  of  the  agreement  for  the  purchase  of  the  annuity  therein- 
after mentioned,  it  was  expressly  agreed,  that  the  same  should 
be  charged  and  chargeable  upon  the  above  mentioned  ecclesias- 
tical benefices,  which  were  to  be  *demised  to  a  trustee  for  a  [  *&79  ] 
certain  term  of  years  ;  and  that  payment  of  the  annuity  should 
be  further  secured  by  a  bond  and  warrant  of  attorney  of  the 
defendant,  with  a  judgment  to  be  entered  up  thereon,  "  for  the 
purpose  of  charging  deponent's  respective  benefices  with  the 
payment  thereof  in  manner  thereinafter  mentioned.,,  The 
affidavit  then  set  out  an  indenture,  dated  the  3rd  of  September, 
1824,  to  which  there  were  several  parties,  and  whereby,  in 
consideration  of  the  sum  of  2,0002.  paid  by  the  plaintiffs  to  the 
defendant,  the  latter  granted  to  the  plaintiffs  an  annuity  of 
2372.  2*.,  to  be  yearly  issuing  and  payable  by,  and  from,  and  out 
of,  and  charged  and  chargeable  upon  the  said  several  benefices, 
and  the  glebe  lands,  messuages,  tithes,  tenements,  oblations, 
obventions,  profits,  and  emoluments  thereof ;  such  annuity  to  be 
paid  quarterly.  The  deed  contained  the  usual  covenant  for  pay- 
ment of  the  annuity ;  a  power  of  distress  if  the  same  were  in 


816  1888.    K.  B.     4  B.  &  AD.  579—580.  [b.b. 

Colebbook  arrear  twenty-one  days ;  or  if  in  arrear  thirty  days,  a  power  to 
Layton.  enter  upon  and  take  and  receive  the  rents  and  profits  of  the 
respective  livings,  and  satisfy  the  annuity ;  and  it  contained  a 
demise  by  the  defendant  of  the  same  benefices  to  one  Christopher 
Godmond  (a  trustee  on  behalf  of  the  plaintiffs)  to  hold  to  him  for 
ninety-nine  years  (if  the  defendant  should  so  long  live),  upon 
trust,  until  default  of  payment  of  the  annuity,  to  permit  and 
suffer  the  defendant  to  take  the  tithes,  oblations  and  obventions, 
rents  and  profits  thereof ;  and  after  default,  then  upon  trust  to 
take  and  receive  the  same  to  himself,  the  said  Christopher 
Godmond;  and  thereout,  or  by  demising,  selling,  leasing,  or 
mortgaging  the  same,  to  raise  sufficient  to  satisfy  the  said 
annuity  and  such  parts  thereof  as  should  from  time  to  time 
[  *580  ]  become  due ;  and  there  was  a  power  to  redeem  the  annuity  *at  a 
sum  agreed  upon.  The  deed  further  contained  an  agreement  or 
declaration  between  the  plaintiffs  and  defendant,  that  the  bond 
and  warrant  of  attorney  (referred  to  in  the  said  deed  as  having 
been  already  prepared,  and  intended  to  bear  an  even  date  with 
and  to  be  executed  and  given  at  the  same  time  as  the  deed  and 
the  judgment  to  be  entered  up  on  the  warrant  of  attorney)  should 
be  further  securities  for  the  payment  of  the  annuity ;  and  that 
immediately  after  judgment  should  be  so  entered  up,  the  plaintiffs 
might  sue  out  and  prosecute  such  execution  or  executions  by 
virtue  of  the  said  judgment,  and  do  all  such  other  acts,  as  might 
be  necessary  for  obtaining  a  sequestration  or  sequestrations  of 
the  said  vicarage  and  curacy ;  and  that  as  often  as  the  annuity 
should  be  in  arrear,  they  might  proceed  under  such  sequestration 
and  sue  out  execution  upon  or  by  virtue  of  the  said  judgment  by 
fieri  facias  de  bonis  ecclesiasticis,  or  de  bonis  propriis,  or  any  other 
writ  whatsoever,  or  take  such  other  proceeding  thereon  as  they 
should  think  fit. 

The  affidavit  further  stated  that  the  bond  was  in  fact  executed 
and  the  warrant  of  attorney  given  at  the  same  time,  and  bore 
even  date,  with  the  aforesaid  grant ;  and  that  the  warrant  of 
attorney  was  given  for  the  express  purpose  of  charging  the  said 
vicarage  and  curacy  with  the  payment  of  the  annuity,  and  for 
the  purpose  of  enabling  the  plaintiffs  to  sue  out  the  before 
mentioned  executions.     The  bond  was  in  the  usual  form.    The 
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condition  thereof  (after  reciting  the  contract  for  the  purchase  of    Colebrook 

the  annuity,  and  that  it  had  been  agreed  that  the  same  was  to  be      layton. 

secured  by  such  bond  and  warrant  of  attorney  and  the  judgment 

to  be  entered  up  thereon,  and  reciting  the  deed  of  grant)  was 

declared  to  be  *for  the  due  payment  of  the  annuity  during  its       [  *58i  ] 

continuance  by  even  quarterly  payments  on  certain   specified 

days,  and  for  paying  in  a  certain  event  2,000Z.  for  the  repurchase 

thereof.     The  warrant  of  attorney  authorized  the  parties  named 

to  appear  for  the  defendant,  and  to  receive  a  declaration  at  the 

suit  of  the  plaintiffs  in  an  action  of  debt  on  a  bond  (describing  it 

as  a  bond  of  even  date  with  the  warrant  of  attorney,  under  the 

hand  and  seal  of  the  defendant,  and  given  to  the  plaintiffs)  and 

to  suffer  judgment  in  such  action  in  the  usual  manner.     The 

defeazance  to  this  warrant  of  attorney  recited  that  it  was  given 

to  secure  the  payment  of  one  annuity  of  237Z.  2*.,  during  the  life  of 

the  defendant,  by  even  quarterly  payments  on  the  3rd  of  March, 

the  3rd  of  June,  the  3rd  of  September,  and  the  3rd  of  December, 

the  first  payment  to  be  made  on  the  3rd  day  of  December  next, 

"  as  in  and  by  the  condition  to  the  bond  or  obligation  referred  to 

by  the  said  warrant  of  attorney  is  more  particularly  expressed  in 

that  behalf; "  and  it  authorized  the  plaintiffs  when  and  as  often 

as  the  annuity  or  any  part  thereof  should  be  in  arrear  for  the 

space  of  twenty-one  days  after  the  days  appointed  for  payment 

thereof,  to  sue  out  such  execution  or  executions  upon  or  by  virtue 

of  the  said  judgment  by  one  or  more  writ  or  writs  of  fieri  facias 

de  bonis  ecclesiasticis,  or  de  bonis  propriis,  or  both,  or  any  writ 

or  writs,  or  to  take  and  adopt  such  other  proceedings,  as  they 

should  think  fit,  for  the  recovery  of  the  annuity  and  all  costs. 

Sir  James  Scarlett  and  F.   Pollock  shewed  cause  in   the 
present  Term : 

There  is  no  ground  for  setting  aside  this  judgment.  The 
validity  of  it  depends  solely  on  the  warrant  of  attorney,  and  as 
there  is  nothing  on  the  face  *of  that  instrument  to  shew  it  was  [  *582  ] 
given  with  intent  to  charge,  and  that  it  does  charge,  the  bene- 
fices, contrary  to  the  13  Eliz.  c.  20,  it  is  quite  unobjectionable, 
although  the  consequence  of  any  execution  which  may  issue  upon 
the  judgment  founded  on  it  may  be  to  affect  the  profits  of  the 
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Colebrook  living.  The  want  of  any  objection  apparent  upon  the  face  of  the 
Layton.  warrant  of  attorney  clearly  distinguishes  this  case  from  Flight  v. 
Salter  (l),  and  brings  it  within  the  principle  recognized  in  the 
cases  of  Gibbons  v.  Hooper  (2),  and  Wynne  v.  Robinson  (3),  and 
further  sanctioned  by  the  judgment  of  this  Court  in  Moore  v. 
Ramsden  (4). 

Follett,  contra  : 
It  is  not  intended  to  question  the  correctness  of  the  decision  in 
Gibbons  v.  Hooper  (2),  and  the  class  of  cases  which  have  followed 
♦  it.     This  is  clearly  distinguishable.      The  fair  result  of  all  the 

authorities  is  this :  where  the  Court  is  satisfied  that  the  warrant 
of  attorney  was  given  with  an  intent  that  it  should  operate  as  a 
charge  upon,  the  benefice,  there  the  judgment  founded  upon 
it  cannot  be  supported :  but  where  nothing  appears  necessarily 
leading  to  the  conclusion  that  it  was  given  with  such  intent,  the 
judgment  is  free  from  objection,  though  the  consequence  may 
happen  to  be,  that  the  profit  of  the  living  will  probably  be  taken 
in  execution.  If  this  is  the  correct  rule,  and  is  to  be  applied  to 
the  present  case,  the  judgment  must  be  set  aside.  In  the  first 
place,  it  is  sworn  by  the  defendant  (and  is  not  denied)  that  the 
warrant  of  attorney  was  given  for  the  express  purpose  of 
[  *583  ]  charging  the  defendant's  vicarage  and  curacy,  and  of  *enabling 
the  plaintiffs  to  sue  out  the  executions  mentioned  in  the  grant, 
obviously  meaning  the  obtaining  sequestration  immediately  upon 
the  execution  of  the  deed. 

(Littledale,  J. :  Can  we  take  this  from  the  affidavit  ?  We 
must  look  to  the  language  of  the  warrant  of  attorney  to  ascertain 
whether  it  is  or  is  not  a  charge  upon  the  living.) 

The  affidavits  unanswered  are  sufficient  evidence  of  the  intent 
of  the  parties.  At  all  events,  the  Court  is  not  to  look  to  the 
warrant  of  attorney  alone.  Here  the  deed  of  grant,  the  bond, 
and  the  warrant  of  attorney  all  bear  even  date,  were  executed 
and  given  at  one  and  the  same  time,  and  all  in  pursuance  of 

(1)  35  R.  R.  413  (1  B.  &  Ad.  673).  (3)  4  Bligh,  Pari.  0.  27. 

(2)  36  R.  R.  726  (2  B.  &  Ad.  734).  (4)  3  B.  &  Ad.  917,  n.  (d). 
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a  previous  agreement  to  that  effect.  They  constitute  together  Colebbook 
one  assurance.  If  the  recitals  and  powers  contained  in  the  deed  latton. 
were  expressly  contained  in  the  warrant  of  attorney,  it  could  not 
be  disputed  that  the  latter  would  be  bad,  but  those  statements 
are  virtually  and  sufficiently  incorporated  with  the  warrant  of 
attorney.  It  expressly  refers  to  the  bond,  which  it  minutely 
describes,  and  the  defeazance  refers  to  it,  for  it  is  there  stated 
that  the  warrant  of  attorney  is  given  as  a  security  for  payment 
of  the  annuity  in  the  manner  more  expressly  pointed  out  by  the 
condition  of  the  bond.  The  bond  too  as  distinctly  refers  not 
only  to  the  deed  of  grant,  but  to  the  agreement  previously  made, 
and  the  stipulation  relative  to  the  several  securities.  The  warrant 
of  attorney  so  expressly  refers  to  the*bond,  and  the  bond  to  the 
deed,  as  to  make  it  clear  that  the  warrant  of  attorney  was  given 
with  intent  to  charge  the  benefices ;  and,  if  so,  it  is  void.  The 
ground  on  which  the  Court,  in  Flight  v.  Salter  (l),  set  aside  the 
judgment,  was,  that  the  party  giving  the  warrant  of  attorney  [  *584  ] 
had  attempted  to  do  indirectly  what  the  law  would  not  permit 
him  to  do  directly ;  and  that  is  equally  applicable  here,  unless 
it  is  to  be  held  indispensable  that  the  intention  of  the  parties  to 
charge  the  living  by  the  warrant  of  attorney  should  be  expressed 
in  so  many  words  therein.  Gibbons  v.  Hooper  (2)  cannot  be  said 
to  govern  the  present  case.  There  the  warrant  of  attorney  did 
not  refer  to  the  deeds,  and  there  was  nothing  necessarily  con- 
necting the  deeds  with  the  transaction  in  respect  of  which  the 
warrant  of  attorney  was  given. 

LlTTLEDALB,  J.  : 

I  am  of  opinion  that  the  rule  must  be  discharged.  In  Flight 
v.  Salter  (l),  it  was  expressly  recited  in  the  warrant  of  attorney, 
that  it  was  given  to  secure  the  annuity  which  was  to  be  charged 
on  the  living.  Here  the  warrant  of  attorney  does  not  refer  to 
the  deed  of  grant.  It  is  in  the  common  form  which  would  be 
adopted  for  providing  payment  of  an  annuity  secured  by  bond, 
but  not  charged,  or  intended  to  be  charged,  upon  any  living. 
It  is  true  there  is  some  incidental  mention  of  the  bond  in  the 
warrant  of  attorney.  The  warrant  itself,  instead  of  simply  stating 
(1)  35  B.  B.  413  (1  B.  &  Ad.  673).       (2)  36  B.  B.  726  (2  B.  &  Ad.  734). 
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Colebeook  a  declaration  in  an  action  of  debt  on  bond,  describes  that  bond 
Layton.  by  mentioning  the  date,  and  shewing  it  to  have  been  given  by 
the  defendant  to  the  plaintiffs ;  and  the  def eazance  notices  it  by 
stating  that  the  warrant  of  attorney  is  given  to  secure  the  pay- 
ment of  a  certain  annuity  on  given  days,  and  that  the  first 
payment  is  to  be  made  on  the  3rd  of  December  then  next  ensuing, 
"  as  in  and  by  the  condition  to  the  bond  or  obligation  referred 
[  *585  ]  to  by  the  warrant  of  *attorney  is  more  particularly  expressed  in 
that  behalf."  But  this  reference  to  the  bond  in  the  warrant 
of  attorney  amounts  to  no  more  than  a  mention  of  that  instru- 
ment by  way  of  identifying  it  as  the  bond  on  which  the  action 
is  to  be  brought,  and  the  mention  of  it  in  the  defeazance  to  no 
more  than  a  precise  and  distinct  reference  to  the  times  for,  and 
the  commencement  of,  the  quarterly  payments.  This  does  not 
bring  the  case  within  the  authority  of  Flight  v.  Salter  (l).  The 
stipulation  in  the  defeazance,  that  a  fieri  facias  dc  bonis  ccclesias- 
ticis  may  be  taken  out  for  the  arrears  of  the  annuity  is  wholly 
immaterial.  If  any  execution  in  consequence  of  arrears  could 
have  issued,  that  writ  might  have  been  resorted  to  as  well  as  any 
other,  without  any  express  stipulation ;  and  the  permission  given 
to  make  use  of  it  was  quite  unnecessary. 

Taunton,  J. : 

I  am  of  the  same  opinion.  It  is  sufficient  to  say  that  I  think 
this  case  governed  by  Gibbons  v.  Hooper (2),  and  the  decisions 
which  have  followed  it ;  but  even  without  those  authorities, 
I  should  have  thought  this  warrant  of  attorney  was  not  void 
under  the  13  Eliz.  c.  20,  the  primary  object  of  which  was  to 
avoid  leases  made  by  persons  not  residing  upon  and  serving 
their  cures.  Another  of  the  reasons  for  passing  it  is  given  by 
Lord  Kenyon  in  Movys  v.  Leake  (3).  But  without  adverting  to 
what  are  generally  understood  to  have  been  the  objects  of  the 
Act,  and  looking  at  the  language  of  the  clause  on  which  this 
application  is  founded,  and  which  declares  that  all  chargings  of 
such  benefices  shall  be  void,  I  think  that  to  bring  the  case  within 
the  statute  there  must  be  an  actual  charging;   and  that  the 

(1)  35  B.  R.  413  (1  B.  &  Ad.  673).  (3)  8  T.  E.  415. 

(2)  36  B.  E.  726  (2  B.  &  Ad.  734). 
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intention  *of  the  parties  to  charge,  where  no  charge  is  actually    Colebhook 

t?. 

made,  is  not  sufficient.     In  Flight  v.  Salter  (l)  the  warrant  of      layton. 

attorney  did  operate  as  a  charge  on  the  benefice.     There  the       [  *&86  ] 

warrant  of  attorney  recited  the  deed  and  made  it  part  of  the 

warrant  of  attorney.     The  provisions  of  the  deed  in  substance 

were,  that  Plight  was  to  be  at  liberty  forthwith  to  obtain  a 

sequestration,  though  no  default  might  have  taken  place  in  the 

payment  of  the  annuity,  and  this  sequestration  was  to  be  a 

continuing  sequestration  during  the  continuance  of  the  annuity 

even  though  it  should  be  regularly  paid.     After  reciting  this, 

the  defeazance  to  the  warrant  of  attorney  expressly  alleged,  that 

that  warrant  was  given,  and  judgment  was  to  be  entered  up 

thereon,  to  the  intent  that  a  sequestration  might  be  obtained  and 

continued,  pursuant  to  the  agreement  before  mentioned.     The 

present  case  is  widely  different.     There  is  no  reference  at  all 

in  the  warrant  of  attorney  to  the  deed  of  grant,  and  the  reference 

to  the  bond  is  no  more  than  a  description  of  the  bond,  its  date, 

and  the  parties  to  it,  and  of  the  times  at  which  the  annuity  is  to 

be  paid.     Such  a  reference  does  not,  because  the  bond  itself  also 

refers  to  the  deed,  so  incorporate  the  deed  with  the  warrant  of 

attorney  as  to  give  rise  to  the  objection  which  the  Court  relied 

upon  in  Flight  v.  Salter  (1).     There,  when  the  terms  of  the 

warrant  of  attorney  were  acted  upon,  the  plaintiff  did  charge  the 

living,  for  he  made  the  sequestration  a  continuing  security  for 

the  growing  payments  of  the  annuity.     In  this  case  the  warrant 

of  attorney  would  authorize  no  such  proceeding.     The  power  to 

sue  out  a  writ  of  fieri  facias  de  bonis  ecclesia&ticis,  does  not  alter 

the  case ;  *no  execution  is  to  be  sued  out  but  when  the  annuity  is       [  *587  ] 

in  arrear.     In  such  an  event  that  writ,  equally  with  any  other, 

might  have  been  sued  out  without  any  express  authority  provided 

by  the  defeazance. 

Patteson,  J. : 

I  am  also  of  opinion  that  this  rule  must  be  discharged.  Without 
going  the  length  of  saying  that  the  object  and  intent  of  the 
parties  to  the  warrant  of  attorney  must  necessarily  appear  upon 
the  defeazance  to  it,  I  am  of  opinion  that  it  must  appear  that 

(1)  35  R.  E.  413  (1  B.  &  Ad.  673). 
B.B. — V0I*.  XXXVIII.  21 
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Colebbook  their  intention  of  charging  the  benefice  has  in  fact  been  accom- 
Layton.  plished ;  in  other  words,  that  the  benefice  is  by  the  warrant  of 
attorney  so  far  actually  charged,  that  the  party  to  whom  the 
warrant  of  attorney  is  given,  following  the  authority  which  it 
confers,  would,  but  for  the  provisions  of  the  statute  of  Elizabeth, 
obtain  an  actual  charge  on  the  living.  Now,  whatever  may  have 
been  the  intention  of  the  parties  here,  it  is  quite  clear  to  my 
mind  that  they  have  not,  by  this  warrant  of  attorney,  charged 
the  living.  If  it  were  their  object,  they  have  failed  to  do  so. 
The  defeazance  only  gives  a  power  to  issue  a  writ  olfi.fa.  de  bonis 
eccle8ia8tici8  in  case  the  annuity  is  not  paid,  and  then  only  for 
the  arrears.  If,  by  means  of  the  writ,  those  arrears  should  be 
obtained,  it  would  have  no  further  operation,  and  any  sequestra- 
tion founded  upon  it  would  be  at  an  end.  For  though  it  is  said 
in  the  books  that  a  sequestration  is  a  continuing  writ,  by  that 
is  meant  that  it  is  a  continuing  execution  for  the  purpose  of 
levying  a  given  sum,  viz.  that  for  which  the  writ  otji.fa.  de  bonis 
ecclesiastwis  issues,  and  no  further.  That  sum,  in  the  present 
case,  could  only  be  the  amount  of  arrears  due.  Even,  therefore, 
[  *588  ]  if  by  referring  to  the  deed,  and  gathering  from  that  *the  intention 
of  the  parties,  I  should  be  of  opinion  that  they  meant  the  warrant 
of  attorney  so  to  operate  as  to  create  a  perpetual  charge  on  the 
benefice,  it  is  sufficient  to  say  they  have  not,  by  the  warrant  of 
attorney,  carried  that  object  into  effect.  The  rule  for  setting 
aside  the  judgment  must  therefore  be  discharged. 

Sir  J.  Scarlett  applied  that  it  might  be  discharged  with 
costs. 

LlTTLEDALE,  J.  : 

This  is  an  application  to  set  aside  a  judgment  for  irregularity, 
the  alleged  irregularity  being  that  the  warrant  of  attorney  is 
void,  and  that,  consequently,  there  is  nothing  to  support  the 
judgment.  Rules  to  set  aside  proceedings  for  irregularity,  if 
discharged,  are  usually  discharged  with  costs ;  and  we  think  this 
case  must  follow  the  general  rule. 

Ride  discharged  with  costs. 
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The  APOTHECAEIES   COMPANY   v.  COLLINS.  i«». 

(4  Barn.  &  Adol.  604—607 ;  S.  C.  1  N.  &  M.  401 ;  2  L.  J.  (N.  S.)  K  B.  149  ;       Aj^2*' 
S.  C.  at  Nisi  Prius,  5  Car.  &  P.  519.)  f  604  ] 

A  person  authorized  to  practice  as  a  physician,  by  diploma  from  a 
Scotch  University,  is  not  thereby  exempted  from  the  penalty  imposed 
by  55  Geo.  HI.  c.  194,  s.  20,  for  practising  as  an  apothecary  in  England 
or  Wales,  without  the  certificate  required  by  that  Act. 

Debt  for  penalties  incurred  under  55  Geo.  III.  c.  194,  s.  20  (l), 
by  practising  as  an  apothecary  in  England,  without  having 
obtained  a  certificate  of  qualification  from  the  Court  of  Examiners 
of  the  Apothecaries  Company.  At  the  trial  before  Parke,  J.,  at 
the  last  Spring  Assizes  for  Dorsetshire,  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the 
question,  whether  or  not  the  defendant,  having  a  diploma  from 
a  Scotch  University,  authorising  him  to  practise  as  a  physician, 
was  thereby  exempted  from  the  penalties  of  the  above  clause. 

Barstow  now  moved  to  enter  a  nonsuit : 

By  the  twenty-ninth  section  of  the  Act  (2),  the  privileges  of 
the  *English  Universities  and  of  the  College  of  Physicians  are       [  *605  ] 
saved,  and  this  extends  by  implication  to  a  physician  having  a 

(1)  Which  enacts,  "That  if  any  Surgeons,  or  the  said  Society  of 
person  (except  such  as  are  then  Apothecaries,  respectively,  other  than 
actually  practising  as  such)  shall,  and  except  such  as  shall  or  may  have 
after  the  said  1st  day  of  August,  been  altered,  varied,  or  amended  in 
1815,  act  or  practise  as  an  apothecary  and  by  this  Act,  or  of  any  person  or 
in  any  part  of  England  or  Wales,  persons  practising  as  an  apothecary 
without  having  obtained  such  certi-  previously  to  the  1st  day  of  August, 
ficate  as  aforesaid,  every  person  so  1815,  but  the  said  Universities,  Royal 
offending  shall,  for  every  such  offence,  Colleges,  and  the  said  society,  and 
forfeit  and  pay  the  sum  of  20?."  all  such  persons  or  person  shall  have, 

(2)  Section  29  is  as  follows :"  Pro-  use,  exercise,  and  enjoy  all  such 
vided  always,  and  be  it  further  rights,  authorities,  privileges,  and 
enacted,  that  nothing  in  this  Act  con-  immunities,  save  and  except  as  afore - 
tained  shall  extend  or  be  construed  to  said,  in  as  full,  ample  and  beneficial 
extend  to  lessen,  prejudice,  or  defeat,  a  manner,  to  all  intents  and  purposes, 
or  in  anywise  to  interfere  with  any  as  they  might  have  done  before  the 
of  the  rights,  authorities,  privileges,  passing  of  this  Act,  and  in  case  the 
and  immunities  heretofore  vested  in  same  had  never  been  passed."  See 
and  exercised  and  enjoyed  by  either  now  the  Medical  Act,  1858  (21  &  22 
of  the  two  Universities  of  Oxford  Vict.  c.  90),  and  the  Medical  Act,  1886 
or  Cambridge,    the    Royal    College  (49  &  50  Vict.  c.  48). 

of  Physicians,  the  Royal  College  of 
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Collins. 


[  *606  ] 


diploma  from  a  University  in  Scotland.  A  Scotch  physician, 
since  the  union,  has  always  been  considered  as  entitled  to  the 
privileges  of  an  English  one,  though  there  is  no  express  provision 
to  that  effect.  In  Smith  v.  Taylor  (l),  Sir  James  Mansfield, 
after  referring  to  the  statute  14  &  15  Hen.  VIII.  c.  5  (which 
confirms  the  charter  of  the  College  of  Physicians,  and  enacts, 
that  no  person  shall  practise  physic  without  having  been  examined 
by  the  college  and  obtained  testimonials  from  them,  except  he 
be  a  graduate  of  Oxford  or  Cambridge),  adds,  "  Since  the  union 
with  Scotland,  it  has  been  considered,  though  I  do  not  exactly 
know  upon  what  ground,  that  a  degree  conferred  by  a  Scotch 
University  is  of  the  same  effect  as  a  degree  conferred  by  the 
Universities  of  Oxford  or  Cambridge ;  though,  in  looking  through 
the  articles  of  union  (2),  I  find  nothing  upon  the  subject,  except 
that  the  four  Scotch  Universities  shall  subsist  as  before  with  the 
same  rights.  Had  the  matter  been  attended  to  at  the  union, 
some  express  provisions  would  probably  have  been  made ;  but 
although  no  such  ^provision  was  made,  it  has  been  generally 
understood  that,  in  consequence  of  the  clause  alluded  to,  a 
diploma  granted  by  one  of  the  Scotch  Universities  gives  the 
same  right  to  practise  physic  as  a  degree  at  one  of  the  English 
Universities,  and  dispenses  with  the  necessity  of  being  examined 
by  the  College  of  Physicians,  and  obtaining  letters  testimonial 
from  thence." 


(Denman,  Ch.  J. 

of  the  statute  ?) 


How  can  you  get  over  the  express  words 


It  is  certainly  difficult ;  but  if  the  statute  were  to  be  strictly 
construed,  a  person  in  the  situation  of  the  defendant  (and  there 
are  many  similarly  circumstanced)  must  leave  off  acting  as  an 
apothecary  in  this  country,  until  he  has  served  an  apprenticeship 
of  five  years,  according  to  the  fifteenth  section  of  this  Act. 


Denman,  Ch.  J. : 

It  is  clear  that  all  persons  are  affected  by  the  twentieth  section, 
except  those  who  are    specifically  exempted.      Even  English 

(1)  1  Bos.  &  P.  (N.  R.)  196.  (2)  5  Ann.  c.  8. 
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physicians   would  be  included   within  it,  if  there  were  not  a  ThbApothb- 

0  ARIES 

special  exception  in  their  favour  in  the  twenty-ninth  section,      company 
If  there  are  many  persons  interested  in  this  question,  that  very      coluns. 
circumstance  is  a  reason  for  not  granting  a  rule  to  shew  cause 
if  we  think  the  point  perfectly  clear. 

LlTTLEDALE,  J.  I 

The  Act,  which  begins  by  reciting  the  charter  of  the  Apothe- 
caries Company,  proceeds,  in  sect.  14,  to  prohibit  any  person 
from  practising  as  an  apothecary  except  upon  the  conditions 
there  imposed ;  and  these  are  extended  in  general  terms  to  all 
persons  except  those  already  in  practice  as  apothecaries.  The 
words  would  include  all  persons  who  have  taken  medical  degrees, 
were  it  not  for  the  twenty-ninth  section,  which  saves  the  rights 
of  "  the  two  Universities  of  Oxford  and  ♦Cambridge,"  and  of  the  [  *W7  ] 
other  bodies  there  named.  But  the  Act,  by  expressly  exempting 
the  two  English  Universities,  does  not  exempt  those  of  Scotland 
also.  The  statute  applies  to  England  and  Wales  only  :  Scotland 
is  not  in  contemplation. 

Parke,  J. : 

The  words  of  the  Act  are  too  plain  to  be  got  over.  Section  14 
contains  a  general  prohibition,  to  which  certain  exceptions  are 
made  by  sect.  29,  but  that  contains  no  exemption  in  favour  of 
Scotland  or  Ireland :  all  the  provisions  on  the  subject  apply  to 
England  and  Wales.  The  duty  of  an  apothecary,  as  defined  by 
sect.  5,  is,  "to  prepare  with  exactness,  and  to  dispense,  such 
medicines  as  may  be  directed  for  the  sick  by  any  physician 
lawfully  licensed  to  practise  physic  by  the  president  and  com- 
monalty of  the  Faculty  of  Physic  in  London  or  by  either  of  the 
two  Universities  of  Oxford  or  Cambridge."  A  Scotch  physician 
is  certainly  not  enabled  by  the  Act  to  perform  this  duty. 

Rvle  refused. 


f619] 
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IMS.        BOLTON,  Administrator  of  TIMOTHY  BOLTON,  v. 
Aprd  18#  DUGDALE,  Executrix  of  ABEAM  DUGDALE. 

(4  Barn.  &  Adol.  619—621 ;  S.  C.  1  N.  &  M.  412  ;  2  L.  J.  (N.  S.)  K.  B.  104.) 

"  Beceived  and  borrowed  of  A.  B.  30/.,  which  I  promise  to  pay  with 
interest,  at  the  rate  of  5  per  cent.  I  also  promise  to  pay  the  demands 
of  the  sick  club  at  H.  in  part  of  interest,  and  the  remaining  stock  and 
interest  to  be  paid  on  demand  to  the  said  A.  B.  Witness  my  hand,  &c. 
C.  D." 

This  is  not  a  promissory  note  (1). 

Assumpsit  for  money  lent,  &c.  Fleas,  the  general  issue,  and 
Statute  of  Limitations.  At  the  trial  before  Alderson,  J.  at  the 
last  Assizes  for  the  county  of  York,  the  following  instrument  was 
given  in  evidence  to  prove  the  loan  of  the  money  by  the  intestate 
to  the  testator. 

"Beceived  and  borrowed  of  Timothy  Bolton,  labourer,  the 
sum  of  8(M.  which  I  do  hereby  promise  to  pay  with  interest  at 
the  rate  of  5  per  cent.  I  also  promise  to  pay  the  demands  of  the 
sick  club  at  Haworth  in  the  county  of  York,  in  part  of  interest, 
and  the  remaining  stock  and  interest  to  be  paid  on  demand  to 
the  said  Timothy  Bolton,  his  executors,  administrators,  or 
assigns.  Witness  my  hand  this  17th  day  of  September,  1805. 
Abram  Dugdale." 

The  instrument  bore  a  12.  agreement  stamp,  and  on  the  back 
of  it  was  a  receipt  for  the  penalty  of  5L,  and  1Z.  duty.  Bolton 
the  intestate  lived  at  Blackburn  in  Lancashire,  and  was  a 
member  of  a  sick  club  at  Haworth,  near  which  place  Dugdale  the 
testator  lived.  Dugdale  had  within  six  years  paid  money  to  the 
club  on  Bolton's  account.  For  the  defendant  it  was  contended 
that  the  instrument  was  a  promissory  note,  and,  therefore,  could 
not  be  received  in  evidence,  the  stamp  having  been  affixed  after 
it  was  made ;  to  which  point  Green  v.  Davies  (2)  was  cited.     The 

(1)  It  might  be  more  difficult  to  Court  of  Appeal  consistently  with 

say  that  it  is  not  a  promissory  note  the  above  decision.    Mortgage  Insur- 

11  for  the  purposes  of  the  Act"  within  ance  Corpiu  and  Commrs.  of  Inland 

the  definition  of  the  Stamp  Act,  1891  Revenue  (1888)  21  Q.  B.  D.  352,  57 

(M  &  55  Vict.  c.  39,  s.  33).    But  a  L.  J.  Q.  B.  630,  58  L.  T.  766.— R.  C. 

similar  definition  in  the  Stamp  Act  (2)  28  B.  R.  230  (4  B.  &  C.  235). 
of  1870  has  been  explained  in  the 
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learned  Judge  thought  the  ^writing  was  an  agreement ;  and  he       Bolton 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter     dugdale. 
a  nonsuit.  [  *620  ] 

Kmnvles  now  moved  accordingly : 

No  specific  form  of  words  is  necessary  to  constitute  a  pro- 
missory note.  Here,  if  the  document  had  ended  with  the  first 
sentence,  it  would  have  nearly  resembled  that  which  was  held 
to  be  a  promissory  note  in  Green  v.  Daviea(i).  Then  was  its 
character  altered  by  the  subsequent  promise  to  pay  the  demands 
of  the  sick  club  in  part  of  interest  ?  The  mention  of  the  club 
was  only  a  description  of  the  mode  in  which  those  payments 
were  to  be  made ;  as  if  at  the  foot  of  a  common  promissory  note 
there  bad  been  a  memorandum  that  the  interest  was  to  be  paid 
into  a  particular  bank. 

(Parke,  J. :  Could  Dugdale  have  been  obliged  to  pay  the 
interest  in  any  other  way  than  to  the  sick  club  ?  And  it  was 
uncertain  what  their  demands  would  be.) 

He  was  liable  to  pay  Bolton  on  demand,  and  it  is  not  clear  that 
that  demand  might  not  have  been  made  before  any  thing  was 
due  to  the  club.  The  payments  to  be  required  by  the  club  could 
not  exceed  five  per  cent,  on  the  principal. 

Denuax,  Ch.  J. : 

To  a  certain  extent  this  instrument  resembled  a  promissory 
note;  but  it  was,  in  fact,  an  agreement  engrafted  on  a  note. 
The  objection  cannot  prevail. 

Littledale,  J.  concurred. 

Parke,  J. : 

The  amount  of  the  sick  club  charges  was  uncertain ;  so,  there- 
fore, was  the  sum  to  be  paid  to  *Dugdale ;   the  instrument,       [  *62i  ] 
as  far  as   regarded  this  contingent   demand,  could  not  be  a 
promissory  note ;  and  the  transaction  was  entire. 

(1)  28  R.  R  230  (4  B.  &  C.  235). 
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Bolton       Patteson,  J. : 
r. 
Dugdalb.         The  instrument  engages  for  the  payment  of  "  remaining  stock 

and  interest"  at  a  time  not  fixed.     It  is  something  like  the 

undertaking  in  Leeds  v.  Lancashire  (l),  which  was  held  not  to  be 

a  promissory  note. 

Ride  refused. 


1833.  MAEY    ANN     WILLIAMS     *>.    WILLIAM 

^i18'  CARWAEDINE  (2). 

[621  ^         (4  Barn.  &  Adol.  621—623;  S.  C.  1  N.  &  M.  418  ;  2  L.  J.  (N.  S.)  K.  B.  101 ; 

S.  C.  at  Nisi  Prius,  5  Car.  &  P.  566.) 

A.  by  public  advertisement  stated,  that  whoever  would  give  informa- 
tion which  should  lead  to  the  discovery  of  the  murder  of  B.  should,  on 
conviction,  receive  a  reward  of  20/. :  Held,  that  C,  who  gave  such  infor- 
mation, was  entitled  to  recover  the  20/.,  though  she  was  led  to  inform, 
not  by  the  proffered  reward,  but  by  other  motives. 

Assumpsit  to  recover  20Z.,  which  the  defendant  promised  to 
pay  to  any  person  who  should  give  such  information  as  might 
lead  to  a  discovery  of  the  murder  of  Walter  Carwardine.  Plea, 
general  issue.  At  the  trial  before  Parke,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Hereford,  the  following  appeared  to  be 
the  facts  of  the  case :  One  Walter  Carwardine,  the  brother  of  the 
defendant,  was  seen  on  the  evening  of  the  24th  of  March,  1831, 
at  a  public-house  at  Hereford,  and  was  not  heard  of  again  till 
his  body  was  found  on  the  12th  of  April  in  the  river  Wye,  about 
two  miles  from  the  city.  An  inquest  was  held  on  the  body  on 
the  13th  of  April  and  the  following  days  till  the  19th ;  and  it 
appearing  that  the  plaintiff  was  at  a  house  with  the  deceased  on 
the  night  he  was  supposed  to  have  been  murdered,  she  was 
[  *622  ]  examined  before  the  magistrates,  but  did  not  then  *give  any 
information  which  led  to  the  apprehension  of  the  real  offender. 
On  the  25th  of  April  the  defendant  caused  a  hand-bill  to  be 
published,  stating  that  whoever  would  give  such  information  as 
should  lead  to  a  discovery  of  the  murder  of  Walter  Carwardine 

(1)2  Camp.  205.  and  see  Carlill  v.  Carbolic  Smoke  Ball 

(2)  Cited  and  followed  in  Ex  parte  Co.  '93,  1  Q.  B.  256,  262,  274  (per 

Asiatic   Banking  Corporation^  In  re  Lixdley  and  A.  L.  Smith,  L.JJ.), 

Agra  and  Masterman's  Bank  (1867)  62  L.  J.  Q.  B.  257,  67  L.  T.  837.— 

L.  R.  2  Ch.  391,  36  L.  J.  Ch.  222;  R.  C. 
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should,  on  conviction,  receive  a  reward  of  20Z. ;  and  any  person 
concerned  therein,  or  privy  thereto  (except  the  party  who  actually 
committed  the  offence)  should  be  entitled  to  such  reward,  and 
every  exertion  used  to  procure  a  pardon  ;  and  it  then  added,  that 
information  was  to  be  given,  and  application  for  the  above 
reward  was  to  be  made  to  Mr.  William  Carwardine,  Holmer, 
near  Hereford.  Two  persons  were  tried  for  the  murder  at  the 
Summer  Assizes,  1881,  but  acquitted.  Soon  after  this,  the  plaintiff 
was  severely  beaten  and  bruised  by  one  Williams ;  and  on  the 
23rd  of  August,  1881,  believing  she  had  not  long  to  live,  and  to 
ease  her  conscience,  she  made  a  voluntary  statement,  containing 
information  which  led  to  the  subsequent  conviction  of  Williams. 
Upon  this  evidence  it  was  contended,  that  as  the  plaintiff  was 
not  induced  by  the  reward  promised  by  the  defendant,  to  give 
evidence,  the  law  would  not  imply  a  contract  by  the  defendant 
to  pay  her  the  20Z.  The  learned  Judge  was  of  opinion  that  the 
plaintiff,  having  given  the  information  which  led  to  the  con- 
viction of  the  murderer,  had  performed  the  condition  on  which 
the  201.  was  to  become  payable,  and  was  therefore  entitled  to 
recover  it;  and  he  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  desired  them  to  find  specially  whether  she  was 
induced  to  give  the  information  by  the  offer  of  the  promised 
reward.  The  jury  found  that  she  was  not  induced  by  the  offer 
of  the  reward,  but  by  other  motives. 


Williams 

r. 
Carwab- 

DINE. 


Cur  wood  now  moved  for  a  new  trial : 

There  was  no  promise  to  pay  the  plaintiff  the  sum  of  20Z.  That 
promise  could  only  be  enforced  in  favour  of  persons  who  should 
have  been  induced  to  make  disclosures  by  the  promise  of  reward. 
Here  the  jury  have  found  that  the  plaintiff  was  induced  by  other 
motives  to  give  the  information.  They  have,  therefore,  negatived 
any  contract  on  the  part  of  the  defendant  with  the  plaintiff. 


[623  j 


Denmak,  Ch.  J. : 

The  plaintiff,  by  having  given  information  which  led  to  the 
conviction  of  the  murderer  of  Walter  Carwardine,  has  brought 
herself  within  the  terms  of  the  advertisement,  and  therefore  is 
entitled  to  recover. 
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[b.b. 


Willi  a hb 

«. 
Carwar- 

DINE. 


LlTTLEDALE,  J.  : 

The  advertisement  amounts  to  a  general  promise,  to  give 
a  sum  of  money  to  any  person  who  shall  give  information  which 
might  lead  to  the  discovery  of  the  offender.  The  plaintiff  gave 
that  information. 

Parke,  J. : 

There  was  a  contract  with  any  person  who  performed  the 
condition  mentioned  in  the  advertisement. 

Patteson,  J. : 

I  am  of  the  same  opinion.     We  cannot  go  into  the  plaintiff's 

motives. 

Rule  refused. 


1833. 
April  18. 

[624] 


HINE  v.  ALLELY  and  Another  (1). 

(4  Barn.  &  Adol.  624—625 ;  S.  C.  1  N.  &  M.  433 ;  2  L.  J.  (N.  S.)  K.  B.  105.) 

In  assumpsit  on  a  bill  of  exchange  drawn  upon  "  P.  P.,  No.  6,  Budge 
Row,"  and  accepted  by  him,  an  averment  that  the  bill,  when  due,  was 
presented  and  shewn  to  P.  P.  for  payment,  is  supported  by  proof  that 
the  holder  went  to  6,  Budge  Row,  to  present  it,  but  found  the  house 
shut  up,  and  no  one  there.  And  notice  may  be  given  to  the  drawers 
on  the  day  of  such  dishonour,  as  in  the  case  of  an  actual  refusal  to  pay. 

Assumpsit  by  indorsee  against  drawers  of  a  bill  of  exchange, 
dated  15th  May,  1830,  payable  to  themselves,  at  three  months, 
directed  to  "Mr.  Peter  Perry,  No.  6,  Budge  Row,  Watling 
Street,"  and  accepted  by  him.  Averment,  that  on  the  18th  of 
August,  1830,  the  said  bill  was  presented  and  shewn  to  the  said 
Peter  Perry  for  payment ;  and  he  then  and  there  had  notice  of 
the  indorsement,  &c,  and  was  requested  to  pay,  but  would  not, 
of  which  the  defendants  had  notice.  Plea,  the  general  issue. 
At  the  trial  before  Parke,  J.  at  the  sittings  in  Middlesex,  after 
last  Hilary  Term,  it  appeared  that  on  the  day  the  bill  became 
due,  it  was  taken  to  No.  6,  Budge  Row,  to  be  presented  on  behalf 
of  the  plaintiff,  but  the  house  was  shut  up,  and  no  further  pre- 
sentment could  be  made.  On  the  same  day  the  bill  was  shewn 
to  the  defendants,  and  notice  given  them  of  the  dishonour.  No 
(1)  See  Bills  of  Exchange  Act,  1882,  s.  45  (4)  (6).— E.  C. 
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other  notice  appeared  to  have  been  given  within  proper  time.  hine 
It  was  objected,  upon  this  evidence,  that  the  averment  in  the  allely. 
declaration,  that  the  bill  was  presented  and  shewn  to  Perry,  was 
not  made  out,  though  if  the  declaration  had  said  "duly  pre- 
sented "  only,  the  proof  might  have  been  sufficient.  Pabke,  J. 
thought  there  was  a  presentment,  and  that  the  rest  of  the  aver- 
ment might  be  rejected  as  surplusage.  It  was  further  objected 
that  the  only  notice  proved  was  given  to  the  drawers  on  the  day 
the  bill  became  due:  whereas  the  whole  of  that  day  ought  to 
have  been  allowed  them  for  payment.  Parke,  J.  overruled  this 
objection  also,  and  a  verdict  was  found  for  the  plaintiff,  but  leave 
given  to  enter  a  nonsuit. 

Erie  now  moved  accordingly,  and  re-stated  the  objections.  [  625  ] 

(Parke,  J. :  As  to  the  first,  Hardy  v.  Woodroofe  (l)  is  in  point.) 

At  all  events  the  notice  on  the  18th  was  premature.  Burbridge 
v.  Manners  (2)  may  be  cited  in  answer,  but  there  Lord  Ellen- 
borough  said,  "  I  think  the  note  was  dishonoured  as  soon  as  the 
maker  had  refused  payment  on  the  day  when  it  became  due." 
Here  the  holder  only  concluded  that  the  bill  would  not  be  paid, 
from  finding  no  one  at  the  house.     There  had  been  no  refusal. 

Per  Curiam  (3) : 

It  is  the  same,  if  the  house  is  shut  up  and  no  one  there.    Both 

cases  are  in  point. 

Rnle  refused. 


The  APOTHECARIES  COMPANY  v.  ALLEN.  183»- 

April  18. 
(4  Barn.  &  Adol.  625—627  ;  S.  C.  1  N.  &  M.  413.) 


A  person  who  advises  patients,  and  compounds  and  sells  the  medicines 
recommended  by  himself,  but  does  not  and  cannot  make  up  physicians' 
prescriptions,  is  liable  to  the  penalties  of  55  Geo.  III.  c.  194,  s.  20,  for 
practising  as  an  apothecary  without  a  certificate. 

Debt  for  penalties  under  55  Geo.  III.  c.  194,  s.  20,  for  acting 
and  practising  as  an  apothecary  in  England,  to  wit,  at  Grantham, 

(1)  20  R.  R.  689  (2  Stark.  319).  (3)  Denman,   Ch.    J.,   Littledale, 

(2)  13  R.  R.  786  (3  Camp.  193).  Parke,  and  Patteson,  JJ. 


[  fi25  ] 


Allen. 
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TheApothe-  by  then  and  there,  as  such  apothecary,  attending  and  advising, 
Company  and  furnishing  and  supplying  medicines  to  and  for  the  use  of 
R.  R.,  without  having  obtained  a  certificate  pursuant  to  the  Act ; 
it  being  also  averred,  that  defendant  was  not  practising  as  an 
apothecary  on  or  before  the  1st  of  August,  1815.  Plea,  the 
general  issue.  At  the  trial  before  Denman,  Ch.  J.  at  the  Lincoln 
Spring  Assizes,  1888,  it  appeared  that  the  defendant  had  not 
been  in  regular  practice  as  an  apothecary  on  or  before  the  1st  of 
[  **>26  J  August,  1815,  and  had  not  a  certificate ;  *that  he  kept  no  shop, 
but  lived  in  lodgings ;  that  he  did  not  make  up  physicians*  pre- 
scriptions, and  was  not  able  to  do  so,  but  that  he  advised 
patients,  and  made  up  and  sold  to  them  the  medicines  which  he 
himself  ordered.  Denman,  Ch.  J.  was  of  opinion,  that  a  person 
compounding  medicines,  and  selling  them  under  these  circum- 
stances, did  act  as  an  apothecary  in  the  ordinary  sense  of  the 
term,  and  that  it  made  no  difference  if  he  prescribed,  as  well  as 
prepared,  the  medicine.  The  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff. 

Balguy  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

It  is  not  a  practising  within  the  Act,  where  the  party  merely 
prepares  and  dispenses  medicines  recommended  by  himself,  and 
does  not  make  up  physicians'  prescriptions.  In  The  Apothecaries 
Company  v.  Warburton  (l)  it  was  held,  that  a  person  could  not 
come  within  the  protection  of  the  Act,  as  having  practised  before 
the  1st  of  August,  1815,  if  he  was  then  incapable  of  preparing 
medicines  from  a  prescription.  If  a  person  so  disqualified  could 
not  practise  for  the  purpose  of  acquiring  the  privileges  of  the 
Act,  neither  ought  he  to  be  considered  as  practising  so  as  to  incur 
its  penalties.  It  was  not  the  design  of  the  Legislature  to  guard 
against  such  cases  as  this ;  they  might  be  left  to  the  common 
sense  of  mankind.  In  section  5,  the  duty  of  an  apothecary 
is  stated  to  be  "  to  prepare  with  exactness,  and  to  dispense,  such 
medicines  as  may  be  directed  for  the  sick  by  any  physician  law- 
fully licensed,"  &c.  And  the  penalty  imposed  by  that  clause  is 
for  not  observing  the  directions  to  be  given  by  such  prescription. 

(1)  3  B.  &  Aid.  40. 
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(Parke,  J.:  *  According  to  your  argument,  any  person,  how-  TheApothb- 
ever  ignorant,  might  safely  dispense  any  quantity  of  medicine.)        company 

r. 

Provided  he  did  not  practise  as  an  apothecary  within  the  terms       Allen. 

f  *627  1 

of  the  Act.     In  the  extreme  case  suggested,  if  people  are  willing       L         J 
to  trust  such  a  person,  they  are  not  within  the  protection  which 
the  Legislature  intended  to  give. 

Denman,  Ch.  J. : 

It  is  true  the  Court  held  in  The  Apothecaries  Company  v. 
Warburton  (l)  that  a  man  who  before  August,  1815,  had  adminis- 
tered medicines  without  being  able  to  make  up  a  physician's 
prescription,  had  not  practised  so  as  to  be  within  the  protection 
of  55  Geo.  III.  c.  194,  s.  20 ;  but  it  does  not  follow  that  a  person 
so  disqualified  is  free  from  the  penalty  there  imposed. 

LlTTLEDALE,  J.  : 

I  do  not  know  what  is  acting  or  practising  as  an  apothecary 
within  the  clause  in  question,  if  this  is  not. 

Parke,  J. : 

The  preamble  to  section  5  does  not  profess  to  recite  all  the 
duties  of  an  apothecary,  but  only  those  referred  to  by  the  penal 
enactments  which  follow.  It  is  not  to  be  inferred  from  the 
decision  in  The  Apothecaries  Company  v.  Warburton  (l),  that  if  a 
person  compounds  medicine  without  being  able  to  make  up  a 
physician's  prescription,  he  is  not  liable  to  penalties  for  practising 
as  an  apothecary. 

Patteson,  J.  concurred. 

Rule  refused. 


REX  v.  The  INHABITANTS  of  HENDON.  im* 

April  19. 
(4  Barn.  &  Adol.  628—629 ;  S.  C.  2  L.  J.  (N.  S.)  M.  C.  55.)  

T  628  1 
A  parish  may  be  indicted  for  non-repair  of  a  bridge,  without  stating         L        J 

any  other  ground  of  liability  than  immemorial  usage. 

Indictment  stated  that  there  is  a  certain  common  public  bridge 
called  Decoy  Bridge,  situate  in  the  parish  of  Hendon,  in  the 

(1)  3  B.  &  Aid.  40. 
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Rex  county  of  Middlesex,  in  the  King's  common  highway  there,  for 
The  Inhabi-  all  his  Majesty's  subjects  to  go,  return,  &c.  on  foot,  and  with 
Tendon'  horses,  and  carriages,  &c. ;  and  that  the  inhabitants  of  the  said 
parish,  from  time  whereof,  &c.  have  repaired  and  amended,  and 
been  used  and  accustomed,  &c.  and  of  right  ought  to  have  repaired 
and  amended,  and  still  of  right  ought,  &c.  the  said  bridge  when 
and  so  often  as  it  hath  been  or  shall  be  necessary ;  and  that  the 
said  bridge  on,  &c,  and  from  thence  hitherto  was  out  of  repair. 
Plea,  not  guilty.  At  the  sittings  in  Middlesex  after  last  Hilary 
Term  the  defendants  were  convicted,  and  now 

Talfourd,  Serjt.  moved  in  arrest  of  judgment : 

A  parish  is  not  chargeable  of  common  right  with  the  repair  of 
a  bridge,  and  therefore  an  indictment  against  them  for  non-repair 
ought  to  shew  some  consideration  for  such  duty  being  imposed 
upon  them,  and  not  merely  to  state  immemorial  usage.  In  the 
Glmburne  Beck  case  (Rex  v.  The  Inhabitants  of  the  West  Riding  (l)), 
it  is  laid  down  that  "  the  inhabitants  of  the  county  are  of  common 
right  bound  to  repair  all  public  bridges,  because  they  are  for  the 
benefit  of  the  county ;  "  and  that  "  if  a  man  builds  a  bridge,  and 
it  becomes  useful  to  the  county  in  general,  the  county  shall  repair 
[  *<»2»  ]  it."  It  is  *difficult  to  say  how  such  a  body  as  a  parish  could 
originally  incur  this  liability  (2) ;  it  could  not  be  ratione  tenune, 
and  they  are  not  a  corporation  for  the  purpose  of  taking  tolls. 
In  Rex  v.  Osicestry  (3)  a  hundred  was  charged  in  the  form  here 
used,  but  that  case  was  considered  chiefly  with  reference  to 
another  objection :  and  hundreds  and  ridings  are  integral  parts 
of  a  county :  parishes  are  not :  a  parish  is  often  in  two  counties. 

(Parke,  J. :  The  statute  22  Hen.  VIII.  c.  5,  for  the  repair  of 
bridges,  recites  in  sect.  2  that,  "  in  many  parts  of  this  realm  it 
cannot  be  known  and  proved  what  hundred,  riding,  wapentake, 
city,  borough,  town,  or  parish,  nor  what  person  certain  or  body 
politick  ought  of  right  to  make  such  bridges  decayed  ; "  and 
enacts  by  sect.  3  that  in  such  cases,  the  bridges  shall  be  made 
by  the  inhabitants  of  the  shire  or  riding.     This  recognizes  a 

(1)  5  Burr.  2594.  ingliam,  8  B.  &  C.  375. 

(2)  See  Bex  v.  The  Justices  of  Buck-  (3)  18  R.  R.  398  (6  M.  &  S.  361). 
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parish   as   a  district  which  might  be  liable  at  common  law  to         Rsx 
repair   bridges.     And  it  would  be  very  difficult  to  distinguish  the  Inhabi- 
this  case  from  that  of  a  township  charged  with  the  repair  of  a     ^Jn0^P 
highway,  where  the  liability  is  constantly  stated  as  established 
by  prescription.) 


Denman,  Ch.  J. : 
There  is  no  ground  for  a  rule. 


Rule  refused  (l). 


TOMLINSON  v.  BRITTLEBANK.  iwa. 

April  19. 
(4  Barn.  &  Adol.  630—632  ;  S.  C.  1  N.  &  M.  455 ;  2  L.  J.  (N.  S.)  K.  B.  105.) 


The  words,  "  He  robbed  J.  W."  are  actionable,  as  imputing  an  offence 
punishable  by  law.  If  they  were  used  in  any  other  sense,  the  defendant 
must  shew  it. 

Per  Denman,  Ch.  J.,  and  Pabke,  J. ;  Littledale,  J.  dulritante. 

Case  for  words.  The  declaration  contained  several  counts  for 
words  reflecting  on  the  plaintiff  as  an  attorney,  but  the  last 
count  merely  stated,  that  in  a  certain  discourse  which  the  defen- 
dant had  of  and  concerning  the  plaintiff  in  the  presence,  &c,  he, 
the  defendant,  contriving  and  intending  to  injure  the  plaintiff  in 
his  good  name,  fame,  and  credit,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  him,  the  false,  scandalous, 
malicious,  and  defamatory  words  following :  viz.  "He  robbed 
John  White  " ;  thereby  meaning  that  the  said  plaintiff  had  been 
and  was  guilty  of  an  offence  punishable  by  law.  No  special 
damage  was  laid,  applicable  to  this  count.  Plea,  the  general 
issue.  At  the  trial  of  this  cause  at  the  last  Assizes  for  Stafford, 
a  verdict  was  taken  for  the  plaintiff  upon  the  whole  declaration. 

(1)  See  Bex  v.  EvclesfieM,  19  R.  R.  that    the    extent    of    the    territory 

335,  340  (IB.  &  Aid.  348,  359);  Lord  chargeable   in    this    case    is   to    be 

ELLEXBORorGH  there,  referring  to  ascertained  by  usago    and  custom, 

the  Statute  of  Bridges  and  to  Magna  and  that  in  default  only  of  an  usage 

Charta,  cap.  15,  says  :  "  From  both  and  custom  to  charge  a  smaller  terri- 

which  statutes  it  appears  that  towns,  tory,  the  charge  shall  fall  upon  the 

or  districts  smaller  than  a  county,  larger,  that  is,  upon  the  county/ ' 

had  been  accustomed  in  some  cases  And  he  draws  an  analogy  from  the 

to  make  bridges ;  and  so  in  fact  they  liability  of  a  parish  to  repair  a  bridge, 

continue  to  do  until  this  day.     And  to  that  of  a  township  to  repair  a  road, 

upon  the  whole  it  seems  manifest,  by  usage. 


[  fi30] 
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i_R.it. 


TOMLINSON 

r. 
Brittle- 

BANK. 


[  *63l  ] 


li.  V.  Richards  now  moved  for  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested: 

The  words  in  this  count  are  not  actionable  without  special 
damage.  It  is  true  that  in  7  &  -8  Geo.  IV.  c.  29,  s.  6  (l),  the  word 
"  rob  "  is  used  to  signify  the  commission  of  a  felony ;  but  the 
word  is  of  equivocal  import,  like  "  forsworn,"  which  by  itself  is 
not  an  actionable  expression.  There  is  nothing  here  to  connect 
the  word  "rob"  with  any  *  transaction  to  which  the  statute 
applies:  it  is  not  said  that  the  plaintiff  robbed  White  of  any 
chattel  or  specific  thing.  In  Com.  Dig.,  Action  on  the  Case  for 
Defamation,  (D)  16,  robbery  is  mentioned  as  a  word  of  slander, 
but  the  instance  given  is,  where  it  was  spoken  of  a  clergyman  in 
his  profession,  "yonder  is  Dr.  A.  robbing  the  church."  In 
Com.  Dig.,  under  the  same  title,  (F)  2,  it  is  laid  down  that  to  say 
of  a  man  "  he  poisoned  A.,"  without  averring  that  A.  is  dead,  is 
not  sufficiently  certain  to  be  actionable  (semble),  and  in  (F)  4 
some  equally  strong  cases  are  put  with  respect  to  stealing. 


(Parke,  J. :  The  cases  under  that  head  in  Com.  Dig.,  as  to 
taking  words  in  mitiori  sensu,  have  been  very  much  criticised,  as 
going  into  too  great  minuteness  (2).  The  reason  assigned  is,  that 
when  those  cases  occurred,  vexatious  actions  for  words  were  too 
frequent,  and  the  Courts  resorted  to  subtleties  to  get  rid  of  them  (3). 
When  it  is  said  that  a  man  robbed  another,  does  not  it  imply  that 
he  took  something  from  him  ?) 

There  ought  at  least  to  be  some  explanation  by  the  context,  to 
give  words  the  unfavourable  sense  here  contended  for. 

(Parke,  J. :  That  is  where  the  sense  to  be  assigned  is  not  the 
ordinary  one.) 

It  is  for  the  plaintiff  to  establish  the  sense  which  he  relies  upon. 


(1)  It  enacts,  "  that  if  any  person 
shall  rob  any  other  person  of  any 
chattel,  money,  or  valuable  security, 
every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

(2)  An  instance  cited,  (F.  2,  ibid,), 
of   words   not   laid  with   sufficient 


certainty,  is,  "  He  cleaved  his  head  ; 
one  part  lay  on  one  shoulder,  another 
part  on  the  other;  without  saying 
that  he  was  dead,  2  Cro.  184." 

(3)  See  Button  v.  Heyward,  8  Mod. 
24. 
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Brittle- 
bank. 


An  innuendo  cannot  enlarge  it.     In  Holt  v.  Schole  field  (l),  where    Tomlinsox 

the  words  were,  "  T.  H.  has  forsworn  himself/'  an  innuendo  was 

added,  "  meaning  that  the  plaintiff  had  committed  wilful  and 

corrupt  perjury ; "  but  the  count  was  held  not  maintainable. 

If  the    present   count    is    good,    that    also  might  have  been 

supported. 


Denman,  Ch.  J. : 

Almost  any  words  may  be  used  in  more  than  one  sense.  But 
the  word  to  "  rob  "  gives  a  sufficient  description  of  an  offence 
punishable  bylaw  in  the  very  terms  of  the  statute  7  &  8  Geo.  TV. 
c.  29.  It  has  but  one  legal  sense.  "Forsworn  "  is  applicable, 
not  only  to  perjuries  punishable  at  law,  but  also  to  offences  of  the 
same  description  which  incur  no  temporal  punishment.  I  think, 
therefore,  that  the  count  is  sufficient. 

LlTTLEDALE,  J.  I 

I  do  not  think  the  term  "  to  rob  "  necessarily  means  taking 
goods  from  another  by  force  in  the  sense  of  the  statute,  and  I 
very  much  doubt  whether  the  count  is  good  ;  but,  as  my  brothers 
are  of  a  different  opinion,  there  will  be  no  rule. 

Parke,  J. : 

I  think  the  prima  facie  import  of  the  words  is,  that  the  plaintiff 
has  done  that  which  in  ordinary  parlance  is  called  robbing,  and 
is  described  in  this  count  as  a  punishable  offence.  If  they  were 
used  in  any  other  sense,  it  was  for  the  defendant  to  shew  it. 

Rule  refused. 


[  632  j 


WOODBRIDGE  and  AGER  and  Others  v.  SWANK" 

AND   OTHER8. 

;4  Barn.  &  Adol.  633—637 ;  S.  0.  1  N.  &  M.  724 ;  2  L.  J.  (N.  S.)  K.  B.  132.) 

After  the  bankruptcy  of  one  of  two  partners,  the  solvent  partner, 
thinking  the  firm  capable  of  paying  its  debts,  continued  the  business, 
and  paid  partnership  money  into  a  banker's,  to  be  applied  in  discharge 
of  running  bills  of  the  firm,  payable  at  the  bank ;  and  it  was  so  applied  : 


(1)  3  E.  E.  318  (6  T.  E.  691). 
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Held,  that  this  payment,  having  been  made  bona  fide,  and  without 
any  contemplation  of  bankruptcy  by  the  solvent  partner,  was  valid  at 
law. 

The  assignees  and  the  solvent  partner  afterwards  opened  a  fresh  account 
at  the  bank,  and  paid  in  900/.  to  discharge  a  debt  on  the  old  account, 
which  carried  interest.  The  second  partner  then  became  bankrupt : 
Held,  that  the  assignees  of  the  two  could  not  recover  this  last  sum. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue. 
At  the  trial  before  Denman,  Gh.  J.,  at  the  London  sittings  after 
last  Term,  the  following  facts  appeared  :  The  action  was  brought 
by  the  assignees  of  Parker  and  the  assignees  of  Ellis,  jointly,  to 
recover  two  sums  of  9001.  each,  which  were  paid  after  the  bank- 
ruptcy of  Ellis  to  the  defendants,  who  were  bankers  at  York. 
Ellis  and  Parker  were  in  partnership.  Ellis  became  a  bankrupt 
in  March,  1827  ;  and  after  his  bankruptcy  Parker  continued  to 
carry  on  the  joint  trade,  thinking  the  firm  solvent.  He  paid  into 
the  bank  of  the  defendants,  after  the  bankruptcy  of  Ellis,  9O0/., 
part  of  the  partnership  funds,  to  be  applied  by  the  defendants  to 
pay  running  bills  of  Parker  and  Ellis,  which  were  payable  at  the 
bank  ;  and  the  900/.  was  applied  accordingly.  This  was  the  first 
sum  of  900Z.  sought  to  be  recovered  in  this  action.  After  some 
time,  the  assignees  of  Ellis  joined  with  Parker  in  opening  a  fresh 
account  with  the  bank.  Parker  was  desirous  of  applying  the 
money  which  was  paid  in  on  this  account,  to  discharge  the  debt 
due  from  the  firm  on  the  old  account  to  the  bank,  and  which  was 
carrying  interest ;  and  he  obtained  the  consent  of  Ellis's  assignees 
to  the  transfer  of  the  sum  of  900/.  only,  their  solicitor  thinking 
that  that  sum  would  place  the  defendants  in  the  same  situation 
as  the  other  creditors  of  the  firm.  The  sum  of  900Z.  was  placed 
to  the  credit  of  the  defendants,  and  formed  the  second  sum  Bought 
to  be  *recovered  in  this  action.  Parker  became  bankrupt  in  1829 ; 
and  his  assignees  joined  with  those  of  Ellis  in  suing  the  bankers 
for  both  sums.  The  Lord  Chief  Justice  was  of  opinion  that 
they  were  not  entitled  to  recover  either  ;  and  he  directed  the  jury 
to  find  a  verdict  for  the  defendants,  but  reserved  liberty  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  those  sums  or  either  of  them. 

Sit'  James  Scarlett  now  moved  accordingly  : 

The  plaintiffs  are  entitled  to  recover  the  first  sum  of  900/., 
because  the  solvent  partner  had  no  authority  to  dispose  of  the 
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partnership  funds  after  the  bankruptcy  of  his  co-partner.  The 
effect  of  the  bankruptcy  of  one  partner  is  to  put  an  end  to  the 
partnership,  and  to  the  consequent  authority  which  one  partner 
has  to  bind  another  in  partnership  transactions.  The  partners, 
originally,  had  a  joint  interest  in  the  partnership  effects.  That 
interest  continues  joint  after  an  act  of  bankruptcy  of  one,  until, 
upon  the  taking  of  accounts,  it  is  ascertained  that  there  is  a 
surplus ;  and  then,  each  of  the  partners  has  a  separate  interest 
in  that  surplus.  Harvey  v.  Crickett  (l)  was  cited,  to  shew  that 
a  transfer  of  partnership  property  by  a  solvent  partner  after  an 
act  of  bankruptcy  committed  by  his  co-partner,  is  valid,  even 
though  the  solvent  partner  had  notice  of  his  co-partner  having 
committed  an  act  of  bankruptcy;  but  that  decision  is  wholly 
inconsistent  with  the  judgment  of  Lord  Eldon,  In  re  Wait  (2), 
where  he  decided  that  joint  creditors,  who  have  taken  joint  effects 
in  execution  subsequent  to  an  act  of  bankruptcy  by  one  of  the 
'partners,  cannot  retain  them  against  the  assignees  under  a 
separate  commission.  Speaking  of  an  execution  by  a  separate 
creditor,  he  says,  "that  it  always  appeared  to  him  that  the 
interest  of  the  individual  partner  was  all  which  a  creditor  of  that 
individual  could  take,  and  that  he  must  take  it  subject  to  all  the 
partnership  dealings."  Then,  speaking  of  the  interest  which 
either  partner  has,  after  a  bankruptcy  by  one,  he  says,  "  If  there 
is  a  partnership  of  A.  and  B.,  the  moment  an  act  of  bankruptcy 
is  committed  by  one  of  them,  A.  for  example,  if  a  commission  is 
issued  on  that  day,  or  one  is  afterwards  taken  out  which  has 
effect  from  that  time, — from  that  moment  the  partnership  is  put 
an  end  to.  The  question  then  is,  what  is  the  property  of  the 
insolvent  partner  A.,  and  what  is  the  property  of  the  solvent 
partner  B.  ?  A.  may  have  no  interest  in  the  joint  effects,  no 
property  at  all ;  B.  may  have  no  property  at  all ;  I  mean,  they 
may  have  no  separate  or  respective  interests,  because,  until  the 
whole  demands  of  both  A.  and  B.  are  settled,  you  cannot  say 
whether  any  thing  remains  to  be  divided  ;  and  that  must  depend, 
not  only  on  the  demands  against  both,  but  on  the  demands  which 
they  may  have  against  each  other."  The  effect  of  that  reasoning, 
if  it  be  correct,  is  to  shew,  that  the  solvent  partner  has  no  power 
(1)  17  R.  B.  338  (5  M.  &  S.  336).  (2)  1  Jac.  &  W.  605,  608. 
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to  dispose  of  any  part  of  the  joint  property  after  the  bankruptcy 

of  his  co-partner ;  and  that  is  consistent  with  Ramsbottom  v. 

Lewis  (l),  where  it  was  held  that  after  a  secret  act  of  bankruptcy 

committed  by  one  of  two  partners,  the  other  could  not  by  an 

indorsement  in  the  name  of  the  firm  transfer  negotiable  securities 

*  which   existed   before   the  act  of  bankruptcy.     And   Abel  v. 

Sutton  (2)  is  to  the  same  effect. 

Cur.  adv.  vult. 


[  *637  ] 


Denman,  Gh.  J.  in  the  course  of  the  Term  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows  : 

It  is  quite  clear  that  Ellis's  share  of  the  joint  effects  was  trans- 
ferred to  his  assignees  by  relation  to  his  act  of  bankruptcy,  and 
it  is  equally  clear  that  Parker's  remained  in  himself  after  the 
bankruptcy  of  Ellis,  and  therefore  the  assignees  and  the  solvent 
partner  were  tenants  in  common  of  all  the  partnership  funds. 
It  follows,  that  those  who  claim  under  the  solvent  partner  are  in 
the  same  situation,  and  according  to  the  case  of  Harvey  v. 
Crickett(3),  it  makes  no  difference  whether,  at  the  time  of 
acquiring  the  interest  of  the  solvent  partner,  the  party  claiming 
under  him  had  notice  of  the  bankruptcy  or  not.  In  that  case, 
all  the  previous  decisions  were  considered ;  and  the  result  of 
them  is,  that  a  creditor  of  the  firm  who  is  paid,  fairly  and  with- 
out any  contemplation  of  bankruptcy,  by  the  solvent  partner, 
after  the  bankruptcy  of  another,  has  a  good  defence  at  law,  to 
an  action  by  the  assignees  of  both ;  as  he  would  to  an  action  by 
the  assignees  of  the  bankrupt  partner,  and  by  the  solvent  partner 
himself. 

It  was  however  urged  that  the  case  In  re  Wait  (4),  decided  by 
Lord  Eldon,  was  a  subsequent  authority  to  the  contrary ;  and  if, 
upon  referring  to  that  case,  we  had  thought  that  it  had  thrown 
any  doubt  upon  the  previous  decisions  in  courts  of  law  upon  this 
subject,  we  certainly  *should  have  granted  a  rule,  with  a  view  to 
the  reconsideration  of  so  important  a  question.  But  we  are 
clearly  of  opinion   that  the  authority  of  those  cases   is  left 


(1)  1  Camp.  279. 

(2)  6  R.  R.  816  (3  Esp.  108). 


(3)  17  R.  R.  338  (5  M.  &  8.  336). 

(4)  1  Jac.  &  W.  605. 
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untouched.  The  Chancellor,  sitting  in  bankruptcy,  exercises 
both  a  legal  and  equitable  jurisdiction,  and  in  the  case  cited, 
and  in  that  of  Button  v.  Morrison  (l),  Lord  Eldon  is  considering 
the  equitable  rights  of  the  assignees  of  the  bankrupt  partner, 
representing  the  general  creditors. 

Whether  the  assignees  of  Ellis,  for  the  purpose  of  paying  the 
general  creditors,  have  in  this  particular  case  any  equitable 
claim  against  the  defendants  for  the  money  which  has  been  paid 
them,  fairly  and  honestly,  and  in  the  course  of  business,  by  the 
solvent  partner,  is  a  question  which  does  not  belong  to  a  court 
of  law  to  decide. 

With  respect  to  the  latter  sum  of  900Z.,  which  was  paid  with 

the  full  consent  of  Parker,  and  of  the  assignees  of  Ellis,  and 

without  the  least  suspicion  of  fraud,  there  is  not  any  question ; 

as  it  is  quite  clear  that  the  assignees  of  Ellis,  and  Parker  before 

his   bankruptcy,  could  not   have  recovered  it  back,  and   it  is 

equally  clear  that  the  assignees  of  both  have  no  right  to  sue  for 

it.    We  therefore  refuse  the  rule. 

Rule  refused. 


Wood- 
bridge 

SWANN. 


REX  v.  The  INHABITANTS  of  WROXTON  (2). 

(4  Barn.  &  Adol.  640—647  ;  S.C.1N.&  M.  712 ;  2  L.  J.  (N.  S.)  M.  C.  64.) 

To  render  a  marriage  invalid  within  the  4  Geo.  IV.  c.  76,  s.  22,  which 
enacts,  "that  if  any  persons  shall  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns,  the  marriages  of  such  persons  shall 
be  null  and  void,"  it  must  be  contracted  by  both  parties  with  a  know- 
ledge that  no  due  publication  has  taken  place.  And  therefore,  where 
the  intended  husband  procured  the  banns  to  be  published  in  a  christian 
and  surname  which  the  woman  had  never  borne,  but  she  did  not  know 
that  fact  until  after  the  solemnization  of  the  marriage  :  It  was  held,  that 
the  marriage  was  valid. 

On  appeal  against  an  order  of  two  justices,  whereby  Susannah 
Carpenter,  called  therein  the  wife  of  James  Carpenter,  was 
removed  from  the  parish  of  Moreton  Pinkney  in  the  county  of 
Northampton  to  the  parish  of  Wroxton  in  the  county  of  Oxford, 


(1)  11  E.  E.  56  (17  Ves.  193). 

(2)  See  the  same  principle  applied 
in  Templeton  v.  Tyree  (1872)  L.  B.  2 
P.  <fc  M.  420,  41  L.  J.  P.  &  M.  86; 


Oompertz  v.  Remit  (1872)  L.  E.  13 
Eq.  369,  41  L.  J.  Ch.  382  ;  R.  v.  Rea 
(1872)  L.  R.  1  C.  C.  E.  365,  41  L.  J. 
M.  C.  92.— R.  C. 


1833. 
April  20. 
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Rex  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
The  Inhabi-  Court  on  the  following  case : 
wboxton  James  Carpenter,  the  reputed  husband  of  the  pauper,  is  a 
parishioner  of,  and  legally  settled  in,  Wroxton,  the  appellant 
parish.  In  1829  he  courted  the  pauper,  whose  name  was 
Susannah  Spencer,  and  who  was  then  living  in  service  at 
Kennington  near  London  ;  and  she  consented  to  marry  him. 
He  knew  her  name,  and  told  her  that  he  would  see  the  banns 
properly  published.  She  took  no  steps  in  the  matter.  He  told 
her  that  they  had  been  published.  The  marriage  took  place  at 
St.  Mark's,  Kennington,  on  the  8th  of  October,  1829.  The 
banns  were  published  in  the  names  of  James  Carpenter  and 
Agnes  Watts;  and  the  register  was  produced,  containing  an 
entry  of  the  8th  of  October,  1829,  of  the  marriage  of  James 
Carpenter  and  Agnes  Watts  by  banns;  and  the  parish  clerk, 
who  attested  the  register,  identified  the  pauper  as  the  woman 
[  *64i  ]  married  under  the  name  of  *Agnes  Watts.  The  pauper  had 
never  gone  by  the  name  of  Agnes  Watts.  In  the  marriage 
service  the  clergyman  used  the  name  of  Agnes,  but  no  surname. 
The  pauper,  who  till  then  believed  that  she  was  about  to  be 
married  in  her  own  name,  looked  at  Carpenter,  who  told  her  to 
hold  her  tongue.  The  ceremony  then  proceeded.  The  clergy- 
man wrote  the  name  of  Agnes  Watts  in  the  register ;  and  the 
pauper,  although  she  could  write,  was  so  frightened  and  confused, 
that  she  only  made  her  mark  under  the  name  of  Agnes  Watts. 
On  coming  out  of  the  church,  she  told  Carpenter  that  he  had 
married  her  by  a  wrong  name,  and  he  said  it  would  stand  good, 
and  that  the  banns  had  been  published  in  the  names  of  James 
Carpenter  and  Agnes  Watts,  but  that  it  would  save  expense. 
Before  he  said  this,  the  pauper  did  not  know  that  the  banns 
had  been  published  in  a  wrong  name.  Carpenter  then  scratched 
the  name  of  Agnes  Watts  out  of  the  certificate,  and  inserted  that 
of  Susannah  Carpenter. 

Waddington    and    Iteynohte,   in    support   of   the    order   of 
Sessions : 

The  marriage  in  this  case  was  valid,  because  the  pauper,  at 
the  time  of  the  solemnization,  did  not  know  that  the  banns  had 
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been  unduly  published.     It  would  have  been  a  void  marriage  by         Rbx 
the  26  Geo.  II.  c.  88,  which  by  sec.  2  enacts,  that  no  parson,  the  Inhabi- 
&c,  shall  be  obliged  to  publish  banns  of  matrimony  unless  the     wboxton 
persons  to  be  married  shall,  seven  days  at  least  before  the  time 
required  for  the  first  publication  of  such  banns  respectively  deliver 
or  cause  to  be  delivered  to  him,  a  notice  in  writing  of  their  true 
christian  and  surnames ;   and  by  sec.  8,  declares  all  marriages 
solemnized  without  publication  of  banns,  or  licence,  null  and 
void.     On  this  statute,  it  has  been  held  that  a  *publication  of       r *****  ] 
the  banns  by  a  wrong  name,  was  no  publication  at  all.     The 
consequence  was,  that  a  husband,  to  whom  the  publication  of 
banns  was  usually  entrusted,  might,  by  his  own  fraud,  render 
the   marriage   void.      To   prevent  that,   a   new   provision   was 
introduced  into  the  4  Geo.  IV.  c.  76,  which  by  sec.  22  enacts,  that 
if  any  persons  shall  knowingly  and  wilfully  intermarry  without 
due  publication   of  banns,  or  licence,  the  marriages  of  such 
persons  shall  be  null  and  void  to  all  intents  and  purposes.     Now 
the  words  "  any  persons/'  in  the  plural  number,  prima  facie 
import  both  parties,  and   if  that   be   so,  then,  to  render  the 
marriage  void,  both  parties  should  be  cognizant  of  the  undue 
publication  of  banns.     When  the  statute  is  meant  to  apply  to 
either   of    the    parties    separately,   it   is   so  expressed;    as  in 
sections  7  and  14.     In  Wiltshire  v.  Prince,  otherwise  Wiltshire  (l), 
Dr.  Lushington  forbore  to  decide  the  present  question.   This  being 
an  Act  in  restriction  of  the  liberty  of  marriage,  must  be  construed 
strictly :  Hodgkimon  v.  Wilkie  (2) ;  and  so  construing  the  words 
"  wilfully  and  knowingly,"  they  denote  acts  done  with  a  con- 
sciousness that  the  party  is  doing  wrong.     That  construction 
was  put  on  similar  words  in  the  statute  9  Anne,  c.  10,  which 
imposes  a  penalty  upon  a  postmaster  wittingly,  willingly,  and 
knowingly  detaining  letters,  and  which  was  held  not  to  apply  to 
a  case  where  the  postmaster   delivered  letters  to  an  assignee 
addressed  to  the  bankrupt,  bond  fide  believing  that  the  assignee 
was  entitled  to  have  them  :  Meirelles  v.  Banning  (3).     Now  here, 
the  pauper,  one  of  the  parties  to  the  marriage,  did  not  know, 
until  after  she  left  the  church,  that  the  banns  had  been  published 

(1)  3  Hagg.  Eccl.  Rep.  332.  (3)  2    B.    &    Ad.   909.     See   also 

(2)  1  Uagg.  Consist.  Rep.  262.  UMm  v.  Lunrir,  3  Camp   1KH. 
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Rex  *in  a  wrong  name.     Besides,  the   Legislature   seems   to  have 

The  inhabi-  assumed  in  sec.  28,  that  there  may  be  a  valid  marriage  where 
Wboxton  one  °*  ^e  Parties  *°  i*  knew  that  the  banns  had  not  been  duly 
[  »64S  ]  published  ;  for  it  enacts,  "  if  any  valid  marriage  shall  be  pro- 
cured by  a  party  thereto  to  be  solemnized  by  banns  between 
persons  one  or  both  of  whom  shall  be  under  the  age  of  twenty- 
one  years,  not  being  a  widower  or  widow,  such  party  knowing 
that  such  person  under  the  age  of  twenty-one  years  had  a  parent 
or  guardian  then  living,  and  that  such  marriage  was  had 
without  the  consent  of  such  parent  or  guardian,  and  knowing 
that  banns  had  not  been  duly  published  according  to  the  pro- 
visions of  this  Act,  and  having  knowingly  caused  and  procured 
the  undue  publication  of  banns,  then  it  shall  be  lawful  for  the 
Attorney-General  to  sue  for  a  forfeiture  of  all  estate,  &c.  which 
hath  accrued  or  shall  accrue  to  the  party  so  offending  by  force 
of  such  marriage." 

Dwarris  and  Ilumfrey,  contra  : 

The  question  undoubtedly  turns  on  the  4  Geo.  IV.  c.  76,  s.  2*2, 
which,  in  order  to  invalidate  a  marriage,  requires  two  things : 
1st,  a  want  of  due  publication  of  banns,  and  2ndly,  that  the 
parties  should  intermarry  with  a  knowledge  of  that  fact;  for 
that  is  a  fraud  on  the  Marriage  Act.  Now  the  decisions  on  the 
statute  26  Geo.  IV.  c.  33,  establish  that  the  publication  by  banns 
must  be  in  the  proper  names  of  the  parties  acquired  by  baptism 
or  by  reputation.  The  word  "  due,"  in  the  statute  4  Geo.  IV.,  if 
it  makes  any  difference,  renders  the  case  stronger.  Section  7 
explains  the  intention  of  the  Legislature,  for  it  requires  the 
parties  seven  days  at  least  before  the  time  required  for  the 
[  *644  J  publication  of  the  banns  respectively  to  deliver  notice  *in  writing 
of  their  true  christian  names  and  surnames.  All  the  authorities 
on  the  construction  of  the  statute  26  Geo.  II.  c.  83,  are  collected 
in  Rex  v.  Billinghnrst  (l),  and  are  classified  by  Lord  Tenterden 
in  Rex  v.  Tibshelf  (2),  and  they  shew  that  where  the  banns  are 
published  in  a  name  or  names  totally  different  from  those  which 
the  parties,  or  one  of  them,  ever  used,  or  by  which  they  were 

(1)  15  E.  R.  474  (3  M.  &  S.  250).  (2)  1  B.  &  Ad.  190. 
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ever  known,  the  marriage  in  consequence  of  that  publication  is  Rkx 
invalid  ;  but  where  there  is  a  partial  variation  of  name  only,  as  the  Inhabi- 
the  alteration  of  a  letter  or  letters,  or  the  addition  or  suppression  ^hoSt on. 
of  one  christian  name,  the  publication  may  or  may  not  be  void  ; 
the  supposed  mis-description  may  be  explained,  and  it  becomes 
the  subject  of  inquiry,  whether  it  was  consistent  with  honesty 
of  purpose  or  arose  from  a  fraudulent  intention.  That  being 
the  state  of  the  law  before  the  late  statute,  the  enactment 
contained  in  it,  that  marriages  knowingly  and  wilfully  had 
without  due  publication  of  banns  should  be  void,  was  wholly 
unnecessary  with  reference  to  cases  in  which  there  had  been 
only  a  partial  mis-description,  and  must  have  been  intended 
therefore  to  apply  to  cases  where  there  had  been  a  total  mis- 
description, and,  in  such  cases,  to  let  in  the  same  inquiry  as 
to  the  motives  of  the  parties  which  might,  previously  to 
that  statute,  have  taken  place  where  there  had  been  a  partial 
mis-description. 

Then  it  becomes  a  question  on  the  facts  of  this  case,  whether 
the  parties  did  knowingly  and  wilfully  intermarry  without  due 
publication  of  banns?  Now,  that  must  be  inferred  from  the 
conduct  of  each  at  the  time  of  the  marriage.  The  object  of  the 
man  clearly  was  *to  elude  the  statute :  he  said  his  motive  was  to  [  *645  ] 
save  expense ;  and  as  to  the  woman,  as  soon  as  the  clergyman 
addressed  her  by  the  name  of  Agnes,  she  must  have  known  that 
there  had  been  a  false  description  of  her,  and  yet  she  afterwards 
put  her  mark  to  the  register.  She,  therefore,  assented  to  the 
false  description,  knowing  at  the  time  of  the  marriage  that  it 
was  so.  The  28rd  sec.  of  the  4  Geo.  IV.  c.  76,  has  no  bearing  in 
this  case ;  the  object  of  the  Legislature  there  was,  in  a  case 
where  the  woman  had  been  deceived  throughout,  to  deprive  the 

husband  of  her  fortune. 

Cur.  adv.  vult. 

Denman,  Ch.  J.  in  the  course  of  the  Term,  delivered  the  judg- 
ment of  the  Court  : 

In  this  case,  the  Sessions  confirmed  an  order  for  the  removal 
of  Susannah  Carpenter,  as  the  wife  of  James  Carpenter.  The 
question  was  whether  she  was  his  wife,  and  turned  upon  the 
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Rex  22nd  sec.  of  the  4  Geo.  IV.  c.  76,  the  Marriage  Act  in  force  in 

The  inhabi-  1829,  when  the  ceremony  was  performed. 
WfSxton  ^^e  case  ^ted  that  James  Carpenter  prevailed  upon  Susannah 

Spencer  to  marry  him,  and  told  her  he  would  see  the  banns 
properly  published,  and  afterwards  that  they  had  been  published. 
She  took  no  steps  in  the  matter.  He,  however,  procured  the 
banns  to  be  published  in  the  names  of  James  Carpenter  and 
Agnes  Watts,  which  latter  name  the  pauper  had  never  borne. 
In  performing  the  service,  the  clergyman  applied  to  her  the  name 
of  Agnes,  till  which  time  she  believed  that  she  was  about  to  be 
married  by  her  own  name,  and  she  did  not  know,  until  after  the 
marriage,  that  the  banns  had  been  published  in  a  wrong  name. 
[  646  ]  The  facts  above  recited  are  the  only  material  ones  in  the  case. 

To  shew  the  marriage  void,  the  case  of  Rex  v.  Tib8helf(i),  decided 
in  this  Court  in  Trinity  Term,  1830,  was  relied  upon.  This  case 
was  decided  under  the  26  Geo.  II.  c.  33,  commonly  called  the 
Marriage  Act,  which  by  sect.  8  provides  that  all  marriages  that 
shall  be  solemnized  without  publication  of  banns,  or  licence, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever ; 
and  in  a  series  of  decisions  on  that  statute,  founded  on  a 
reference  to  the  second  section,  it  was  held  that  the  banns  were 
to  be  published  in  the  true  names  of  the  parties,  otherwise  it  was 
no  publication  at  all. 

The  words  of  the  present  Act  are  wholly,  and  we  must 
presume,  advisedly  different.  The  only  clause  avoiding  a 
marriage  for  want  of  banns  is  the  22nd,  which  enacts,  that  if 
any  persons  shall  knowingly  and  wilfully  intermarry  without 
due  publication  of  banns,  or  a  licence  first  had  and  obtained,  the 
marriages  of  such  persons  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever. 

We  are  of  opinion,  that  in  order  to  invalidate  a  marriage 
under  this  enactment,  it  must  be  contracted  by  both  parties 
with  a  knowledge  that  no  due  publication  of  the  banns  had  taken 
place.  Now,  the  Sessions  have  here  negatived  such  knowledge 
on  the  part  of  the  pauper. 

The  only  decision  which  is  reported  on  the  effect  of  this 
section,  is   that  of  the   case  of   Wiltshire  v.  Prince  otherwise 

(1)  1  B.  &  Ad.  190. 
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Wiltshire  (l),  in  which  Dr.  Lushington  expressly  founded   his         Rrx 
judgment  of  nullity  on  the  fact,  that  *both  the  man  and  the  The  Inhabi- 
woman   were  aware  that  the  banns  had  been  published  in  a     ^rqxton. 
manner  calculated  to  conceal  the  identity  of  one  of  the  parties.       [  »647  ] 
We  therefore  think  the  marriage  valid,  and  confirm  the  orders. 

Order  of  Sessions  confirmed. 


EMPSON  v.  WILLIAM  SODEN  and  GEOKGE 
SODEN. 

(4  Barn.  &  Adol.  655—657 ;  S.  C.  1  N.  &  M.  720.) 

A  tenant  (not  a  gardener  by  trade)  cannot  remove  a  bonier  of  box 
planted  on  the  demised  premises  by  himself,  unless  by  special  agreement 
with  the  landlord. 

Trover  for  one  cart-load  of  box  and  one  thousand  plants  of 
box.  Plea,  not  guilty.  At  the  trial  before  Denman,  Ch.  J.  at  the 
last  Warwick  Assizes,  the  material  facts  appeared  to  be  as  follows. 
Mrs.  Mackie  was  tenant  to  one  Morris  of  a  house  and  garden, 
which  she  gave  up  at  Michaelmas,  1830,  and  was  tljen  succeeded 
*by  the  defendant  George  Soden.  Before  her  tenancy  expired, 
she  sold  to  the  plaintiff  a  quantity  of  box  which  she  had  brought 
upon  the  premises,  and  planted  as  borders  to  a  walk  made  by  her 
in  the  garden.  After  Michaelmas,  the  plaintiff  came  upon  the 
premises  to  take  away  the  box,  and  had  dug  up  some  of  the  plants, 
when  the  defendants  obliged  him  to  desist,  and  to  quit  the  place, 
leaving  behind  the  plants  which  he  had  rooted  up.  Some  evi- 
dence was  given  to  shew,  that  Mrs.  Mackie,  before  giving  up 
possession,  had  had  licence  from.G.  Soden,  the  incoming  tenant, 
to  leave  the  box  upon  the  premises  till  it  could  conveniently  be 
removed.  The  case  ultimately  turned  upon  the  question,  whether 
growing  box  were  such  an  article  as  could  be  removed  by  a  tenant 
during  the  term.  On  this  point  the  plaintiff  was  nonsuited,  with 
leave  to  move  to  enter  a  verdict  for  one  shilling  damages. 

Humfrey  now  moved  accordingly : 
The  strictness  of  the  law  with  respect  to  things  annexed  to 
the  freehold  has  been  much  relaxed  in  modern  times,  and  the 
(1)3  Ilagg.  Eccl.  Rep.  332. 


1833. 
April  20. 

[  <,:,:>  ] 


[  *65«; 
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Empson  rule,  as  deduced  from  the  cases  in  Amos  &  Ferard  on  Fixtures, 
soden.  P-  77,  is  "  that  a  tenant  is  entitled  to  take  away  certain  things 
which  he  has  at  his  own  expense  affixed  to  the  demised  premises 
for  the  purpose  of  ornament  and  furniture.  And  the  principle 
on  which  this  rule  is  founded  appears  to  be,  that  as  annexations 
of  this  nature  must  generally  be  designed  for  temporary  purposes 
only,  it  would  greatly  incommode  tenants  in  the  enjoyment  of 
their  estates,  if,  by  every  slight  attachment  to  the  freehold,  the 
property  should  immediately  be  changed,  and  pass  over  to  the 
reversioner."  Every  case  of  this  kind  must  depend  mainly  on 
[  *657  ]  its  own  circumstances.  This  principle  *was  lately  acted  upon 
in  the  Common  Pleas,  in  Orymes  v.  Boweren  (l). 

(Parke,  J. :  There  is  no  authority  for  saying  that  an  ordinary 
tenant  may  take  up  growing  trees  without  a  special  agreement 
for  that  purpose.) 

The  question  is  whether  any  damage  results  to  the  freehold. 
Could  not  a  tenant  remove  flowers  which  he  had  planted  in  the 
ground  ? 

(LlTTLEDALE,  J.  :    No. 

Denman,  Ch.  J. :  A  border  of  box  is  a  thing  intended  to  be 
permanent. 

Parke,  J. :  It  might  as  well  be  contended  that  a  tenant  could 
take  up  hedges.) 


Per  Curiam  :  There  must  be  no  rule. 


Rule  refused. 


1833.  ROBERTS  v.  DAVET(i). 

April  23. 

(4  Barn.  &  Adol.  664—673 ;  S.  C.  1  N.  &  M.  443 ;  2  L.  J.  (N.  8.)  K.  B.  141.) 

L  '      J  Trespass  for  breaking  and  entering  the  lands  of  the  plaintiff,  and 

sinking  pits.  Plea,  that  before  the  plaintiff  had  any  thing  in  the  said 
lands,  one  U.  was  seised  in  fee  of  one  undivided  third  part  therein,  and, 
by  indenture,  granted  to  B.,  licence  to  dig,  mine,  &c.  throughout  his 

(1)  31  R.  R.  460  (6  Bing.  437).  115,  47  L.  J.  P.  C.  8  ;   and  in  Jamrs 

(2)  See  a  similar  principle  applied      v.   Young  (1884)  27  Ch.  D.  652,  53 
in  Davwportv.  7^.(1877)3  App.  Cas.      L.  J.  Ch.  793,  51  L.  T.  75.— R.  C. 
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one  third  part,  with  liberty  to  erect  engines,  &c.  for  the  term  of  twenty-       Roberts 
one  years ;  that  before  the  expiration  of  the  term  the  grantee  died,  and  *. 

his  executrix  became  legally  entitled  to  the  enjoyment  of  the  licence,         Davey. 
and  because  she  could  not  enjoy  it  so  fully  as  it  was  lawful  for  her  to 
do  without  committing  the  supposed  trespasses,  the  defendant,  as  her 
servant,  entered  upon  the  said  lands,  and  upon  the  plaintiff's  possession, 
and  committed  the  same. 

Replication,  that  the  supposed  licence  was  granted  subject  to  a  con- 
dition, "that  if  the  grantee,  his  executors,  &c.  should  neglect  to  work 
the  mines  for  a  certain  time,  or  should  fail  in  the  performance  of  all  or 
any  of  the  covenants,  then  and  from  thenceforth  the  indenture  and  the 
liberties  and  licences  thereby  granted,  should  cease,  determine,  and  be 
utterly  void  and  of  no  effect."  Averment,  that  the  grantee,  for  a  space 
of  time  exceeding  that  specified,  neglected  to  work  the  premises,  contrary 
to  the  condition,  and  the  licence  thereby  became  utterly  void : 

Held,  on  general  demurrer  to  the  replication,  that  the  word  *'  void  "  in 
the  proviso  meant  voidable  at  the  election  of  the  grantor,  and,  there- 
fore, that  it  was  necessary  for  the  plaintiff  to  allege  that  the  grantor 
or  some  person  claiming  under  him  (which  it  was  not  shewn  that 
the  plaintiff  did)  had  by  some  act  evinced  his  intention  to  avoid  the 
licence. 

Trespass  for  breaking  and  entering  the  lands  of  the  plaintiff, 
called  Carvannell,  in  the  parish  of  Gwennap,  in  the  county  of 
Cornwall,  and  sinking  shafts,  and  carrying  away  ore.  Plea,  that 
on  the  7th  of  June,  1821,  long  before  the  said  time,  when,  &c, 
and  before  the  plaintiff  had  any  thing  in  the  said  lands,  one 
Stephen  Ustwicke  was  seised  in  fee  of  one  undivided  third  part 
in  the  said  lands ;  and  by  indenture  between  him  of  the  one  part, 
and  John  Bullocke  of  the  other  part,  he,  Ustwicke,  ^granted  to  [  *<W5  ] 
Bullocke,  his  executors,  administrators,  and  assigns,  full  and  free 
liberty,  licence,  and  authority  to  dig,  mine,  and  search  for  tin, 
tin  ore,  and  all  other  ores,  metals,  and  minerals  within,  through- 
out, and  under  all  that,  his  one  third  part  undivided,  of  and  in 
the  said  lands,  with  free  liberty,  licence,  power,  and  authority  to 
erect  such  engines  and  buildings,  &c.  as  might  be  useful  and 
convenient  in  the  use  and  exercise  of  such  several  liberties, 
licences,  &c. ;  and  also  to  divert  and  use  waters  and  water-courses, 
for  the  purpose  of  working  such  engines,  and  to  make  new  leats 
for  carrying  off  water  for  the  like  purpose ;  to  have  and  to  hold 
the  liberties,  licences,  <fcc.  thereby  granted  to  the  said  J.  B.  &c. 
for  the  term  of  twenty-one  years.  Averment,  that  before  the 
expiration  of  the  said  term,  &c,  to  wit,  on  and  before  the  times 
when,  &c,  J.  B.  made  his  will,  and  appointed  one  Betsey  Lovell 
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Roberts  Bullocke,  his  wife,  executrix,  and  died ;  that  she  duly  took  upon 
Davey.  herself  the  execution  of  the  said  will,  and  became  and  was  legally 
entitled  to  the  use,  exercise,  and  enjoyment  of  the  liberty,  licence, 
and  authority  so  granted  by  the  said  indenture  to  Bullocke,  his 
executors,  &c.  for  the  residue  of  the  term.  The  plea  then  stated, 
that  because,  without  committing  the  said  trespasses,  the  said 
Betsey  Lovell  Bullocke  could  not,  at  the  times  when,  &c.  have 
or  enjoy  the  said  liberty,  licence,  and  authority  so  fully  and 
effectually  as  it  was  lawful  for  her  to  do,  the  defendant,  as  her 
servant  and  by  her  command,  entered  into  and  upon  the  lands 
in  which,  <fcc.  in  and  upon  the  plaintiff's  possession  thereof,  and 
committed  the  supposed  trespasses. 

Replication,  that  the  supposed  liberty,  licence,  and  authority 
were  granted  subject  to  a  condition,  that  if  J.  B.  his  executors, 
[  *,;,w>  ]  &c.  should,  at  any  time  or  times,  *neglect  effectually  to  work  the 
said  premises,  by  the  said  supposed  indenture  granted,  for  any 
time  or  times  exceeding  in  the  whole  six  calendar  months  in  any 
one  year  of  the  said  term,  or  should  not  work  effectually  such 
mine  or  mines,  and  the  veins  and  lodes  discovered,  or  to  be  dis- 
covered, within  the  said  premises,  unless  hindered  by  unavoidable 
accident,  or  should  fail  in  the  performance  of  all  or  either  of  the 
covenants,  &c.  in  the  said  supposed  indenture  contained,  then, 
and  from  thenceforth,  that  supposed  indenture,  and  the  liberties, 
licences,  powers,  and  authorities  thereby  granted,  and  every  of 
them,  should  cease,  determine,  and  be  utterly  void  and  of  no  effect 
to  all  intents  and  purposes.  The  replication  then  averred,  that 
J.  B.  in  his  lifetime,  and  the  executrix  afterwards,  for  a  space  of 
time  exceeding  in  the  whole  six  calendar  months,  &c,  neglected 
effectually  to  work  the  said  premises  by  the  said  supposed  inden- 
ture granted,  he  the  said  J.  B.  not  having  been  during  the  said 
time  hindered  by  unavoidable  accident,  contrary  to  the  con- 
dition of  the  said  indenture,  and  true  intent  and  meaning  thereof, 
whereby  the  said  supposed  indenture,  and  the  said  supposed 
liberty,  licence,  and  authority,  long  before  the  committing  of 
the  trespasses  mentioned  in  the  plea,  to  wit,  on  the  8th 
December,  1822,  ceased,  determined,  and  became  and  were 
utterly  void  and  of  no  effect. 
General  demurrer  and  joinder. 
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Follctt,  in  support  of  the  demurrer :  Roberts 

r. 

The  instrument  set  out  on  the  record  is  a  licence  granted  by  Davey. 
Ustwicke  before  the  plaintiff  had  any  interest  in  the  land  in 
question ;  and  the  latter,  in  his  replication,  without  connecting 
himself  with  Ustwicke,  or  shewing  any  authority  from  *him,  or  [  •<>67  ] 
any  person  claiming  under  him,  states  merely  that  Bullocke  had 
not  performed  certain  covenants  in  the  lease,  and  that  the  lease 
thereby  became  void.  It  follows,  therefore,  that  if  the  license  be 
not  absolutely  void,  but  voidable  only  at  the  option  of  the 
grantor,  the  replication  is  bad.  Now  Doe  d.  Bryan  v.  Baneks  (l) 
shews  that  a  lease  with  a  proviso  similar  to  that  in  this  license 
is  voidable  only  at  the  option  of  the  lessor.  There  the  lease  was 
of  coal  mines  for  ninety-nine  years,  reserving  a  royalty  rent  for 
every  ton  of  coals  raised,  and  a  proviso  that  the  lease  should  be 
void  to  all  intents  and  purposes  if  the  tenant  should  cease  working 
at  any  time  for  two  years ;  and  it  was  held  that  the  true  con- 
struction of  the  proviso  was,  that  the  lease  was  only  voidable  at 
the  option  of  the  lessor.  In  Arnsby  v.  Woodward  (2)  the  proviso 
was,  "that  if  the  rent  should  be  in  arrear  for  twenty-one  days 
after  demand  made,  or  if  any  of  the  covenants  should  be  broken, 
the  term  thereby  granted,  or  so  much  thereof  as  should  be  unex- 
pired, should  cease,  determine,  and  be  wholly  void;  and  it  should 
be  lawful  for  the  landlord  to  enter  and  the  same  to  hold  to  his 
own  use,  and  expel  the  lessee."  It  was  held  that  this,  in  the 
event  of  a  breach  of  covenant,  made  the  lease  voidable  and  not 
void ;  and  that  the  landlord  was  bound  to  enter  in  order  to  take 
advantage  of  the  forfeiture,  and  that,  not  having  done  so,  he 
waived  the  forfeiture  by  a  subsequent  receipt  of  rent.  In  Rede  v. 
Farr  (3),  there  citQjl,  it  was  held  that  such  a  proviso  did  not  make 
the  lease  voidable  by  the  lessee,  on  the  principle  that  a  party 
shall  never  take  advantage  of  his  own  *wrong.  If  it  might  be  [  *6(>8  ] 
determined  at  the  option  of  the  person  in  possession,  the  landlord 
might  thus  be  deprived  of  the  benefit  of  all  the  covenants :  and 
if  a  stranger,  like  the  plaintiff,  could  treat  it  as  void,  the  landlord 
might  be  deprived  of  a  beneficial  rent  when  he  and  the  tenant 
were  agreed  that  the  lease  should  continue.     The  result  of  the 

(1)  23  B.  R.  318  (4  B.  &  Aid.  401).  (3)  18  R.  R.  329  (6  M.  &  S.  121). 

(2)  6  B.  &  C.  519. 
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Roberts  authorities  is,  that  the  difference  supposed  formerly  to  exist 
Davey.  between  leases  for  lives  and  for  years,  as  to  the  necessity  of  an 
entry  to  avoid  the  lease,  no  longer  exists.  That  being  so,  it  follows 
that  in  order  to  avoid  this  licence  the  grantor  or  some  one  in 
privity  with  him  should  either  have  entered,  or  done  some  act 
shewing  his  intention  to  determine  the  licence. 

Jeremy,  contra : 

The  instrument  set  out  upon  the  record,  passed  to  the  grantee 
no  interest  in  the  soil,  but  a  mere  easement  in  it.  It  is  not  a 
lease;  but  contains  a  mere  licence  to  dig  and  search  for  minerals, 
subject  to  a  condition:  Doe  d.  Hanley  v.  Wood(i).  The  con- 
sideration of  the  grant  wras  the  render  of  the  ores.  The  perform- 
ance of  that  condition  goes  to  the  whole  consideration  of  the 
grant,  and,  as  in  any  case  of  mutual  and  dependent  covenants, 
must  have  been  averred  in  pleading  by  the  grantee,  for  the 
purpose  of  enforcing  such  grant :  1  Wms.  Saunders,  320,  d. «.  4. 
Here,  if  there  be  no  performance,  the  whole  profit  of  the  subject- 
matter  of  the  grant  will  be  lost  to  the  lord  for  the  whole  term. 
Then,  this  being  a  licence  for  a  term  of  years,  to  dig  for  minerals, 
subject  to  a  condition  that  it  should  be  void  on  the  grantee's 
[  *669  ]  neglecting  to  work  the  mines  for  the  time  therein  mentioned,  *it 
became,  on  such  neglect,  absolutely  void ;  and  not  merely  void- 
able at  the  option  of  the  grantor.  Even  as  to  leases,  there  is  a 
distinction  in  this  respect  between  leases  for  lives  and  for  years. 
In  the  former,  if  the  tenant  be  guilty  of  any  breach  of  the  con- 
dition of  re-entry,  the  lease  is  only  voidable,  and  not  determined 
until  the  lessor  re-enters,  or  brings  an  ejectment  for  the  forfeiture  ; 
but,  in  a  case  of  a  lease  for  years,  it  is  absolutely  determined  by 
the  breach :  1  Wms.  Saund.  287,  c,  n.  16.  In  the  cases  cited 
on  the  other  side,  the  leases  were  undoubtedly  for  years;  but 
they  passed  an  interest  in  the  land,  and  not  as  this  grant  does, 
a  mere  easement  in  it.  In  Anishy  v.  Woodward  (2),  there  was  a 
clause  of  re-entry  superadded  to  the  provision  for  avoidance,  and 
the  Court  held  that  both  were  to  be  construed  together,  as 
amounting  only  to  a  power  of  determining  the  lease  by  re-entry, 
and  that  a  subsequent  acceptance  of  the  rent  was  a  recognition 
(1)  21  R.  R.  469  (2  B.  &  Aid.  724).  (2)  6  B.  &  C.  519. 
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of  a  lease  still  subsisting.  In  Doe  d.  Bryan  v.  Bancks  (l),  a  Roberts 
tenant  attempted  to  insist  on  a  forfeiture  created  by  his  own  act,  davey. 
and  thereby  to  convert  the  term  into  a  yearly  tenancy ;  but  the 
Court  held,  that  the  lease  did  not  become  void,  unless  the  land- 
lord thought  fit  to  make  it  so;  and  there  was  a  subsequent 
receipt  of  rent.  In  Rede  v.  Farr(2),  a  proviso  for  avoidance  on 
non-payment  of  rent  was  held  not  to  enable  the  lessee  to  vacate 
the  lease ;  and  that  upon  the  principle  that  a  party  cannot  take 
advantage  of  his  own  default.  Here  the  plaintiff,  who,  in  the 
pleadings,  is  admitted  to  be  in  lawful  possession,  stands  in  the 
situation  of  the  original  grantor. 

(Den man,  Ch.  J. :  That  does  *not  appear.   It  is  consistent  with       [  •670  ] 
the  facts  stated  in  the  pleadings,  that  the  plaintiff  may  be  the 
owner  of  the  other  two  thirds. 

Parke,  J. :  Possession  is  not  sufficient,  provided  it  be  necessary 
that  some  one  in  privity  with  the  grantor  should  have  done  an 
act  to  determine  the  licence.) 

No  entry  or  claim  by  the  grantor,  or  any  person  claiming  under 
him,  was  necessary  to  determine  this  licence.  A  licence  lies  only 
in  grant,  and  not  in  livery ;  and,  therefore,  re-entry  is  not  neces- 
sary to  determine  it.  There  is  a  distinction  between  a  condition 
annexed  to  a  freehold  lease  and  one  annexed  to  a  lease  for  years. 
A  lease  for  life  cannot  commence  by  words  without  other  circum- 
stances, viz.  livery  and  seisin,  and  therefore  shall  not  be  deter- 
mined without  entry ;  but  a  lease  for  years  may  begin  by  words 
without  entry,  and  may  be  determined  by  words  without  entry : 
Browning  v.  Beston  (3) ;  and  Go.  Litt.  214  b  is  to  the  same  effect. 
And  when  the  land  itself  remains  in  the  possession  of  the  grantor, 
no  entry  or  claim  by  him  is  necessary  to  determine  the  grant. 
In  Co.  Litt.  218  a  it  is  said,  "  if  I  grant  a  rent-charge  in  fee  out 
of  my  land  upon  condition,  there,  if  the  condition  be  broken,  the 
rent  is  extinct  in  my  land,  because  I  (that  am  in  the  possession 
of  the  land)  need  make  no  claim  upon  the  land,  and,  therefore, 

(1)  23  R.  R.  318(4  B.&  Aid.  401).  (3)  Plowden,    135,    136;    1   Wms. 

(2)  18  R.  R.  329  (6  M.  &  S.  121).        Saund.  287,  c.  n.  16. 

r.r. — vol.  xxxvni.  23 
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Roberts  the  law  shall  adjudge  the  rent  void  without  any  claim/'  In 
Da  vet.  Digges's  case  (i)  it  is  said  to  have  been  agreed  in  20  Edw.  IV.  18  and 
19  a,  that  "  if  a  feoffment  be  made  upon  collateral  condition,  and 
before  the  condition  performed  the  feoffee  leases  it  to  the  feoffor, 
if  afterwards  the  feoffee  doth  not  perform  the  condition,  the  land 
[  *C71  ]  shall  be  in  the  feoffor  immediately  *  without  entry  or  claim, 
because  he  himself  is  in  possession  of  the  land.  So  if  a  villein 
purchases  rent  which  is  issuing  out  of  the  lord's  land,  it  shall  be 
in  the  lord  without  entry  or  claim  of  the  lord ;  for  if  he  should 
make  an  entry  or  claim,  it  ought  to  be  upon  the  land,  and  that 
is  not  necessary  when  he  himself  is  seised  thereof."  The  necessity 
of  an  entry  depends  on  the  wording  of  the  condition.  "If  the 
words  be,  that  upon  the  doing  of  an  act  the  reversioner  may  enter, 
there  must  be  an  entry  to  avoid  the  estate ;  but  if  the  estate  be 
granted  upon  condition  that  if  the  grantee  do  such  an  act  the 
estate  shall  thereupon  immediately  cease  and  determine,  then  no 
entry  is  necessary:"  per  Bayley,  J.  in  Fenn  d.  Matthews  v. 
Smart  (2). 

Dbnman,  Ch.  J. : 

There  is  nothing  to  connect  the  plaintiff  with  Ustwicke,  and 
it  is  possible  he  may  have  come  in  by  title  inconsistent  with  that 
of  Ustwicke,  who  had  only  a  third  part  in  the  lands.  Assuming, 
however,  that  it  had  appeared  that  he  represented  the  grantor  of 
the  licence,  I  think  it  quite  clear,  according  to  Doev.Bancks  (3), 
and  on  the  wording  of  this  grant,  that  it  was  necessary  for  him 
to  have  done  some  act  shewing  his  intention  to  determine  the 
licence ;  until  such  act  were  shewn,  it  continued  in  force. 

LlTTLEDALB,  J.: 

The  replication  cannot  be  supported ;  it  seems  to  me  that, 
according  to  Doe  v.  Bancks  (3),  this  instrument  was  liable  to  be 
rendered  void  only  at  the  election  of  the  grantor.  If  it  had  been 
[  *672  ]  a  freehold  lease  of  land  subject  to  a  condition  *that  it  should 
be  void  on  non-performance  of  covenants,  it  would  have  been 
necessary  for  the  lessor  to  avoid  it  by  entry ;  or,  if  that  were 

(1)  1  Co.  Eep.  174,  5th  ed.  (3)  23  E.  R.  318  (4  B.  &  Aid.  401). 

(2)  12  East,  444,  448. 
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impossible,  by  claim.  This  instrument  is  a  mere  licence  to  Roberts 
dig,  and  did  not  pass  the  land.  An  actual  entry,  therefore,  was  davey. 
unnecessary  to  avoid  it ;  but  by  analogy  to  what  is  required  to 
be  done  in  order  to  determine  a  freehold  lease,  which,  by  the 
terms  of  it,  is  to  be  void  on  the  non-performance  of  covenants, 
it  seems  to  follow  that,  to  put  an  end  to  this  licence,  the  grantor 
should  have  given  notice  of  his  intention  so  to  do.  The  giving 
of  such  notice  in  the  case  of  an  instrument  like  this  is  equivalent 
to  an  entry  or  claim  by  the  grantor  of  a  freehold  estate  to 
which  a  condition  is  annexed.  Till  such  notice  were  given,  the 
right  of  possession  in  those  claiming  under  the  licence  was  so  far 
continued  that  the  plaintiff,  who,  for  any  thing  that  appears, 
was  a  stranger  to  Ustwicke,  could  not  take  advantage  of  the 
breach  of  condition.  If  the  plaintiff  had  set  out  his  title,  and 
6hewn  that  he  claimed  under  Ustwicke,  the  case  might  then  be 
different. 

Parke,  J. : 

The  question  is,  upon  the  construction  of  this  instrument, 
whether  the  grant  is  void,  or  voidable  only  on  the  default  in 
question.  If  it  be  void,  the  plaintiff  is  entitled  to  judgment ;  if 
it  be  voidable  only,  then,  as  it  does  not  appear  that  the  grantor 
did  any  act  amounting  to  an  exercise  of  his  option,  the  defendant 
is  entitled.  It  is  not  necessary  to  decide  whether  the  word  void 
means  voidable  by  entry,  or  voidable  by  any  other  act,  shewing 
the  election  of  the  grantor,  because  in  either  case,  Doe  v.  Bancks  (l) 
shews  that  a  *lease  containing  such  a  proviso  is  not  void  at  all  [  *673  ] 
events,  and  that  a  breach  of  it  cannot  be  taken  advantage  of 
by  a  stranger,  which  the  plaintiff  here  must  be  taken  to  be, 
for  we  cannot  infer  any  privity  between  him  and  Ustwicke. 
He  must  be  taken  on  these  pleadings  to  be  in  lawful  possession, 
but  he  may  have  been  so  as  the  owner  of  the  other  two  third 
parts;  in  order  to  avoid  the  licence,  it  ought  to  have  been 
shewn  that  Ustwicke,  or  somebody  claiming  under  him,  had  done 
some  act  to  determine  it.  That  not  being  shewn,  the  replication 
is  bad,  and  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
(1)  23  E.  E.  318  (4  B.  &  Aid.  401). 

23—2 
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1883.  REX  v.  MATTHEW  SNOWDON. 

April  27.  * 

(4  Barn.  &  Adol.  713—718 ;  S.  0.  1  N.  &  M.  459 ;  2  L.  J.  (N.  S.)  M.  C.  60.) 

r  7i3  i 

L     *  J  The  lessee  of  toll  traverse,  and  of  a  toll-house,  (which  he  occupies),  is 

not  rateable  to  the  poor  for  the  tolls,  but  for  the  toll- house  only. 

On  appeal  by  the  defendant  against  four  several  rates  or  assess- 
ments, made  for  the  relief  of  the  poor  of  the  parish  of 
St.  Nicholas  in  the  town  and  county  of  Newcastle-upon-Tyne, 
for  the  months  of  July,  August,  September,  and  October,  1881, 
the  Sessions  confirmed  the  rates,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

The  mayor  and  burgesses  of  Newcastle-upon-Tyne  are,  as  well 
by  prescription  as  by  virtue  of  divers  charters,  and  particularly 
a  charter  of  the  31  Eliz.,  constituted  a  corporation  by  the  name 
or  style  of  "  The  mayor  and  burgesses  of  the  town  of  Newcastle- 
upon-Tyne,'  '  and  have  been  seised  from  time  immemorial  of  the 
town  and  borough  of  Newcastle-upon-Tyne  in  their  demesne  as 
of  fee,  and  hold  the  same  in  fee  farm  under  the  Grown,  at  the 
yearly  rent  of  100Z.  The  mayor  and  burgesses  claim,  as  of  right 
by  prescription,  to  demand  and  receive  as  a  toll  thorough,  divers 
tolls,  dues,  and  duties,  called  the  thorough  toll  or  great  toll, 
in  respect  of  goods,  wares,  and  merchandizes,  not  the  property 
of  a  burgess  of  the  town,  brought  into  and  carried  out  of  the 
town,  in  consideration  of  their  keeping  in  repair  all  the  public 
streets  of  the  town  of  Newcastle-upon-Tyne,  and  also  two  third 
parts  of  the  bridge  over  the  river  Tyne,  called  Tyne  Bridge, 
which  connects  the  town  with  the  county  of  Durham. 

The  appellant,  who  is  not  an  inhabitant  of  the  parish  of 
[  •7U  ]  St.  Nicholas,  is  lessee  under  the  mayor  and  burgesses  of  *their 
toll-house,  situate  in  the  parish  of  St.  Nicholas,  at  the  north 
end  of  Tyne  Bridge  (one  of  the  ancient  avenues  leading  into 
and  out  of  the  town),  and  of  such  of  the  above-mentioned  tolls 
as  are  collected  at  that  avenue.  The  joint  annual  value  of 
both  tolls  and  toll-house  is  500Z.,  but  the  annual  value  of  the 
toll-house,  when  separated  from  the  tolls,  is  only  10Z. 

By  an  Act  passed  in  1822,  the  mayor,  burgesses,  and  their 
lessee  of  the  said  tolls  were  authorized  to  take  from  all  persons 
who  should  bring  or  convey  into  or  out  of  the  town,  by  any  of 
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the  avenues  or  passages  leading  into  or  oat  of  it,  any  goods,  &c,  Bex 
liable  to  the  said  tolls,  such  tolls  as  the  said  mayor  and  burgesses  snowdon. 
were  then,  by  law,  entitled  to  receive  in  respect  of  the  said 
thorough  toll  or  great  toll ;  and  the  Act  also  authorized  "  the 
mayor  and  burgesses,  and  their  lessee  of  the  said  tolls,  to  erect, 
set  up,  and  maintain  at  all  and  every  or  any  of  the  avenues 
or  entrances  leading  into  or  out  of  the  town,  at  which  the  said 
tolls  should  be  demandable,  any  convenient  or  proper  toll-house 
or  building,  with  suitable  conveniences  for  the  accommodation 
of  any  person  or  persons  to  be  employed  in  the  collection  of  the 
said  tolls,  dues,  and  duties ; "  and  it  enacted  "  that  every  collector 
appointed  to  receive  the  tolls,  should  place  his  christian  name 
and  surname,  painted  on  a  board  in  legible  characters,  in  some 
conspicuous  part  of  each  toll-house  immediately  on  his  coming 
on  duty,  and  continue  the  same  so  placed  during  the  whole  time 
he  should  be  upon  such  duty." 

The  toll-house  in  question  is  occupied  by  the  servant  or  collector 
of  the  appellant,  and  the  appellant's  name  is  put  up  in  front  of 
the  toll-house.  The  tolls  are  not  actually  paid  to  and  received 
by  the  collector  in  the  *toll-house,  but  are  collected  from  the  [  *715  ] 
parties  liable  to  pay  the  same  upon  the  street  in  front  of,  and 
as  they  pass,  the  toll-house.  The  total  annual  produce  of  the  tolls 
received  at  all  the  avenues  or  entrances  into  the  town,  the  title 
to  which  is  founded  on  the  consideration  of  repairing  the  streets, 
amounts  to  4,000/.,  and  it  does  not  appear  whether  or  not  the 
appellant  makes  any  profit.  The  rent  under  which  the  appellant 
holds  these  and  other  tolls  is  paid  half-yearly  into  the  Town 
Chamber,  the  legal  place  of  receipt  of  the  corporation  revenue. 
A  separate  account  is  kept  of  the  sums  received  in  respect  of 
the  whole  of  the  tolls  called  the  thorough  toll,  and  likewise  a 
separate  account  of  the  sums  expended  in  repairing  the  streets, 
the  consideration  on  which  the  title  to  those  tolls  is  founded ;  but 
in  no  one  year  has  the  aggregate  amount  of  the  sums  received 
for  these  tolls  been  sufficient  to  defray  the  expense  of  keeping 
the  streets  in  repair ;  and  no  regard  is  paid  to  the  sum  received 
in  regulating  the  amount  expended  on  the  streets,  the  deficiency 
being  supplied,  as  a  matter  of  course,  out  of  the  general  fund 
of  the  corporation.     The  appellant  is  rated  in  all  the  four  rates 
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Bex         or  assessments  as  follows,  viz.  "  Snowdon,  Matthew.    Toll-house 
Snowdon.     situated  at  the  north  end  of  Tyne  Bridge,  and  the  tolls  payable 
there,  500//' 

The  question  for  the  opinion  of  this  Court  was,  whether  the 
appellant  was  rateable  for  the  toll-house  and  tolls,  or  either  of 
them.  If  for  the  toll-house  alone,  then  the  four  rates  or  assess- 
ments appealed  against  were  to  be  amended,  by  striking  out  in 
each  "and  the  tolls  payable  there/1  and  substituting  the  figures 
10Z.  for  the  figures  500Z.  If  he  were  rateable  for  neither  the 
[  *716  ]  tolls  *nor  the  toll-house,  then  the  order  of  Sessions  was  to  be 
quashed.  If  he  were  rateable  for  the  tolls  either  alone,  or 
together  with  the  toll-house,  the  order  of  Sessions  was  to  be  con- 
firmed, with  such  amendment,  if  any,  with  respect  to  the  amount 
on  which  the  rate  was  made,  as  the  Court  should  see  fit. 

Aglionby  and  T.  Greenwood  in  support  of    the    order    of 
Sessions : 

The  mayor  and  burgesses  of  Newcastle  being  seised  in  fee  of 
the  town,  the  soil  of  the  streets  is  in  them.  The  toll,  therefore, 
paid  to  them  for  passing  over  their  soil  is  a  toll  traverse,  and 
their  lessee  is  rateable  in  respect  of  such  tolls  constituting  the 
profits  of  the  land.  This  is  something  like  Richards  v.  Bennett  (l), 
where  in  trespass  against  a  lord  of  a  manor,  he,  in  his  plea,  set 
out  various  burdens  borne  by  him  ;  and  then  prescribed,  not  by 
reason  of  those  burdens,  but  generally  as  lord  of  the  manor,  for 
a  toll  upon  all  goods  bought  and  delivered,  or  bought  elsewhere 
and  brought  into  and  delivered  in  a  town  within  the  manor, 
which  from  time  immemorial  had  been  parcel  of  the  manor ;  and 
it  was  held,  after  verdict,  that  this  was  good  as  a  claim  of  toll 
traverse,  although  the  burthens  set  out  did  not  constitute  a 
sufficient  consideration  for  a  toll  thorough.  It  is  true  the 
Sessions  have  found  that  it  is  called  and  that  the  corporation  claim 
it  as  a  toll  thorough ;  but  it  is  manifestly  a  toll  traverse,  being 
taken  for  passage  over  the  soil  which  is  in  the  corporation. 

(Parke,  J. :  Assuming  it  to  be  a  toll  traverse,  the  lessee  is 

[  *717  ]       not  an  occupier  of  *any  part  of  the  soil,  in  respect  of  which  the 

tolls  arise.) 

(1)  25  E.  B.  372  (1  B.  &  C.  223). 
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The  Act  of  Parliament  authorizes  the  corporation  or  their  Rex 
lessees  to  take  from  all  persons,  who  shall  bring  or  convey  into  snowdon. 
or  out  of  the  town,  by  any  of  the  avenues  or  passages  leading 
into  or  out  of  it,  any  goods,  &c,  such  tolls  as  the  corporation 
are  by  law  entitled  to  receive  in  respect  of  the  toll  called  thorough 
toll  or  great  toll,  in  consideration  of  their  keeping  in  repair  the 
public  streets.  It  also  authorizes  the  corporation  to  erect  and 
maintain  toll-houses,  and  requires  every  collector  of  the  said 
tolls,  dues,  and  duties  to  place  his  christian  and  surname,  painted 
on  a  board,  in  legible  characters,  on  the  said  toll-house.  Here 
the  appellant's  name  was  affixed  to  the  toll-house,  and  he,  by 
his  servant,  occupied  the  toll-house,  and  received  the  tolls ;  and 
he  is  rateable  for  both.  If  this  were  a  toll  thorough,  the  ques- 
tion might  be  different;  but  in  Rex  v.  Eyre(i),  where  it  was 
held  that  the  lessee  of  the  tolls  of  a  public  bridge  was  not 
rateable  to  the  poor  in  respect  of  them,  it  was  not  stated  that 
he  was  the  occupier  of  a  toll-house.  Here  the  lessee,  by  his 
servant,  was  the  occupier  of  a  toll-house  erected  at  one  of  the 
avenues  where  toll  was  demandable. 

(Parke,  J. :  That  occupation  makes  him  liable  to  be  rated  in 
respect  of  the  profits  of  the  toll-house ;  but  if  that  were  pulled 
down,  or  he  did  not  occupy  it,  he  would  be  entitled  to  receive 
the  tolls.  Assuming  the  toll  to  be  a  toll  traverse,  it  would  be 
paid  for  passing  over  the  soil  of  another.  The  lessee  of  the 
tolls  here  does  not  occupy  any  portion  of  the  soil  in  respect  of 
which  the  toll  is  payable ;  he  is  rateable,  therefore,  for  his  house, 
but  not  for  the  tolls.) 

The  Court,  without  hearing  Ingham  on  the  other  side,  directed       [  718  ] 
the  rate  to  be  amended,  by  striking  out  the  tolls  and  substituting 

1<M.  for  500Z. 

Rate  amended  accordingly. 

(1)  12  East,  416. 
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i8S3.  BODDINGTON  and  DAVIS  v.  SCHLENCKEK. 

May  l. 
_  (4  Barn.  &  Adol.  752—760;  S.  C.  1  N.  &  M.  540 ;  2  L.  J.  (N.  S.)  K.  B.  138.) 

L  752  J  By  the  usage  in  the  city  of  London,  a  person  receiving  a  cheque  with 

his  banker's  name  written  across  it,  pays  it  in  at  the  banker's,  and  the 
banker,  if  he  receives  it  in  time,  presents  it  at  the  clearing-house,  and 
obtains  payment  the  same  day.  A  debtor  paid  his  creditor  by  a  crossed 
cheque,  and  the  latter,  on  the  same  day,  transmitted  it  to  his  banker. 
The  banker  negligently  (as  was  alleged)  omitted  to  present  it  at  the 
clearing-house  in  time  for  that  day  (when  it  would  have  been  paid),  and 
on  the  next  it  was  dishonoured,  the  firm  on  which  it  was  drawn  having 
stopped  payment : 

Held,  that  the  supposed  negligence  of  the  banker,  though  it  might 
render  him  liable  to  his  customer,  did  not  discharge  the  drawer;  the 
holder  of  the  cheque  being  entitled,  by  the  general  law,  to  present  it 
the  day  after  he  receives  it :  and  no  custom  of  the  city  being  proved,  as 
between  debtor  and  creditor,  that  a  crossed  cheque,  if  received  by  the 
latter  and  sent  by  him  to  his  banker  in  sufficient  time,  must  be  cleared 
the  same  day. 

Assumpsit  for  non-payment  of  a  cheque,  made  by  the  defen- 
dant, payable  to  the  plaintiffs  or  bearer.  Plea,  non  assumpsit. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  sittings  in 
London  after  Trinity  Term,  1882,  the  facts  appeared  to  be  as 
follows:  Messrs.  Boddington  and  Davis  sold  sugars  to  the 
defendant,  to  be  paid  for  on  the  28th  of  March,  1831.  On 
[  *753  ]  Saturday,  *the  26th  of  that  month,  between  one  and  half-past 
one,  the  defendant  gave  them  in  payment  a  cheque  dated  the 
same  day,  drawn  by  him  on  Messrs.  John  Bond,  Sons  and 
Pattisal,  for  880Z.  Across  the  face  of  the  cheque  he  had  written 
the  name  of  Martin  &  Co.,  who  were  the  plaintiffs'  bankers. 
A  cheque  so  crossed,  if  presented  by  any  person  but  the  banker 
whose  name  is  written  across,  is  not  paid  without  further  enquiry. 
On  the  same  26th  of  March  the  plaintiffs  paid  the  cheque  into 
the  hands  of  Mr.  Stone  at  the  house  of  Martin,  Stone,  &  Co., 
about  seven  minutes  before  four  o'clock.  Martin  &  Co.  did  not 
present  it  at  the  clearing-house  in  time  to  be  paid  that  day,  but 
it  was  presented  to  Mr.  Pattisal,  and  he  put  his  initials  upon  it. 
If  it  had  been  presented  in  time  for  payment  that  day,  it  would  have 
been  paid :  Bond,  Sons  and  Pattisal  never  opened  their  house  after 
the  26th:  they  stopped  payment  on  the  28th ;  the  cheque  was  there- 
fore not  presented,  and  was  never  paid,  of  which  the  defendant 
had  due  notice.     Bond  &  Co.  afterwards  became  bankrupt. 
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The  clearing-house  at  which  the  bankers'  clerks  meet  to  Boddington 
exchange  their  cheques  is  in  Lombard  Street ;  Martin's  &  Co.  schlenc 
is  in  the  same  street.  The  practice  is,  that  each  banker  sends  KKRa 
to  the  clearing-house  the  cheques  upon  other  bankers  which  he 
receives  in  the  course  of  the  day;  they  are  there  delivered  to 
a  clerk  of  the  firm  on  which  they  are  drawn  (each  house  having 
a  clerk  in  attendance  there  for  the  purpose),  and  he  enters  them 
in  a  book  to  the  credit  of  the  bankers  paying  them  in.  When 
the  clock  at  the  clearing-house  strikes  four,  no  more  cheques  are 
taken ;  and  at  the  end  of  the  day  the  clerks  settle  their  balances ; 
if  a  cheque  comes  too  late  *for  the  clearing-house,  it  is  usually  [  '754  ] 
sent  to  the  bankers'  on  whom  it  is  drawn,  and  they  mark  it  with 
their  initials,  which  is  considered  an  undertaking  to  pay  it  the 
next  day ;  it  not  being  usual  for  bankers  to  pay  each  other  after 
four.  The  defendant  gave  evidence  for  the  purpose  of  shewing 
that,  by  an  established  usage  in  that  business,  a  banker,  receiving 
a  cheque  upon  another,  was  bound  to  pass  it  at  the  clearing-house 
the  same  day,  if  there  were  time ;  and  that,  under  the  circum- 
stances of  this  case,  Martin,  Stone  &  Co.  had  time  to  clear  the 
cheque  in  question.  On  this  point  it  was  stated  that  a  cheque 
paid  in  at  a  banker's,  and  requiring  to  be  cleared,  must  be 
entered  in  two  books  at  least,  before  it  is  sent  out ;  it  has  then 
to  go  to  the  clearing-house  and  to  be  there  entered  in  a  third ; 
if  Martin  &  Co.  had  had  only  a  single  cheque  to  clear,  it  would 
have  been  in  time  though  paid  in  as  late  as  seven  minutes  before 
four;  but  Mr.  Stone  stated  that,  on  the  26th  of  March,  1881, 
they  had  ninety-one  cheques  paid  in  shortly  before,  and  after, 
four  o'clock,  including  the  cheque  on  Bond  &  Co. ;  and  that  all 
of  these  were  too  late  to  be  cleared.  The  question  when  a  cheque 
should  be  considered  as  too  late,  or  in  time  to  be  cleared,  did 
not  appear  to  be  settled  by  any  positive  rule;  but,  under  the 
present  circumstances,  Campbell  for  the  defendant  contended  that 
Martin  &  Co.  had  been  guilty  of  laches  in  not  passing  the  cheque 
at  the  clearing-house,  and  that  having,  after  such  default, 
accepted  the  undertaking  of  Bond  &  Co.  for  payment  on  the 
Monday,  they  had  made  the  cheque  their  own  and  discharged 
the  defendant.  Lord  Tenterdbn,  in  summing  up,  told  the  jury 
that  the  plaintiffs  must  suffer  for  the  neglect  of  Martin  &  Co. 
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Boddinoton   their  agents,  if  *they  had  not  done  their  duty ;   and  that  the 

schlenc-     question  was,   whether    or    not    the    cheque  was  paid  in  to 

KEB-         Martin's  &  Co.  in  time  for  them  to  have  sent  it  to  the  clearing- 

J      house.    He  observed  upon  the  evidence  of  Mr.  Stone,  that  if  that 

gentleman  spoke  the  truth,  there  was  not  time  to  pass  the  cheque, 

and  then  there  was  no  laches  on  the  part  of  Martin  &  Co.,  and 

the  defendant  was  not  relieved  from  liability.     The  jury  found 

a  verdict  for  the  defendant.     In  the  following  Term  Sir  James 

Scarlett  obtained  a  rule  to  shew  cause  why  there  should  not  be 

a  new  trial,  on  the  ground  of  misdirection ;  contending,  that  as 

the  plaintiffs  themselves  were  not  obliged  to  present  the  cheque 

till  Monday,  their  agent  could  not  have  been  guilty  of  laches  in 

not  procuring  payment  on  Saturday ;  and  this  should  have  been 

stated  to  the  jury. 

The  Solicitor-General  and  Comyn  now  shewed  cause : 

Martin  &  Co.  were  guilty  of  negligence,  and  the  loss  must  fall 
upon  them,  not  the  defendant.  It  is  true  that,  by  the  general 
custom,  if  a  party  keeps  a  cheque  in  his  own  hands,  he  need  not 
present  it  till  the  following  day ;  but  there  is  a  custom  also,  that 
if  he  receives  a  crossed  cheque  and  hands  it  to  his  banker,  the 
banker  (if  it  comes  in  sufficient  time)  must  present  it  the  same 
day ;  the  custom,  and  that  only,  rules  in  each  case.  Its  existence 
is  a  matter  of  fact  to  be  determined  by  the  jury. 

(Parke,  J. :  Assuming  the  custom,  each  way,  to  be  as  it  is 
stated,  the  debtor  has  no  right  to  presume  that  one  course  or 
the  other  will  be  adopted;  it  is  at  the  option  of  the  party 
receiving  the  cheque.) 

If  a  bill  of  exchange  is  payable  at  a  day  certain,  the  holder  has 
his  option  whether  he  will  present  it  for  acceptance  or  not  in  the 
[  *756  ]  mean  time :  but  if  he  does,  and  acceptance  is  *refused,  he  must 
give  notice  to  the  drawer  or  indorser,  or  lose  his  remedy  by 
omitting  to  do  so.  What  is  due  diligence,  in  general,  may  be 
a  mixed  question  of  law  and  fact ;  but  where  this  depends  upon 
the  custom  of  trade  in  a  particular  place,  the  jury  must  decide  it : 
Appleton  v.  Sweetapple  (l),  Hankey  v.  Trotman  (2).  Local  customs 
(1)  Bayley  on  Bills,  239.  (2)  1  W.  Bl.  1. 
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have  been  held  good  with  respect  to  insurances  and  may  at  least  Boddington 
have  equal  authority  in  the  case  of  bills.  sohlenc- 


XLE 
KEB. 


(Littledale,  J. :  How  far  do  you  say  the  custom  in  this  case 
extends  ?) 

To  all  the  bankers  in  the  city  who  use  the  clearing-house. 
Robson  v.  Bennett  (l),  which  may  be  cited  on  the  other  side,  is 
no  authority  against  the  defendant,  but  rather  the  contrary ;  for 
there  the  custom  of  the  city  bankers  was  complied  with  as  far  as 
the  circumstances  allowed ;  the  plaintiffs'  bankers  did  not  receive 
the  cheque  till  after  four,  and  they  sent  it  that  day  to  be  marked 
for  payment  by  the  bankers  on  whom  it  was  drawn,  and  presented 
it  on  the  following  day  at  the  clearing-house.  Lord  Tenterden, 
in  the  present  case,  considered  the  custom  as  established,  and 
only  left  it  to  the  jury  whether  there  had  been  sufficient  time  to 
clear  the  cheque. 

(Parke,  J. :  There  may  be  a  custom  of  the  nature  contended 
for,  as  between  the  banker  and  his  customer,  but  whether  it 
prevails  between  the  creditor  and  debtor  is  a  very  different 
question ;  and  that  distinction  should  have  been  pointed  out  to 
the  jury.) 

The  cheque  was  a  bill  of  exchange  payable  on  demand ;  if  the 

bankers  received  it,  and  neglected  their  duty  in  presenting  it, 

they  have  their  remedy  against  the  drawer ;  but  they  are  bound 

to  give  credit  to  the  customer  from  whom  they  took  it,  and  *he,       L  *767  ] 

therefore,  must  be  considered  as  having  received  payment  from 

the  party  who  drew  and  delivered  it  to  him. 

(Parke,  J. :  If  the  customer  had  given  the  bankers  a  bill 
payable  on  the  same  day,  with  a  special  direction  to  present  it 
at  ten  o'clock,  in  which  case  it  would  have  been  paid,  and 
they  had  not  presented  it  till  five,  would  that  have  discharged 
the  drawer?  The  question  is,  whether  this  supposed  general 
custom  amounts  to  any  thing  more  than  such  a  direction  by  the 

customer.) 

(1)  11  B.  R.  614  (2  Taunt.  388). 
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Boddinoton  A  banker  is  not  a  mere  porter,  he  is  a  holder ;  he  would  have 
schlknc-  a  lien«  A.  porter  or  clerk  has  no  interest  in  the  sum  delivered  to 
KER*  him ;  he  is  to  carry  the  very  paper  or  money — he  is  the  mere 
conduit.  But  a  banker  receives  a  bill  or  cheque  as  his  own, 
subject  to  an  account  for  the  proceeds.  Martin  &  Co.  were  to 
place  the  amount  of  the  cheque  to  the  plaintiffs'  credit.  If  the 
plaintiffs'  account  with  them  had  been  overdrawn,  Martin  &  Go. 
would  have  received  the  amount  of  this  cheque  for  their  own 
benefit. 

(Parke,  J. :  You  have  to  make  out  an  exception  in  the  case 
of  bankers  receiving  a  crossed  cheque,  to  the  general  rule  that 
a  cheque  may  be  presented  the  day  after  it  is  received.) 

The  question  turns  entirely  on  mercantile  usage,  and  that  con- 
tended for,  and  which  has  been  recognized  by  the  jury,  is  not 
unreasonable.  The  custom  of  the  clearing-house  (and  present- 
ment there  at  all  is  merely  matter  of  custom)  is  perfectly 
understood  between  the  debtor  and  the  creditor;  the  latter 
knows,  if  a  cheque  is  sent  to  him  crossed,  that  the  earliest 
payment  is  to  be  obtained  by  presenting  it,  through  his  banker, 
at  the  clearing-house  the  same  day.  If  he  takes  the  step 
authorized  by  custom  for  obtaining  that  early  payment,  he  must 
abide  the  consequence  as  between  himself  and  the  debtor,  if  he 
[  *758  ]  fails  to  do  all  that  the  custom  requires.  *If  the  banker  is  in 
fault,  the  consequence  falls  on  him,  and  he  must  seek  his  remedy 
against  the  debtor. 

Sir  James  Scarlett  (with  whom  was  F.  Robinson),  contra  : 

The  Lord  Chief  Justice  misdirected  the  jury,  in  not  telling 
them  that  the  plaintiffs  had  a  right  to  present  the  cheque 
at  any  time  during  Monday.  (Here  he  was  stopped  by  the 
Court.) 

Denman,  Ch.  J. : 

I  am  of  that  opinion ;  and  I  may  also  say  that,  in  order  to 
support  the  defendant's  case,  the  custom  relied  upon  ought  to  be 
much  better  established,  as  between  debtor  and  creditor. 
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LlTTLEDJLLE,  J.  :  BODDINGTON 

V. 

The  rule  in  question  may  exist,  as  between  the  banker  and     Schlenc- 

K13R 

his  customer,  and  may  be  regarded  as  a  convenient  practice 
settled  between  them,  rather  than  as  a  custom.  I  must  say, 
although  it  is  not  now  the  subject  for  our  consideration,  that 
I  think  seven  minutes  not  a  reasonable  time  for  a  banker  to 
enter  a  cheque  and  send  it  to  the  clearing-house,  or  else  to  be 
liable  for  the  consequences  in  case  of  default.  Bat,  at  all  events, 
the  custom  contended  for  is  not  established  as  between  the 
creditor  and  his  debtor.  Boddington  &  Co.,  as  holders  of  the 
cheque,  had  a  right  to  present  it  at  any  period  of  the  day  after 
that  on  which  they  received  it.  That  has  been  held  a  reasonable 
time ;  and  I  do  not  see  upon  what  principle  it  can  be  contended 
that,  under  the  circumstances  of  this  case,  the  rule  so  established 
ought  not  to  prevail.  Boddington  &  Co.,  if  they  had  held  the 
cheque  in  their  own  hands,  were  not  bound  to  present  it  before 
Monday ;  and,  if  they  had  not,  the  defendant  would  have  been 
in  the  same  situation  as  he  is  now. 

Pabke,  J. :  [  ">i»  ] 

There  is  no  doubt  that  the  receiver  of  a  cheque  has  till  the 
close  of  the  banking  hours  on  the  following  day  to  present  it. 
It  is  said,  however,  that  there  is  a  particular  custom  qualifying 
this  rule.  The  question  on  that  point  was  not  distinctly  sub- 
mitted to  the  jury,  inasmuch  as  the  difference  between  the  usage 
as  affecting  the  relation  of  creditors  and  debtors,  and  that  of 
customer  and  banker,  was  not  pointed  out:  if  it  had  been, 
I  should  say  that  the  jury  had  come  to  a  wrong  conclusion  on 
the  evidence.  The  custom  contended  for,  if  it  could  be  supposed 
set  out  on  the  record,  would  appear  a  very  complicated  one.  It 
would  be  a  custom  as  between  debtor  and  creditor,  that  if  the 
creditor  receives  a  crossed  cheque  from  his  debtor,  he  is  not 
bound  to  present  it  till  the  following  day ;  but  that  if  he  hands 
it  to  his  own  banker  on  the  same  day,  within  a  reasonable  time 
before  four  o'clock  for  the  banker  to  send  it  to  the  clearing-house, 
and  the  banker  neglects  to  do  so,  the  creditor  is  answerable  for 
that  neglect,  as  between  himself  and  the  debtor,  and  the  debtor 
is  discharged:    or  that  the  banker  becomes  a  holder  in  this 
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Boddinoton  special  situation,  that  if  he  does  not  present  the  cheque  at  the 
Schlenc-  clearing-house  before  four,  the  debtor  is  discharged,  and  the 
KBB*  banker  must  take  the  consequences  of  the  non-payment.  No 
such  custom  was  established,  and  it  seems  to  me  that  the  whole 
of  the  evidence  comes  to  this  point:  that  if  the  holder  of  a 
crossed  cheque  delivers  it  to  his  banker  on  the  day  he  receives 
it,  within  a  convenient  time  before  the  clearing  hours,  the  banker 
is  liable  as  between  him  and  his  customer  for  neglecting  the  usual 
practice,  as  he  would  for  disobedience  of  a  special  direction  to 
present  it  for  payment  on  that  day ;  but  the  respective  situations 
[  *760  ]  of  the  *debtor  and  creditor  are  not  altered.  It  comes  to  the  case 
I  put  during  the  argument,  that  if  the  holder  of  a  bill  places  it 
in  his  banker's  hands  on  the  day  on  which  it  is  payable,  with 
directions  to  present  it  at  ten  o'clock,  and  he  does  not  present  it 
till  five,  in  consequence  of  which  it  is  not  paid,  that  does  not 
discharge  the  drawer.  It  has  been  decided  that  the  holder  of  a 
cheque  may  present  it  at  any  time  he  pleases  during  banking 
hours  on  the  day  after  he  receives  it ;  and  it  is  much  the  best  to 
abide  by  that  general  rule  as  between  creditor  and  debtor. 

Rule  absolute  (l). 


i888-  JOHN   KICHAEDSON   v.   JOHN    WATSON(2). 

May  3.  v    ' 

(4  Barn.  &  Adol.  787—800;  S.  C.  1  N.  &  M.  567 ;  2  L.  J.  (N.  S.)  K.  B.  134.) 


[787] 


A  testator  by  his  will,  dated  April,  1827,  after  devising  his  closes,  lands, 
hereditaments,  and  real  estates  at  H.,  in  the  occupation  of  J.  W.,  to  the 
use  of  P.  R.,  his  heirs  and  assigns  for  ever,  devised  his  messuage  or 
tenement,  closes,  lands,  hereditaments,  and  real  estates  situate  at  Kirton, 
which  were  then  in  the  occupation  of  J.  A.,  and  also  the  close  in  Kirton 
aforesaid,  then  in  the  occupation  of  the  said  J.  W.,  to  the  use  of  his  great 
nephew  J.  R.,  his  heirs  and  assigns  for  ever.  At  the  time  of  making  this 
and  the  next  mentioned  will,  and  of  the  testator's  death,  J.  W.  occupied 
two  closes  in  Kirton,  as  tenant  to  the  testator. 

In  1825  the  testator  had  made  another  will,  whereby  he  devised  ••  the 
close  in  K.,  occupied  by  J.  W.,"  to  certain  persons,  in  trust  for  his  said 

(1)  The  defendant  paid  the  amount  (1879)  12  Ch.  D.  683.  Followed  as  to 
of  the  cheque,  and  the  cause  was  not  principle,  but  doubted  as  to  the  appli- 
tried  again .  cation,  by Romer,  J.  in  Asten  v.  Asttn, 

(2)  Cited  in  the  judgments  in  Grant  '94,  3  Ch.  260,  263,  63  L.  J.  Ch.  834, 
v.  Grant  (1870)  L.  R.  5  C.  P.  727,  39  835,  71  L.  T.  228.— R.  C. 

L.  J.  C.  P.  272,  and  Tapley  v.  Eagleton 
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great  nephew  J.  B.,  when  he  should  attain  the  age  of  twenty-three  years.    Richardson 

The  attorney  who  made  that  will,  stated  he  received  instructions  in  *• 

writing  from  the  testator,  to  give  to  J.  It.  all  the  land  in  Kirton,       Watson. 

occupied  at  that  time  by  J.  W.,  but  received  also  verbal  instructions, 

whereby  the  testator  described  the  land  in  the  occupation  of  J.  W.  as 

a  close :  that  the  testator  not  being  certain  what  land  J.  W.  occupied, 

inquiry  was  made  of  a  person  supposed  to  know,  who  stated  to  the 

witness,  in  the  presence  of  the  testator,  that  it  was  all  in  one  close ;  and 

that  the  witness  in  consequence  of  that  information,  so  described  it  in 

the  will  of  1825 : 

Held,  that  from  the  use  of  the  word  "  closes  "  in  other  parts  of  the  will 
of  1827,  the  word  "  close  "  in  the  devise  to  J.  R.  must  be  construed  in 
its  ordinary  sense  as  denoting  an  inclosure,  and  as  the  parol  evidence 
shewed  that  the  testator  had  two.  closes  in  Kirton  in  the  occupation  of 
J.  W.,  it  was  uncertain  which  was  intended,  and  in  the  absence  of  the 
evidence  as  to  the  former  will,  the  devise  would  have  been  void  for 
uncertainty. 

Secondly,  assuming  that  this  evidence  was  admissible,  (which  was  very 
doubtful,)  that  did  not  remove  the  ambiguity ;  but  left  it  uncertain  what 
the  testator  intended  to  pass  under  the  name  of  "  the  close  in  K.  in  the 
occupation  of  J.  W.,"  and  consequently  that  the  devise  was  at  all  events 
void  for  uncertainty. 

Action  for  use  and  occupation  by  the  defendant  of  two  closes 
of  land,  situate  in  the  parish  of  Kirton  in  the  county  of  Lincoln : 
plea,  general  issue.  At  the  trial  before  Bayley,  B.  at  the 
Lincolnshire  Spring  Assizes,  1832,  the  jury  found  a  verdict  for 
the  plaintiff  for  12Z.  lis.  Id.  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  plaintiff  was  entitled  as  heir-at-law  of  one  William 
Richardson  (who  had  theretofore  demised  the  said  closes  by 
parol  from  year  to  year  to  the  said  John  Watson),  to  recover 
12Z.  11*.  Id.  for  the  half-year's  rent  of  the  same  two  closes, 
provided  they  did  not  pass  by  the  will  of  the  said  William 
Richardson,  to  his  great  nephew,  one  other  John  Richardson. 

The  will  of  the  said  William  Richardson,  dated  the  17th  of 
April,  1827,  is  in  the  following  terms. 

After  giving  and  devising  certain  estates  at  Imingham,  *East  [  *788  ] 
Halton,  Killingholme,  and  Halbrough,  to  his  wife  (now  his 
widow)  Catherine,  for  life,  and  subject  thereto,  his  estate  at 
Imingham  to  his  great  nephew  William  Richardson  in  tail,  and 
his  estates  at  East  Halton,  Killingholme,  and  Halbrough  to  him 
in  fee,  the  testator  gave  and  devised  "  All  that  his  messuage,  or 
tenement,  closes,  lands,  hereditaments,  and  real  estates,  situate, 
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Richardson  lying,  and  being  at  Hibaldstow  in  the  said  county  of  Lincoln, 
Watson,  which  were  then  in  the  occupation  of  John  Watson,  unto  and  to 
the  use  of  his  great  nephew  Percival  Richardson,  his  heirs,  and 
assigns,  for  ever,"  and  he  then  devised  as  follows :  "  I  give  and 
devise  all  that  my  messuage,  or  tenement,  closes,  lands, 
hereditaments,  and  real  estates  situate  at  Kirton  in  the  said 
county  of  Lincoln,  which  are  now  in  the  occupation  of  Joseph 
Atkinson,  and  also  the  close  in  Kirton  aforesaid,  now  in  the 
occupation  of  the  said  John  Watson,  unto  and  to  the  use  of  my 
said  great  nephew  John  Bichardson,  his  heirs  and  assigns  for 
ever.  I  give  and  devise  all  that  my  messuage  or  tenement, 
closes,  lands,  hereditaments,  and  real  estates  situate  at  Kirton 
aforesaid,  which  are  now  in  the  occupation  of  Thomas  Curtis, 
unto  and  to  the  use  of  my  said  great  nephew  Thomas  Bichardson, 
his  heirs  and  assigns  for  ever.  I  give  and  devise  all  that  my 
messuage  or  tenement,  closes,  lands,  hereditaments,  and  real 
estate  situate  at  Kirton  aforesaid,  which  are  now  in  the 
occupation  of  Joseph  Wharton,  unto  and  to  the  use  of  my  said 
great  nephew  Bichard  Bichardson,  his  heirs  and  assigns  for 
ever."     There  was  no  residuary  devise. 

For  two  or  three  years  previous  to,  and  in  the  year  1825,  and 
thence  until  the  death  of  the  said  William  Bichardson,  the  said 
John  Watson  occupied  two  closes  in  the  parish  of  Kirton,  as 
[  *78u  ]  tenant  of  the  said  William  *Bichardson,  being  the  same  two 
closes  for  the  use  and  occupation  of  which  the  present  action 
was  brought.  One  of  the  said  closes  contains  ten  acres  three 
roods,  and  has  always  been  called  Low  Firwells;  the  other 
contains  eleven  acres,  one  rood,  and  has  always  been  called  Low 
Sweet  Hills.  These  were  separated  from  each  other  by  several 
intervening  properties. 

Evidence  was  received  on  the  part  of  the  defendant,  of  a  will 
made  in  the  year  1825,  in  which  the  devise  corresponding  to 
that  on  which  the  present  question  arises,  is  as  follows :  "  And 
I  give  all  those  messuages,  cottages,  farms,  closes,  lands, 
tenements,  and  hereditaments  whatsoever,  situate  and  being  in 
Hibaldstow  and  Kirton  in  the  said  county  of  Lincoln,  as  well 
freehold  as  copyhold  according  to  the  customary  nature  and 
quality  of  the  same  estates,  unto  the  said  William  Teal  Welfitt, 
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Samuel  Welfitt,  and  Charles  Morris  and  their  heirs,  to  hold  to  Richabdson 
the  use  of  them  the  said  W.  T.  Welfitt,  Samuel  Welfitt,  and  Watson. 
Charles  Morris,  and  their  heirs  upon  the  trusts  and  to  and  for 
the  said  intents  and  purposes  hereinafter  declared  of  and 
concerning  the  same,  that  is  to  say :  As  to  a  farm  and'  lands  in 
Hibaldstow  in  the  occupation  of  John  Watson,"  to  certain  uses 
therein  mentioned :  "  And  as  to,  for,  and  concerning  all  that 
messuage  or  tenement,  with  the  closes,  lands,  and  hereditaments 
situate  and  being  in  Kirton  aforesaid,  now  in  the  occupation  of 
Joseph  Atkinson,  together  with  the  close  in  Kirton  aforesaid, 
occupied  by  the  said  John  Watson,  upon  trust  for  my  said  great4 
nephew  John  Bichardson,  when  he  shall  attain  the  age  of 
twenty-three  years,  and  for  the  heirs  of  his  body  lawfully 
issuing."  The  testator  then  proceeds  in  the#  said  will  of  *1825  [  *790  ] 
to  carve  out  by  name  the  other  estates  so  devised  to  the  trustees. 
The  attorney  who  made  the  will  in  1825,  but  who  did  not  make 
the  will  in  1827,  stated  that  he  received  instructions  in  writing 
from  the  testator  for  the  will  of  1825,  which  he  produced,  and 
which,  amongst  other  instructions,  contained  the  following:  "I 
also  wish  the  farm  in  Joseph  Atkinson's  occupation  to  be  the 
property  of  John  Bichardson,  my  great  nephew,  taking  also  the 
land  in  Kirton,  occupied  at  this  moment  by  Mr.  Watson  (all) 
only  to  be  entered  on  at  twenty- three."  The  witness  stated  in 
explanation  of  his  having  mentioned  in  the  will  only  one  close 
in  the  occupation  of  Watson,  that  the  testator  gave  him  certain 
verbal  instructions  for  the  will,  and  in  those  verbal  instructions 
(which  the  witness  took  down  in  writing,  and  afterwards  destroyed 
that  writing)  described  the  land  in  the  occupation  of  Watson 
as  a  "close,"  but  added,  that  he  hardly  knew  what  Watson 
occupied.  The  will  was  made  from  the  written  and  verbal 
instructions.  That  he,  the  witness,  from  what  passed,  under- 
stood it  to  be  the  testator's  intention  to  give  all  the  land  in  the 
occupation  of  Watson,  to  his  great  nephew  John  Bichardson. 
That  in  consequence  of  the  testator  not  being  certain  what  land 
Watson  occupied,  one  Neale,  who  was  Supposed  to  know  the 
testator's  land,  was  called  in,  and  asked  by  the  witness  in  the 
testator's  presence,  whether  the  land  in  the  occupation  of 
Watson  was  in  one  close  or  two,  and  that  Neale  said  it  was  all 
r.r. — vol.  xxxviii.  24 
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Richardson  in  one  close,  and  that  he,  the  witness,  in  consequence  of  this 
Watson.  information  described  it  in  the  will  as  above  mentioned.  The 
closes  in  question  had  formed  a  part  of  Atkinson's  farm  twenty - 
[  *79i  ]  four  years  before,  and  until  they  came  into  the  possession  *of 
Watson."  The  learned  Judge  thought  this  evidence  as  to  the 
former  will  could  not  be  submitted  to  the  jury,  and  directed 
them  to  find  for  the  plaintiff. 

Amos,  for  the  plaintiff: 

The  evidence,  if  admissible,  would  not  have  the  effect  con- 
tended for  by  the  defendant.  The  Statute  of  Wills,  82  Hen.  VIII. 
c.  1,  and  the  Statute  of  Frauds,  29  Car.  II.  c.  8,  require  that  a 
will  shall  be  in  writing.  The  judgment  of  the  Court  in 
expounding  a  will  must  be  simply  declaratory  of  what  is  in  such 
written  instrument;  and  evidence  merely  explanatory  of  what 
the  testator  has  written,  is  admissible,  but  not  to  shew7  what 
he  intended  to  have  written;  in  other  words  the  question  in 
expounding  a  will  is  not  what  the  testator  meant  as  distinguished 
from  what  his  words  express,  but  simply  what  is  the  meaning  of 
his  words  ?(i)  The  defendant  must  rely  on  the  maxim  ambiguita* 
verborum  latens  verificatione  suppletur,  and  it  will  be  said  that 
this  is  a  latent  ambiguity,  and  as  it  arises  from  parol  evidence, 
it  may  be  removed  by  parol  evidence.  The  meaning  and  extent 
of  this  maxim  is  defined  with  great  care  by  Tindal,  Ch.  J.  in  the 
late  case  of  Miller  v.  Traversfi).  This  is  not  within  the  first 
class  of  cases  mentioned  by  him,  where  the  description  of  the 
thing  devised  is  clear  on  the  face  of  the  will,  but  on  the  death 
of  the  testator,  it  is  found  that  there  is  more  than  one  estate,  or 
person,  whose  description  follows  out  and  fills  the  words  used  in 
the  will,  for  here  the  description,  taken  alone,  is  inapplicable  to 
[  *792  ]  two  closes.  It  is  now  unnecessary  to  *enquire  whether,  under 
the  terms  "the  close  in  the  possession  of  Watson/'  parol 
evidence  would  be  admissible  to  shew  which  was  intended, 
because  all  the  parol  evidence,  if  admitted,  goes  to  shew  that 
both  were  equally  intended.  Nor  does  it  come  within  the  second 
class  of  cases,  as  a  description  accurate  in  part  and  inaccurate 

(1)  See  Mr.  Wigram's  observations  (2)  34  B.  B.  703  (8  Bing.  244). 

on  the  case  of  Qoblet  v.  Beechey. 
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in  part,  for  in  order  to  make  out  the  testator's  intention  to   Richardson 

Vm 

devise  any  of  the  premises  in  the  occupation  of  Watson,  the  Watsok. 
word  "  close  "  in  the  will  must  be  changed  from  the  singular  to 
the  plural ;  an  entire  new  description  must  be  substituted ;  and 
that  would  be  calling  in  extrinsic  evidence  to  introduce  into  the 
will  an  intention  to  devise  a  plurality  of  closes;  the  intention 
apparent  on  the  will  being  to  devise  a  single  close.  Then,  after 
rejecting  a  part  of  the  description,  there  is  not  sufficient  to 
ascertain  the  thing  devised.  The  general  expression  in  Lord 
Bacon's  Maxims,  as  to  latent  ambiguity  (i),  is  very  much 
limited  by  his  examples.  He  says  there  are  two  kinds  of 
"  ambiguitas  latens ; "  first,  where  one  name  and  appellation 
doth  denominate  divers  things,  and,  secondly,  where  the  same 
thing  is  called  by  divers  names.  In  the  instance  which  he  gives 
of  the  first,  namely,  "  if  I  grant  my  manor  of  S.,  and  I  have 
North  S.  and  South  S.,"  the  name  S.  would  include  both  North  S. 
and  South  S. :  "  the  general  intent,"  he  says,  "  includes  both  the 
special,  and  therefore  stands  with  the  words."  But,  here,  the 
words  "the  close"  will  not  apply  to  either  exclusively,  or  to 
both.  In  Altham's  case  (2),  Lord  Coke,  speaking  of  cases  of 
averment  of  matter  of  fact,  dehors  a  fine,  says  that  such 
averment  is  good,  which  well  stands  *with  the  words  of  the  [  *793  ] 
fine.  And  in  Druce  v.  Dennison  (3),  Lord  El  don  says,  "When 
a  man  devises  to  his  son  John,  and  happens  to  have  two  sons 
of  that  name,  supposing  one  to  be  dead,  there  is  a  latent 
ambiguity,  letting  in  parol  evidence,  but  parol  evidence  perfectly 
consistent  with  the  description  in  the  instrument."  Here  the 
resnit  of  the  parol  evidence  is  to  shew  that  "  the  close  "  means 
two  closes  of  different  names,  and  separated  from  each  other : 
that  is  not  consistent  with  the  words  of  the  will.  If  the  parol 
evidence  had  shewn  that  only  one  close  was  meant,  as  if  the 
testator  was  seised  of  one  only,  then  the  result  would  have 
stood  with  the  will.  It  may  be  said  the  devisee  has  an  election, 
and  that  the  will  operated  as  a  devise  of  whichever  close  the 
devisee  should  please.  Thus,  when  a  man  grants  ten  acres 
of  wood  in  a  particular  parish,  where  he  has  a  hundred  acres : 

(1)  See  4  Bacon,  79,  80,  ed.  1803.      (3)  6  Ves.  385,  397 

(2)  8  Co.  Bep.  155  a,  1. 

24—2 
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Richardson  the  presumption  then  is,  where  the  thing  is  nominated  by 
Watson,  quantity,  that  the  intention  of  the  grantor  was  indifferent  which 
ten  acres  the  grantee  should  take.  Or  when,  after  a  recital  in  a 
deed  that  he  has  North  S.  and  South  S.,  he  leases  unum 
manerium  de  S. :  Bac.  Max.  80.  Here  no  such  intention  of  the 
testator  is  disclosed. 

But,  secondly,  the  parol  evidence  of  what  passed  in  1825, 
when  the  testator  made  a  former  will,  is  inadmissible :  the 
wills  in  1825  and  1827  are  not  facsimiles  of  each  other ;  they 
are  not  drawn  by  the  same  person:  even  in  the  very  clauses 
relating  to  property  in  the  possession  of  Watson  the  language 
is  different.  Besides,  declarations  of  the  testator  not  made  at 
the  time  of  the  making  of  the  will  are  inadmissible :  Thomas  v. 
Thomas  (l).  The  Court  will  be  very  cautious  in  admitting 
[  *794  ]  ^evidence  which  is  not  used  to  apply  the  words  of  the  will,  but 
which,  setting  aside  the  words,  is  used  to  prove  an  intention 
which  does  not  stand  well  with  the  words  in  the  will.  The  true 
question  is,  whether  after  all  the  parol  evidence,  the  words  of 
the  will  do  express  the  intention  ascribed  to  the  testator  ? 

•    iV.  jR.  Clprke,  contra  : 

The  Court  will,  if  possible,  give  effect  to  the  intention  of  the 
testator  apparent  on  the  face  of  the  will.  First,  even  without 
reference  to  any  extrinsic  evidence,  except  that  which  shews  that 
there  were  in  fact  two  closes  occupied  by  Watson  in  Kirton,  the 
case  ought  not  to  be  considered  as  if  the  devise  had  been  of  one 
of  two  closes,  and  it  could  not  be  ascertained  by  the  will  which 
of  the  two  it  was.  The  testator  meant  to  give  all  that  which 
Watson  occupied.  The  principal  farm  was  occupied  by  Atkinson, 
and  these  two  closes  were  parcel  of  that  farm.  The  word 
"close"  was  used  by  the  testator  in  the  same  sense  as  land, 
and  it  was  devised  as  a  parcel  of  Atkinson's  farm.  The  word 
" close"  does  not  necessarily  mean  a  field  inclosed  by  four 
hedges,  but,  in  legal  signification,  has  a  much  larger  meaning, 
and  extends  to  parcel  of  a  common,  or  forest.  By  a  devise  of 
all  the  testator's  messuage  then  in  the  occupation  of  E.,  a 
coal-cellar  within  the  boundary  of  a  messuage  in  E.'s  occupation, 

(1)  3  R.  R.  306  (6  T.  R.  671). 
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and  always  used  with  it,  was  held  to  pass:  Press  v.  Parker  (l).    Richabdbon 
In  I Jine  v.  Earl  Stanhope  (2),  leasehold  property  was  held  to      Watbon. 
pass  under  the  words,  "  manors,  messuages,   houses,  farms, 
lands,  and  real  estate."     Here  there  is  no  circumstance  to  shew 
that  the  testator  did  not  mean  to  pass  all  the  land  in  Kirton 
occupied  by  *  Watson.     This  falls  within  the  second  class  of       [  *79B  ] 
cases  mentioned   by  Tindal,  Ch.  J.  in  Miller  v.   Travers  (3) ; 
because  the  description  is  true  in  part,  the  land  being  occupied 
by  Watson ;  but  it  is  not  true  in  every  particular :  it  does  not 
consist  of  one,  but  of  two  closes. 

It  is  objected  that  evidence  of  declarations  not  made  at  the 
time  of  the  will  was  inadmissible,  but  this  evidence  was  offered 
to  shew  what  the  testator  considered  to  be  the  land  occupied  by 
Watson.  There  are  many  cases  where  land,  though  not  under 
the  precise  denomination  given  by  the  testator,  has  been  held 
to  pass;  thus  in  Goodtitle  v.  Southern  (4),  by  a  devise  of  "all 
that  my  farm  called  Trogues  Farm,  now  in  the  occupation  of 
A.  C,"  lands  parcel  of  Trogues  Farm  not  in  the  occupation 
of  A.  C,  were  held  to  pass. 

(Parke,  J. :  There  the  land  passed  under  the  first  part  of 
the  description,  and  that  decision  proceeded  on  the  principle, 
falsa  demonstratio  nan  nocet.) 

Here  the  word  "  close  "  has  no  technical  meaning.  In  Doe  v. 
Roberts  (5),  the  testator  devised  all  his  messuage  or  dwelling- 
house,  with  the  appurtenances,  in  High  Street,  and  all  and 
every  his  buildings  and  hereditaments  in  the  same  street,  to 
CD.  A.  had  only  one  house  in  the  High  Street ;  but  behind 
that  bouse  he  had  two  cottages,  fronting  a  back  lane.  There 
was  no  thoroughfare  through  the  lane,  the  only  entrance  being 
from  the  High  Street:  and  it  was  held  that  the  two  cottages 
passed  under  the  will. 

(Parke,  J. :  Unless  the  cottages  in  the  lane  were  included  in 
that  devise,  the  words  of  the  will  would  have  been  inoperative ; 
and  there  an  enlarged  sense  was  given  to  the  word  "  in." 

(1)  27  B.  R.  687  (2  Bing.  456).  (4)  14  R.  R.  435  (1  M.  &  S.  299). 

(2)  3  R.  R.  197  (6  T.  R.  345).  (5)  24  R.  R.  449  (5  B.  &  Aid.  407). 

(3)  to  R.  R.  703  (S  Bing.  244). 
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Richardson  Denman,  Ch.  J. :  The  word  was  held  to  include  premises  not 
Watson,  actually  situate  in  the  street,  but  to  which  the  only  *access  was 
[  •TOfi  j      from  the  street.) 

It  may  be  a  question,  at  all  events,  whether  the  devisee  is  not 
entitled  to  one  of  the  two  closes. 

Amos,  in  reply : 

In  Goodtitle  v.  Southern  (l)  the  description  in  the  will  was  true 
in  part,  and  the  rest  might  have  been  struck  out.  Here,  if  you 
strike  out  any  part  of  the  description,  nothing  remains.  Lane  v. 
The  Earl  of  Stanhope  (2)  turned  on  the  meaning  of  the  word 
"farm."  In  Press  v.  Parker  (3)  the  coal-cellar  might  be  con- 
sidered parcel  of  the  "  messuage."  A  distinction  must  be  drawn 
between  evidence  offered  to  shew  what  the  testator  intended, 
and  evidence  to  shew,  from  the  circumstances  of  the  property, 
what  he  understood  by  the  terms  he  employed. 

Denman,  Ch.  J. : 

I  think  there  was,  in  this  will,  a  latent  ambiguity,  which 
might  be  explained  by  parol  evidence ;  but  the  evidence  which 
has  been  given  leaves  it  in  doubt  what  the  testator  meant  to 
pass  by  the  words  "  the  close  in  the  occupation  of  Watson."  If 
it  had  been  shewn  that  there  was  only  one  close  in  his  occupa- 
tion, the  supplementary  evidence  would  have  made  it  clear 
that  that  close  was  intended;  but  here  it  appears  there  were 
two  closes  in  his  occupation,  and  therefore  the  evidence  leaves 
it  doubtful  which  was  meant  to  pass.  As,  therefore,  it  is  not 
ascertained,  either  by  the  words  of  the  will,  or  by  the  evidence 
given  to  explain  them,  what  the  testator  intended,  the  devise  is 
void  for  uncertainty,  and  the  heir-at-law  is  entitled  to  recover. 
This  is  not  a  case  of  election;  for  an  election  can  take  place 
[  *797  ]  only  where  the  intention  of  the  devisor  or  *grantor  is  clear,  that, 
out  of  a  mass,  a  certain  portion  should  be  selected.  Assuming 
that  the  evidence  of  the  former  will,  and  what  took  place 
preparatory  to  it,  was  admissible,  (which  is  very  doubtful),  it 

(1)  14  E.  E.  435  (1  M.  &  8.  299).     (3)  27  E.  E.  687  (2  Bing.  456). 

(2)  3  E.  E.  197  (6  T.  E.  345 
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appears  that  the  testator,  on  that  occasion,  gave  instructions  in    Richardson 

writing  to  his  attorney,  desiring  that  all  the  land  in  Kirton      Watson. 

occupied  by  Watson  should  go  to  his  great  nephew ;  that  the 

testator  afterwards  gave  him  verbal  instructions,  and  described 

the  land  in  the  occupation  of  Watson  as  a  close ;  and  that,  not 

being  certain  what  land  Watson  occupied,  he  made  enquiry  of 

one  Neale,  who,  in  the  testator's  presence,  stated  that  the  land 

in  the  occupation  of  Watson  was  in  one  close;  and  that,  in 

consequence  of  that  information,  the  attorney  so  described  it  in 

the  will.     If  Neale  had  said  it  was  in  two  closes,  it  is  possible 

the  testator  might  not  have  left  both  closes.     We  cannot,  from 

that  evidence,  say  that  the  testator  meant  to  give  either  the 

one  or  the  other  close. 

LlTTLEDALE,  J.  : 

I  am  of  opinion  that  the  parol  evidence  does  not  shew  which 
of  the  two  closes  the  testator  intended  to  devise;  and,  con- 
sequently, it  does  not  explain  the  ambiguity  of  the  will.  The 
evidence  as  to  the  former  will,  only  shews  that  the  testator 
intended  to  devise  some  close  in  the  occupation  of  Watson.  In 
Goodtitle  v.  Southern  (i),  the  devise  was  of  "all  that  my  farm, 
called  Trogues  Farm,  now  in  the  occupation  of  A."  There  the 
first  part  of  the  description  was  certain ;  and  it  was  held  that 
the  subsequent  defective  description  of  the  occupation  would 
not  vitiate  the  previous  correct  one.  The  word  "close,"  in  this 
will,  is  not  synonymous  with  the  word  "  land,"  for  *the  word  [  *798  ] 
"closes"  occurs  frequently  in  it.  Independently  of  that,  the 
word  "  close  "  is  not  so  comprehensive  a  term  as  "  land."  This 
is  not  a  case  of  election,  because  it  does  not  appear,  from  the 
context  of  the  will,  that  the  testator  intended  that  the  devisee 
should  have  an  election.  In  the  case  put  in  Go.  Litt.  145  a, 
where  a  gift  is  made  of  one  of  the  donor*  s  horses  in  his  stable, 
it  is  manifest  that  the  donor  intends  that  the  donee  should 
select.  So  in  the  case  put  in  Bacon's  Maxims,  of  the  grant  of 
ten  acres  of  wood,  in  a  place  where  the  grantor  has  100.  Here, 
then,  the  devisee  having  no  election,  and  it  being  impossible  to 
discover  by  the  words  of  the  will,  or  by  the  parol  evidence,  what 

(1)  14  R.  R.  435  (1  M.  &  S.  299). 
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Richardson  was  intended  to  be  given,  the  devise  is  void  for  uncertainty.  In 
Watson.  Lord  Cheyney's  case(i),  it  was  resolved,  "that  if  a  man  has 
two  sons,  both  baptized  by  the  name  of  John,  and,  conceiving 
that  the  elder  (who  had  been  long  absent)  is  dead,  devises  his 
land  by  his  will  in  writing  to  his  son  John  generally ;  and,  in 
truth,  the  elder  is  living ;  in  this  case  the  younger  son  may,  in 
pleading,  or  in  evidence,  allege  the  devise  to  him ;  and  if  it  be 
denied,  he  may  produce  witnesses  to  prove  his  father's  intent, 
that  he  thought  the  other  to  be  dead."  And  it  is  afterwards 
said,  "  if  no  direct  proof  can  be  made  of  his  intent,  the  devise  is 
void  for  the  uncertainty."  So  in  Doe  d.  Hayter  v.  Joinville  (2), 
where,  by  the  dubious  use  of  the  word  "family"  (viz.,  brother 
and  sister's  family)  in  a  will,  the  testator  having  had  two  sisters, 
one  of  whom  was  dead  leaving  children,  it  could  not  certainly 
be  collected  to  what  person  he  meant  to  apply  it,  the  heir-at-law 
was  held  entitled  to  take.  And  in  Mohun  v.  Mohun  (3),  where 
T  *799  ]  the  whole  will  consisted  of  *these  words,  "  I  leave  and  bequeath 
to  all  my  grand-children,  and  share  and  share  alike,"  and  by  a 
codicil  the  testator  appointed  certain  persons  to  be  trustees  for 
all  his  grand-children  and  nieces,  Sir  Thomas  Plumer  held,  that 
the  devise  was  void,  "there  being  uncertainty  both  in  the 
subject  and  objects  of  the  bequest."  In  the  present  case, 
therefore,  I  think  that  the  devise  is  void,  and  the  heir-at-law 
is  entitled. 

Parke,  J. : 

I  am  of  the  same  opinion ;  and  I  have  formed  that  opinion 
with  some  regret,  because  I  am  satisfied  that  the  testator 
intended  to  do  something  which  he  has  not  done.  But  I  should 
be  much  more  sorry  to  break  in  upon  the  established  rule  of 
law,  that  the  heir-at-law  is  entitled  to  the  estate  of  his  ancestor, 
unless  there  be  a  good  devise  by  the  latter.  Parol  evidence  was 
undoubtedly  admissible  to  shew  that  Watson  occupied  two  closes 
in  Kirton,  at  a  distance  from  each  other.  And,  generally 
speaking,  evidence  might  be  given  to  shew  that  the  testator  used 
the  word  "  close  "  in  the  sense  which  it  bore  in  the  county  where 

(1)  5  Co.  Rep.  68  b.  (tf)  18  R.  R.  58  (1  Swanst.  201). 

(2)  6  R.  R.  585  (3  East,  172). 


vol.  xxxvin.]     1888.    K.  B.     4  B.  &  AD.  799—800.  377 

the  property  was  situate,  as  denoting  a  farm;  but  here  such  Richabdsos 
evidence  was  not  admissible,  because  it  is  manifest  that,  in  this  watson. 
will,  the  testator  used  the  word  "  close  "  in  its  ordinary  sense, 
as  denoting  an  inclosure ;  for  the  word  "  closes  "  occurs  in  other 
parts  of  the  will.  If  the  parol  evidence  had  been  confined  to 
the  fact  of  there  being  two  closes  in  Kirton  in  Watson's  occupa- 
tion, and  to  their  situation,  it  would  not  have  removed  the 
uncertainty  which  of  the  two  closes  the  testator  meant  to  pass ; 
but  still  the  case  would  have  fallen  within  the  first  class  of  those 
mentioned  by  Tindal,  Ch.  J.  in  Miller  v.  Travers  (l),  as  "  where 
the  testator  devises  *his  manor  of  Dale,  and  at  his  death  it  is  [  *soo  ] 
found  that  he  has  two  manors  of  that  name,  South  Dale  and 
North  Dale;  or  where  a  man  devises  to  his  son  John,  and  he 
has  two  sons  of  that  name : "  in  each  of  which  cases  parol 
evidence  is  admissible,  to  shew  which  manor  was  intended  to 
pass,  and  which  son  was  intended  to  take.  Such  evidence  is 
admissible  to  shew  (as  Mr.  Amos  properly  pointed  out),  not 
what  the  testator  intended,  but  what  he  understood  to  be 
signified  by  the  words  he  used  in  the  will.  Then  as  to  the 
evidence  of  what  passed  at  the  time  of  preparing  the  first  will, 
that  does  not  shew  which  of  the  two  closes  the  testator  me&nt  to 
devise.  It  appears  he  was  mistaken  in  supposing  that  he  had 
only  one  close  in  Kirton  in  Watson's  possession ;  but  that  does 
not  remove  the  doubt  as  to  which  close  he  intended  to  devise, 
and  it  being,  then,  impossible  to  say  which  of  the  two  closes  he 
intended  to  give,  the  devise  is  void  for  uncertainty.  The  devisee 
clearly  had  no  election  here.  That  exists  only  where,  on  the 
natural  construction  of  the  instrument,  there  is  a  clear  intent  in 
the  testator  or  grantor  that  there  shall  be  an  election  in  the 
devisee  or  grantee,  as  in  the  instances  put  in  Bacon's  Maxims, 
the  reason  of  which  is  there  given.  Here  it  cannot  be  collected, 
on  the  face  of  the  will,  that  the  testator  intended  that  the 
devisee  should  have  a  right  to  elect;  for  he  devises  the  close 
(not  one  of  two  closes)  in  the  occupation  of  Watson.  The 
judgment  must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 
(1)  34  R.  R.  at  p.  707  (8  Bing.  248). 
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1833.  DIGBY  v.  THOMPSON  and  Another. 

[m  )         (4  Barn.  &  Adol.  821—826 ;  S.  C.  1  N.  &  M.  485 ;  2  L.  J.  (N.  S.)  K.  B.  140.) 

The  following  words,  "  D.  has  had  a  tolerable  run  of  luck.  He  keeps 
a  well-spread  sideboard,  but  I  always  consider  myself  in  a  family  hotel 
when  my  legs  are  under  his  table,  for  the  bill  is  sure  to  come  in  sooner 
or  later,  though  I  rarely  dabble  in  the  mysteries  of  ecarte  or  any  other 
game.  The  fellow  is  as  deep  as  Crockford,  and  as  knowing  as  the  Marquis. 
I  do  dislike  this  leg-al  profession,"  will  support  a  declaration  for  libel 
without  explanatory  averments ;  for  they  tend  generally  to  disgrace  the 
plaintiff. 

Qiuvre,  whether  defendant  by  demurring  to  a  declaration  for  a  libel, 
stated  to  have  been  published  with  intent  to  cause  certain  matters  to  be 
believed,  admits  particular  words  in  the  libel  to  have  been  published  with 
that  intent. 

Case.  The  declaration  stated,  that  the  plaintiff  was  a  person 
of  good  reputation,  and  had  not  ever  been  guilty,  or,  until  the 
committing  of  the  several  grievances  by  the  defendants  as 
thereinafter  mentioned,  been  suspected  to  have  been  guilty  of 
the  misconduct  thereinafter  mentioned  to  have  been  imputed 
to  him,  or  of  any  other  misconduct ;  yet  the  defendants,  well 
knowing  the  premises,  but  contriving,  &c.  to  injure  the  plaintiff 
in  his  said  reputation  and  to  bring  him  into  public  scandal  and 
disgrace,  and  to  cause  it  to  be  suspected  and  believed  that  the 
plaintiff  had  been  guilty  of  unfair  play  at  cards,  and  of  defraud- 
ing persons  of  their  money  by  means  thereof,  and  by  bettings, 
[  *822  ]  and  that  he  had  played  *unfairly  and  fraudulently  at  a  certain 
game  with  cards  called  ecarte,  and  at  certain  other  games  with 
cards,  and  had  thereby  won  large  sums  of  money  from  divers 
persons  visiting  the  house  of  the  plaintiff  at  Brighton,  in  the 
county  of  Sussex,  and  that  the  plaintiff  invited  persons  to  his 
house  and  entertained  them  there  for  the  purpose  of  winning 
their  money  unfairly  by  gaming  there ;  and  that  the  plaintiff 
was  a  person  of  disreputable  and  bad  character,  and  did  in  a 
great  measure  support  and  maintain  himself  by  gaming  and 
by  unfair  and  fraudulent  practices  in  gaming  and  betting,  to 
wit,  on,  &c.  at,  &c.  wrongfully,  maliciously  and  injuriously 
published  in  a  certain  newspaper  called  the  "  Satirist  or  the 
Censor  of  the  Times,"  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  the  plaintiff,  containing 
the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
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following  of  and  concerning  the  plaintiff;  that  is  to  say,  "  King  dioby 
Digby,  (meaning  the  plaintiff,)  as  my  friend  Tom  used  to  style  Thompson. 
him,  has  had  a  tolerable  run  of  luck  this  season,  (meaning 
thereby  that  the  plaintiff  had  won  divers  large  sums  of  money 
by  gaming.)  He  (meaning  the  said  plaintiff)  is  still  here, 
(meaning  at  Brighton  aforesaid,)  and  keeps,  I  assure  you,  friend 
Sat,  a  well  spread  sideboard;  but,  curse  the  fellow!  I  always 
consider  myself  in  a  family  hotel  when  my  legs  are  singing  duets 
under  his  table ;  for  the  bill  is  sure  to  come  in  sooner  or  later, 
although,  as  you  know,  I  rarely  dabble  in  the  mysteries  of  ecarte 
or  any  other  game.  The  fellow  (meaning  the  plaintiff)  is  as 
deep  as  Crockford,  and  as  knowing  as  the  Marquis.  I  do  dis- 
like this  leg-al  profession."  Demurrer,  assigning  for  cause  that 
the  matter  alleged  did  not  amount  to  any  libel  on  the  plaintiff, 
and  also  that  although  the  plaintiff  *had  by  an  innuendo  alleged  [  *823  ] 
that  by  the  words  of  the  libel,  "  King  Digby  (meaning  the  plain- 
tiff), as  my  friend  Tom  used  to  style  him,  has  had  a  tolerable 
run  of  luck  this  season,"  the  defendants  meant  that  the  plaintiff 
had  won  money  by  gaming,  and  had  alleged  as  an  inducement 
that  the  plaintiff  was  guilty  of  gaming ;  nevertheless,  it  was  not 
alleged  or  shewn  that  the  libel  was  published  of  and  concerning 
such  gaming,  or  that  such  libel  had  any  reference  to  the  matters 
stated  in  the  introductory  part  of  the  declaration,  or  any  of 
them;  and  also  for  that  the  meaning  and  explanation  by  the 
plaintiff  given  to  the  words  in  the  said  libel,  adds  to,  enlarges, 
and  changes  the  sense  of  those  words,  and  also  for  that  the  said 
meaning  and  explanation  is  not  connected  in  any  way  by 
averment  or  otherwise  with,  or  in  any  way  applicable  to  the 
matters  of  inducement  before  stated,  and  also  for  that  there  is 
no  averment  that  the  defendant  was  used  to  employ,  or  did  on 
the  occasion  of  the  publishing,  employ  the  said  words  in  the 
sense  and  meaning  put  upon  them  by  the  plaintiff  in  the  said 
innuendo.  No  counsel  appearing  in  support  of  the  demurrer, 
the  Court  called  upon 

nightman  to  support  the  declaration  : 

The  defendants  have,  by  the  demurrer,  admitted   that   the 
words  of  the  libel  were  used  with  the  intention  imputed  in  the 
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dioby  declaration ;  the  only  question,  therefore,  is,  whether  the  words 
Thompson,  B©t  out  will  bear  a  sense  corresponding  with  that  intention.  If 
the  defendants  had  pleaded,  the  whole  would  have  been  a 
question  for  the  jury;  but  after  demurrer,  if  the  words  can 
possibly  bear  the  sense  ascribed  to  them,  it  must  be  taken  that 
they  were  used  in  that  sense,  and  the  words  "  that  the  plaintiff 

[  *824  ]  had  had  a  *tolerable  run  of  luck,  &c,"  certainly  may  mean  (as 
stated  in  the  innuendo)  that  he  had  won  large  sums  of  money 
by  gaming.  Besides,  this  declaration  may  be  supported, 
because  the  matter  charged  as  libellous,  independently  of  any 
innuendo,  has  a  tendency  to  disgrace  the  plaintiff,  and  the 
Court  will  understand  the  words  used  without  any  explanatory 
averment,  if  the  sense  is  sufficiently  obvious,  as  it  is  here.  In 
Peare  v.  Jones  (l),  the  plaintiff  declared  that  he  was  an  utter 
barrister  of  the  Middle  Temple,  and  a  practiser  of  the  common 
law  for  several  years,  and  that  the  defendant,  of  purpose  to 
defame  him,  maliciously  said  of  him  to  J.  S.,  his  father-in-law, 
"Did  Mr.  Peare,1  *  (the  plaintiff),  "marry  your  daughter?"  to 
which  J.  S.  said,  "Yes; "  to  which  the  defendant  replied,  "He 
is  a  dunce,  and  will  get  nothing  by  the  law ; "  to  which  J.  S. 
answered,  "  Other  men  have  a  better  opinion  of  him ;  "  to  which 
the  defendant  replied,  "He  was  never  accounted  otherwise  in 
the  House."  It  was  held,  on  motion  in  arrest  of  judgment,  that 
the  action  lay  upon  this  declaration ;  for  a  man  may  be  heavy, 
and  not  so  pregnant  as  others  are,  and  yet  a  good  lawyer,  but 
here  it  appeared  on  the  whole  matter  that  it  was  spoken 
maliciously,  and  he  said,  he  would  not  get  any  thing  by  the 
law,  wThich  disgraced  him  in  his  profession.  The  Court  there 
took  notice  of  the  meaning  of  the  word  "  dunce,"  according  to 
the  common  understanding  (2).  And  in  Goddart  v.  Haseltoot  (3) 
it  is  held,  if  a  man  says  of  a  doctor  of  physic,  "  he  is  an  empiric, 
and  a  mountebank,"  an  action  lies,  without  any  averment  of  the 
signification  of  the  words ;  for  these  are  terms  of  disgrace  well 

[  »825  ]       known,  and  in  disgrace  of  his  *profession.     In  Peare' s  case  (4) 

(1)  Roll.  Abr.  Action  on  the  Case,  been  amended. — F.  P.] 
55,  pi.  16.  (3)  Roll.  Abr.  54,  pi.  12. 

(2)  Cro.  Car.  382,  8.  C— [A  mis-  (4)  Roll.  Abr.  oo,  pi.  15.  See  Vin. 
leading  punctuation  of  the  original  Abr.  Action  for  Word,  8.  a,  10,  11, 
report  in  the  preceding  sentence  has  12,  1(5,  17. 
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it  is  said  to  have  been  held  that,  if  a  man  says  of  a  counsellor  Dioby 
of  the  law  in  the  North,  "  Thou  art  a  daffadowndilly,"  an  action  Thompson. 
lies,  with  an  averment  that  the  words  signify  he  is  an 
ambodexter  (l).  The  word  "  ambodexter,"  there,  might  have  been 
said  to  require  an  explanatory  averment,  almost  as  much  as  the 
word  it  was  intended  to  explain.  Here  the  imputation  that  the 
plaintiff  invited  persons  to  his  house,  and  entertained  them  there 
with  a  view  of  winning  their  money  by  gaming,  has  a  tendency 
to  disgrace  the  plaintiff,  and  no  explanation  was  necessary. 

Den  man,  Ch.  J. : 

I  am  very  unwilling  to  decide  this  case  on  the  ground  that 
the  defendant  has,  by  demurring,  admitted,  on  the  record,  that 
the  libellous  matter  was  published  with  the  intent  charged  in 
the  declaration ;  and  that,  if  the  words  can,  by  possibility,  bear 
the  sense  alleged,  the  Court  are  bound  to  hold  that  they  were 
so  used.  But  I  think  the  declaration  sufficient,  on  the  more 
general  ground  that  the  matter  charged  as  libellous  imports 
something  disgraceful  to  the  plaintiff.  The  charge  is,  that  the 
plaintiff  invited  persons  to  his  house,  and  entertained  them,  and 
made  them  pay  for  such  entertainment;  and  that,  connected 
with  the  other  words,  may,  I  think,  support  the  allegation,  that 
the  libel  accused  the  plaintiff  of  making  them  pay  by  winning 
their  money  in  gaming.  I  give  this  opinion,  however,  with 
reluctance,  as  I  had  rather  the  words  had  been  distinctly 
explained  by  innuendoes,  than  that  a  jury,  if  the  case  had  been 
tried,  should  have  had  to  speculate  on  their  meaning. 

LlTTLEDALE,  J.  :  [  826  ] 

I  think  the  declaration  may  be  supported,  because  the  libel 
imputes  what  is  disgraceful  to  the  plaintiff.  I  am  not  prepared 
to  say  that  we  can  import  into  this  record  the  admission  relied 
upon  by  A/r.  Wightman,  to  give  the  words  complained  of  the 
&ense  ascribed  to  them  in  the  declaration. 

Parke,  J. : 

Rejecting  all  the  innuendoes,  I  think  the  matter  charged  in 
the  declaration  is  clearly  actionable.     No  man  of  common  sense 

(1)  Sic. 
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dioby       could  read  it  without  seeing  that  it  imputed  fraudulent  and 

Thompson,    dishonest  conduct  to  the  plaintiff.    Without,  therefore,  adverting 

to  the  point  made  in  argument,  that  the  words  here  must  be 

taken  to  have  been  used  with  the  intent  imputed  in  the  declaration. 

I  think  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


1833.  BIRD   v.   JOSEPH   RELPH,  and   JANE   his   Wife, 

[826]  Executrix  of  SMITH  (1). 

(4  Bam.  &  Adol.  826-830;  S.  C.  1  N.  &  M.  415 ;  2  L.  J.  (N.  S.)  K.  B.  99.) 

Neglect  to  cultivate  the  glebe  land  in  a  husbandlike  manner,  is  not  a 
dilapidation  for  which  an  incumbent  can  recover. 

Case  for  dilapidations.  The  first  and  second  counts  stated 
the  parsonage  house,  &c.  to  be  out  of  repair.  The  third  count 
stated,  that  by  the  law  and  custom  of  England,  the  vicars  of 
this  kingdom  for  the  time  being  ought  not  to  manage,  use,  or 
cultivate  the  lands  of  and  belonging  to  their  respective  vicarages, 
nor  ought  they  to  suffer  or  permit  the  same  to  be  managed, 
used,  or  cultivated  otherwise  than  in  a  good  and  husband- 
like manner,  and  according  to  the  custom  of  the  country  where 
the  said  lands  are  situate,  and  such  vicars  ought  to  leave  the 
[  •827  ]  said  lands  managed,  *used,  and  cultivated  in  a  good  and 
husbandlike  manner,  and  according  to  the  custom  of  the  country 
where  the  said  lands  are  situate,  to  their  successors ;  and  that  if 
such  vicars  do  leave  such  lands  to  their  successors  impoverished, 
damaged,  or  lessened  in  value  by  reason  of  having  been  managed, 
used,  and  cultivated  in  a  bad  and  unhusbandlike  manner,  and 
not  according  to  the  custom  of  the  country  where  the  said  lands 
are  situate,  then  the  executors  or  administrators  of  the  goods 
and  chattels  of  such  vicars,  after  their  deaths,  having  sufficient 
of  the  goods  and  chattels  of  such  vicars,  are  bound  and  ought 
to  satisfy  so  much  as  shall  be  necessary  to  be  expended  or  paid 
for  repairing  the  damage  done  to  the  said  lands  by  reason  of 

(1)  Cited  and  followed  in  Boss  v.  Adcock  (1868)  L.  R.  3  C.  P.  6o5,  37 
L.  J.  C.  P.  290.— R.  C. 
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their  being  so  impoverished,  damaged,  or  lessened  in  value  by  Bird 
such  improper  management,  usage,  and  cultivation.  It  then  relph. 
stated  that  W.  Smith  deceased  in  his  lifetime  was  vicar  of 
Ainstable,  in  the  county  of  Cumberland,  and  was  seised,  in  right 
of  the  vicarage,  of  certain  lands  in  that  county,  and  died ;  that 
the  plaintiff  after  his  death,  to  wit,  on,  &c.  was  presented, 
admitted,  instituted,  and  inducted  into  the  said  vicarage,  and 
thereby  became  vicar  of  the  parish  church  of  Ainstable,  and  the 
next  successor  of  the  said  W.  Smith ;  that  at  the  time  of  his 
death  the  lands  were  and  still  are  greatly  damaged  and  lessened 
in  value  by  reason  of  the  same  having  been  used,  managed,  and 
cultivated  during  the  lifetime  of  the  said  W.  Smith,  and  whilst 
he  was  such  vicar,  in  a  bad  and  unhusbandlike  manner,  and 
contrary  to  the  custom  of  the  country  where  they  were  situate, 
and  having  been  wrongfully  left  so  impoverished,  damaged,  and 
lessened  in  value  by  the  said  W.  Smith,  at  the  time  of  his  death, 
«&c.  At  the  trial  before  Gurney,  B.,  at  the  Carlisle  Spring 
Assizes,  *1833,  it  appeared  that  the  lands  belonging  to  the  [  *828  ] 
vicarage  consisted  of  ancient  glebe  land,  and  of  lands  allotted 
in  lieu  of  tithes,  under  an  Inclosure  Act  passed  in  1820.  The 
learned  Judge  refused  to  receive  evidence  that  the  allotments 
under  the  Inclosure  Act  had  been  impoverished  by  bad  husbandry, 
but  gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict,  if  the 
Court  thought  the  evidence  admissible,  for  such  an  amount 
as  should  be  certified  by  an  arbitrator. 

Colt  man  now  moved  accordingly : 

The  action  for  dilapidations  is  founded  on  the  common  law, 
by  which  the  incumbent  of  a  living  is  required  to  leave  the 
premises  belonging  to  it  in  the  same  state  he  ought  to  keep 
them  in,  so  that  his  successor  may  have  the  same  beneficial 
enjoyment  of  them  which  he  had.  It  is  true  that  such  actions 
are  usually  brought  in  respect  of  the  buildings  not  being  in  that 
state  of  repair  which  the  incumbent  ought  to  have  kept  them 
in,  and  there  is  no  express  authority  for  saying,  that  such  an 
action  is  maintainable  against  the  executors  of  a  deceased 
incumbent  for  not  cultivating  the  lands  in  a  husbandlike 
manner.     But  the  principle  on  which  the  action  is  founded, 
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Bird         viz.  that  the  incumbent   for  the  time  being  should  have  the 

Relph.  beneficial  use  of  the  property  belonging  to  the  living,  extends 
to  the  glebe  lands  as  well  as  to  the  buildings ;  for,  it  is  quite 
clear,  that  the  successor  will  not  have  that  beneficial  enjoyment 
of  the  glebe  lands  which  he  ought  to  have,  if  his  predecessor  has 
not  cultivated  them  in  a  husbandlike  manner.  In  Liford's 
case  (l)  it  is  said,  "  If  a  parson  of  a  church,  and  one  A.,  are 

[  *829  ]  *tenants  in  common  of  a  wood,  and  A.  endeavours  to  commit 
waste,  the  parson,  for  the  preservation  of  the  timber  trees,  shall 
have  a  prohibition  against  him  that  he  shall  not  commit  waste ; 
and  the  reason  thereof,  as  the  Chief  Justice  said,  was,  that 
if  the  parson  of  a  church  will  waste  the  inheritance  of  his 
church  to  his  private  use  in  felling  trees,  the  patron  may  have 
a  prohibition  against  him;  for  the  parson  is  seised  as  in  the 
right  of  his  church,  and  his  glebe  is  the  dower  of  his  church, 
for  of  it  he  was  endowed."  And  in  Wise  v.  Metcalfe  (2),  where 
the  question  was,  by  what  rule  the  dilapidations  as  to  the 
rectory-house,  buildings,  and  chancel  were  to  be  estimated,  three 
rules  were  proposed  for  the  consideration  of  the  Court,  the 
second  rule  being,  that  they  were  to  be  left  as  an  outgoing 
lay  tenant  ought  to  leave  his  buildings,  where  he  is  under 
covenant  to  leave  them  in  good  and  sufficient  repair,  order,  and 
condition.  Bayley,  J.  said,  that  although  the  Court  were  not 
prepared  to  say  that  any  ok  those  rules  was  precisely  correct, 
the  second  approached  most  nearly  to  that  which  they  considered 
as  the  proper  one.  In  2  Gibson's  Codex,  752,  in  a  note  upon 
the  13  Eliz.  c.  10,  s.  1,  it  is  said,  "  Although,  in  this  preamble, 
nothing  is  referred  to  as  dilapidation,  but  decayed  or  ruined 
buildings,  yet  it  is  certain  that,  under  that  name,  are  compre- 
hended hedges,  fences,  &c.  in  the  like  condition;  and  it  hath 
been  particularly  adjudged  concerning  wood  and  timber,  that 
the  felling  of  them  by  any  incumbent,  (otherwise  than  for 
repairs  or  for  fuel)  is  dilapidation,  from  which  he  may  be 
restrained  by  prohibition  during  his  incumbency  ;  and  for  which 

T  830  ]  he  or  *his  executors  are  liable  to  be  prosecuted,  after  he  ceases 
to  be  incumbent." 

(1)  11  Co.  Eep.  49  a.  (2)  34   E.   R.    417   (10   B.   &   C. 

299). 
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Denman,  Ch.  J. :  Bird 

r. 

This  is  an  entirely  new  application.     To  render  the  executors       Bblph. 
of  an  incumbent  liable  to  an  action  for  dilapidations,  there  ought 
to  be  something  of  demolition.     There  is  no  ground  for  saying 
that  executors  are  liable  to  such  an  action  for  mismanagement 
of  the  glebe  land. 

Littledalb,  J.  concurred. 

Parke,  J. : 

An  action  lies  by  a  landlord  against  a  tenant  for  the  mis- 
management of  his  farm,  on  the  implied  contract  between 
landlord  and  tenant  that  the  latter  shall  cultivate  the  land 
in  a  husbandlike  manner.  Here  no  such  contract  can  be  implied 
between  the  parson  and  his  successor ;  and  there  is  no  authority 
for  saying  that  such  an  action  is  maintainable. 

Patteson,  J. : 

The  action  against  the  executor  of  a  parson  for  dilapidations 

is  an  anomalous  action,  and  appears  like  an  exception  to  the 

general   rule,  that  actio  personalis  moritur  cum  persona.     The 

authorities  shew  that  such  an  action  is  maintainable,  where  the 

buildings,  hedges,  and  fences  belonging  to  the  benefice  are  left 

in  a  state  of  decay,  or  where  there  has  been  a  felling  of  timber 

otherwise  than  for  repairs  or  fuel.     I  am  not  disposed  to  extend 

the  action  to  a  case  like  the  present. 

Ride  refused. 


BINGHAM   v.  ALLPORT(l).  la*. 

(1  Nevile  &  Manning,  398—400 ;  S.  C.  2  L.  J.  (N.  S.)  K.  B.  86.)  [  398  ] 

A  tender  made  to  the  managing  clerk  of  the  plaintiffs  attorney,  who 
at  the  time  disclaims  authority  from  his  master  to  receive  the  debt,  is 
insufficient. 

Assumpsit.     Plea,   general  issue  as  to   the  demand,  except 
as  to  15/.  parcel  of,  and  as  to  that  sum  a  tender  and  refusal. 

(1)  Distinguished    in     Finch    v.      434,   where,   however,  Denman,  J. 
Bonitig  (1879)  4  C.  P.  D.  143,  40  L.  T.      dissented  from  the  judgment.— R.  C. 
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Bingham  At  the  trial  before  Bayley,  B.  at  the  last  Spring  Assizes  for  the 
allpobt.  county  of  Warwick,  the  defendant,  in  order  to  support  the  plea 
of  tender,  proved  that  he  had  gone  to  the  office  of  the  plaintiff's 
attorney,  where  he  found  only  his  clerk,  to  whom  he  tendered 
the  money ;  that  the  clerk  was  at  first  willing  to  receive  it,  and 
was  about  to  give  a  receipt,  but  afterwards  said  that  he  had  no 
authority  from  his  principal  to  receive  the  money  or  to  give 
a  discharge  from  the  debt.  The  learned  Judge  told  the  jury 
that  if  they  thought  the  clerk  had  disclaimed  all  authority 
to  receive  the  money,  the  tender  to  him  was  insufficient.  The 
jury  returned  their  verdict  for  the  plaintiff,  but  leave  was  given 
to  the  defendant  to  move  to  set  aside  that  verdict  and  to  enter 
it  for  the  defendant.  A  rule  nisi  to  that  effect  having  been 
obtained  in  last  Easter  Term, 

Humfrey  and  M.  D.  Hill  now  shewed  cause : 

The  finding  of  the  jury  after  the  direction  of  the  learned 
[  *3"  ]  Judge,  was  *a  finding  of  a  disclaimer  by  the  clerk  of  authority 
to  receive  payment.  In  Wilmott  v.  Smith  (l),  the  clerk  to  whom 
the  tender  was  made  did  not  disclaim  authority  to  receive 
payment,  but  said  only  that  he  could  not  receive  the  sum 
tendered.  In  Moffat  v.  Parsons  (2),  the  clerk  to  whom  the 
tender  was  made  had  been  previously  authorized  to  receive 
money  for  his  master.  In  Blow  v.  Russell  (3),  the  agent  dis- 
claimed having  any  authority  to  receive  less  than  the  sum 
demanded,  and  it  was  even  there  held  that  a  tender  to  him 
of  a  smaller  amount  was  not  a  good  tender,  the  ground  of  the 
decision  there  being  that  the  agent  to  whom  the  tender  was 
made  had  not  discretion.  There  is  no  discretion  here.  The 
rule  now  sought  to  be  established  is  at  variance  with  the 
authorities,  which  shew  that  a  tender,  made  to  an  attorney 
who  expressly  denies  his  authority  to  receive,  is  not  good. 

Clarke,  K.C.,  contra  : 

The  authority  disclaimed  wTas  an  authority  to  receive  less  than 
the  whole  amount  claimed.     The  facts  proved  shewed  that  the 

(1)  31  R.  R.  732  (Moo.  &  Mai.  238).  (3)  1  Car.  &  P.  365. 

(2)  15  R.  R.  506  (5  Taunt.  307). 
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clerk  had  authority  to  receive  the  whole  if  it  had  been  tendered.      Bingham 

This   was   the  managing  clerk  of  the  attorney,  who  must  be     allport. 

presumed  to  have  the  same  discretion  as  the  attorney  himself, 

and  therefore  in  this  respect  the  case  differs  from  that  of  Blow 

v.  Russell,  which  at  the  trial  was  quoted  as  an  authority  for 

the  defendant.     The  other  cases  mentioned  are  also  authorities 

for  the   defendant.     In  Barrett  v.  Deere  (l),  it  was  held  that 

payment  made  to  a  person  found  in  a  merchant's  counting-house, 

and  appearing  to  be  interested  with  the  conduct  of  the  business 

there,  was  good  payment  to  the  merchant,  although  in  fact  the 

person  was  never  employed  by  him. 

LlTTLEDALB,  J.  : 

There  is  no  ground  for  disturbing  the  verdict.  It  does  not 
appear  to  me  that  the  clerk  had  any  authority.  Had  he  been 
shewn  to  have  been  authorized  to  receive  the  money,  it  appears 
from  the  case  of  Moffat  v.  Parsons,  that  he  could  not  have 
disclaimed  it.  Although  a  party  put  his  case  into  the  hands 
of  his  attorney,  who  thereby  *becomes  authorized  to  accept  [  *400  ] 
payment,  it  by  no  means  follows  that  all  the  attorney's  clerks 
have  such  an  authority  also. 

Taunton,  J. : 

I  am  also  of  opinion  that  the  clerk  had  no  authority.  The 
case  of  Moffat  v.  Parsons  is  distinguishable  from  that  before  the 
Court,  because  there  the  tender  was  made  to  a  constituted  agent, 
authorized  to  receive  the  money. 

Pattbson,  J. : 

It  was  left  to  the  jury  to  say  whether  the  clerk  disclaimed 
or  not.  It  is  now  quite  impossible  for  us  to  direct  a  verdict 
to  be  entered  for  the  defendant ;  nor  can  we  grant  a  new  trial 
on  the  ground  that  the  verdict  was  against  evidence,  because 
of  the  smallness  of  the  damages. 

Rule  discharged. 

(1)  31  R.  R  730  (Moo.  &  Mai.  200). 
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^  FREEMAN  v.  BIRCH  (1). 

[  420  ]  (1  Nevile  &  Manning,  420—421.) 

The  bailee  of  goods  sending  them  by  a  carrier  to  the  bailor,  may  sue 
the  carrier  for  negligence. 

Case  against  a  carrier  for  negligence.  At  the  trial  before 
Patteson,  J.,  at  the  sittings  for  Middlesex  in  this  Term,  the 
following  facts  appeared. 

The  plaintiff,  a  laundress  residing  at  Hammersmith,  was  in 
the  habit  of  sending  linen  to  and  from  London  by  the  defendant's 
cart,  which  travelled  from  Chiswick  to  London.  A  basket  of 
linen  belonging  to  Spinks  was  sent  by  the  defendant's  cart,  and 
on  its  way  to  London  part  of  the  contents  were  either  lost  or 
stolen.  Spinks  did  not  pay  the  carriage  of  the  linen.  It  was 
objected  on  the  part  of  the  defendant  that  the  present  action 
was  misconceived,  and  that  the  action  should  have  been  brought 
by  the  owner  of  the  linen.  The  learned  Judge  over-ruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff. 

Heaton    now  moved   for  a  new  trial,   on   the  ground   of 
misdirection : 

The  action  should  have  been  brought  by  the  owner  of  the 
linen,  and  not  by  the  laundress.  It  is  laid  down  in  Selwyn's 
Nisi  Prius  (2),  that  the  action  against  a  carrier  for  the  non- 
delivery or  loss  of  goods  must  be  brought  by  the  person  in  whom 
the  right  of  property  in  the  goods  is  vested. 

(Parke,  J. :  The  person  who  employs  the  carrier  must  bring 
the  action.) 

The  action  against  the  carrier  must  be  brought  by  the  person  in 
whom  the  legal  right  was  vested :  Dawes  v.  Peck  (3). 

(Parke,  J. :  The  circumstance  of  the  legal  right  being  in  one 
person  may  be  evidence  of  employment  by  that  person.) 

(1)  Cited  and  followed  in  Coats  v.      p.  492)  appended  in  a  note. — B.  C. 
Chaplin  (1842)  3  Q.  B.  483.     A  brief  (2)  P.  405. 

report  of  the  same  case  is  there  (at         (3)  4  B.  B.  675  (8  T.  B.  330). 
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In  Dawes  v.  Peck  the  action  was  brought  by  the  vendor  of  the      Frbemax 

goods  against  the  carrier;  the  vendee  had  named  the  carrier,        biboh. 

and  it  was  holden,  that  because  the  legal  right  to  the  goods  had 

vested  in  the  vendee,  he  should  have  brought  the  action.     Again, 

in  Dutton  v.  Solomonson  (l)  it  was  held,  that  where  goods  were 

ordered  by  a  tradesman  to  be  sent  by  a  carrier,  the  delivery 

*to  the  carrier  vested  the  property  in  the  purchaser,  and  he       [  #*2i  ] 

alone  could  maintain  an  action  against  the  carrier  for  the  loss 

of  the  goods:  King  v.  Meredith  (2).     This  action  therefore   is 

improperly  brought. 

LlTTLEDALE,  J.  : 

In  the  cases  cited,  the  property  in  the  goods  was  entirely  gone 
out  of  the  vendor.  In  this  case  the  laundress  retained  a  special 
property  in  the  goods. 

Parke,  J. : 

I  am  of  the  same  opinion.     In  the  case  of  vendor  and  vendee, 

if  the  goods  are,  whilst  the  carrier  has  the  care  of  them,  to  be 

at  the  risk  of  the  vendor,  he  must  bring  the  action  against  the 

carrier.     In  ordinary  cases  the  vendor  employs  the  carrier  as 

the  agent  of  the  vendee. 

Rule  refused  (3). 

IN    THE    COURT    OF    COMMON     PLEAS. 


EMERY   and    MIDDLETON   v.    MUCKLOW  (4).  m 

May  27. 
(10  Bmg.  23—24  ;  S.  C.  3  Moore  &  Scott,  384.)  _ 

Where  one  of  several  plain  tiffs  dissents  to  bringing  the  action,  the  L       J 

Court  will  not  interpose,  unless  upon  a  suggestion  of  fraud. 

The  plaintiffs  had  been  appointed,  and  had  acted  as  trustees 
for  the  benefit  of  certain  creditors  of  a  tradesman,  under  a 
composition  deed  dated  January  21st,  1833. 

In  this  capacity  they  sued  the  defendant  in  replevin. 

(1)  7  E.  R.  883  (3  Bos.  &  P.  582).  (4)  Tryon    v.    National    Provident 

(2)  2  Camp.  639.  Institution  (1886)   16  Q.    B.  D.  678, 

(3)  The  note  in  3  Q.  B.  492  adds :  55  L.  J.  Q.  B.  236,  54  L.  T.  167. 
4*  Per  Curiam  (Dexmax,  Ch.  J.,  Lit-  As  to  a  possible  alternative  in 
TLEDale  and  Parke,  JJ.)." — R.  C.  modern  practice  where  a  necessary 
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Bmbbt  Adams,  Serjt.,  upon  an  affidavit  that  Middleton  had  never 

Mucklow.  executed  the  trust  deed,  that  the  creditors  and  Emery  refused  to 
indemnify  him,  and  that  Middleton  had  the  opinion  of  counsel 
that  the  action  was  not  advisable,  obtained  a  rule  calling  on 
Emery  and  the  defendant  to  shew  cause  why  Middleton's  name, 
as  a  joint  plaintiff,  should  not  be  struck  out. 

Wilde,  Serjt.,  who  shewed  cause,  relied  on  the  fact  of 
Middleton's  having  acted  as  trustee,  and  contended  that  the 
Court  would  not  interfere  between  two  plaintiffs,  unless  upon 
suggestion  of  fraud  or  improper  proceeding. 

Adams  urged  the  hardship  of  Middleton  being  compelled 
to  proceed  without  indemnity  in  an  action  which  he  deemed 
unadvisable ;  but,  although  called  upon,  he  adduced  no  authority 
for  the  interposition  of  the  Court. 

Tindal,  Ch.  J. : 

The  usual  course  is,  for  the  dissenting  plaintiff  to  release  the 
defendant,  and  the  question  as  to  his  right  to  do  so  is  then 
raised  upon  a  suggestion  to  the  Court,  that  the  release  is  fraudu- 
lent; we  have  no  authority  in  this  stage  of  the  proceedings, 
[  *24  ]  unless  the  *party's  name  has  been  used,  not  only  against  his 
will,  but  fraudulently.  If  Middleton  chose  to  act  as  trustee,  he 
must  bear  all  the  burthens  of  such  an  office.  No  authority  can 
be  adduced  to  shew  that  the  Court  has  interfered  to  prevent  an 
action  by  trustees,  till  all  the  trustees  have  been  indemnified  by 
the  creditors  for  whom  they  act.  We  have  the  less  difficulty  in 
deciding  this,  because  we  interfere  with  no  legal  right  which 
Middleton  may  have  to  release  the  action. 

Park,  J. : 

There  is  no  imputation  of  any  fraud  in  the  proceedings,  and 
we  should  be  going  further  than  a  court  of  law  has  any  right  to 

party  declines  to  authorise  the  use  of  out  his   consent,   is   not   interfered 

his  name  as  plaintiff,  see  per  Bo  wen,  with;   and,  in  the  absence  of  any 

L.J.  in  Van  Udder  v.  Sowerby  Bridge,  explicit  rule  to  the  contrary,  seems 

<fcr.  Society  (1890)44  Ch.  Div.  374,  394,  the  convenient  course,  in  a  simple 

59  L.J.  Ch.583,63L.T.  132.  But  the  action  by  plaintiffs  having  a  joint 

old  practice  under  which  a  co-plaintiff  interest. — R.  C . 
could  be  joined  (at  the  outset)  with- 
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By  the  custom  of  the  manor  of  Cheltenham,  as  settled  by  stat.  1  Car.  I., 
the  widow  of  a  copyholder  is  entitled  to  dower  out  of  customary  lands  of 
which  her  husband  was  tenant  during  the  coverture,  but  of  which  he  did 
not  die  tenant ;  such  lands  having  been  aliened  during  the  coverture  by 
the  husband  alone,  without  the  wife  having  been  examined  in  Court  or 
joined  in  the  surrender. 

The  plaintiff  filed  her  bill  in  Chancery,  thereby,  amongst 
other  things,  stating  that  in  the  year  1617,  the  customs  of  the 
manor  of  Cheltenham,  in  the  county  of  Gloster,  were  duly  found 
returned  and  presented  by  a  jury  there  summoned  for  the  pur- 
pose of  ascertaining  such  customs,  to  be  amongst  other  things 
as  follows:  first,  the  tenants  in  base  tenure  of  this  manor  do 
respectively  hold,  and  are  seised  of  their  tenements  of  an  estate 
of  inheritance  customarily,  viz. :  sihi  et  hceredibm  suis  descendible 
to  their  youngest  sons,  and  in  default  thereof  to  their  youngest 
daughters,  and  in  default  thereof  to  their  youngest  brothers,  and 
in  default  thereof  to  their  youngest  sisters,  &c.  according  to  the 
custom  of  the  said  manor.  Also  if  any  customary  tenant  afore- 
said make  his  fine  for  his  admittance  and  die,  leaving  a  wife,  she 
is  to  have  the  land  or  tenement  whereunto  her  said  husband  was 
so  admitted,  for  her  life  and  twelve  years,  if  she  shall  dispose 
of  it :  and  if  the  wife  shall  marry  again,  and  her  husband  that 
she  shall  so  marry,  shall  agree  with  the  lord,  and  make  his  fine, 
then  shall  he  gain  and  have  the  land  or  tenement  to  him  and 
his  heirs,  of  an  estate  of  an  inheritance  descendible  to  his 
youngest  son,  or  in  default  thereof  to  his  youngest  daughter, 
(1)  Ih«  d.  RiihMl  v.  UwiMutt  (1841)  1  Q.  B.  6S2. 


go,  if  we  were  to  interfere  with  the  rights  of  the  plaintiffs  and        Emery 
accede  to  this  application.  Mucklow. 

Bosanquet,  J.  concurred. 

Gaselee,  J.  abstained  from  expressing  any  opinion,  because 

he  had  knowledge  of   the  situation  of  the  parties  dehors  the 

affidavits  now  before  the  Court. 

Ride  discharged. 


KOSE  RIDDELL,  Widow,  v.  JENNER  and  Others  (1).        i«& 

June  H 
(10  Bing.  29—35  ;  S.  C.  3  Moore  &  Scott,  673  ;  2  L.  J.  (N.  S.)  C.  P.  248.)  * 


[29] 
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riddell  according  to  the  custom  of  the  manor ;  and  if  he  outlive  his 
Jennbr.  wife  and  die  without  issue  of  his  body,  his  customary  tenements 
nhall  go  to  the  youngest  issue  male  of  the  body  of  the  said  first 
husband,  by  whom  the  land  did  move ;  and  for  default  of  such 
issue  male,  then  shall  go  to  the  youngest  issue  female  of  such 
first  husband ;  and  if  such  first  husband  be  dead  without  such 
r  *30  ]  issue  of  his  body,  then  doth  it  go  to  the  kindred  *of  every  last 
husband,  in  order,  so  long  as  any  can  be  found,  being  heirs  by 
descent,  or  takers  in  marriage  by  purchase ;  that  is  to  say,  if  he 
be  a  taker,  then  only  to  the  issue  of  his  body  in  manner  as  afore- 
said ;  and  if  he  be  heir,  then  in  full  course  of  descent  according 
to  the  custom  of  the  manor. 

That  such  customs  continued  to  be  the  customs  of  the  said 
manor,  until  after  the  passing  of  the  Act  of  Parliament  next 
after  mentioned ;  and  after  the  passing  of  such  Act  of  Parliament 
such  customs  remained,  except  in  so  far  as  such  customs  were 
altered  or  varied  by  such  Act  of  Parliament. 

The  Act,  1  Car.  I.  entitled  "  An  Act  for  the  settling  or  con- 
firmation of  the  copyhold  estates,  and  customs  of  the  tenants  in 
base  tenure  of  the  manor  of  Cheltenham,"  after  reciting  that 
within  the  said  manor  of  Cheltenham,  the  copyholders  in  base 
tenure  having  customary  estates  of  inheritance  to  them  and  their 
heirs,  in  their  several  customary  messuages  and  lands,  many 
questions  and  doubts  had  been  of  late  made  touching  their 
customs,  many  of  them  being  so  uncertain,  unreasonable,  and 
inconvenient,  that  it  had  caused  many  suits  in  law,  at  great 
expenses  in  money  and  much  loss  and  trouble,  insomuch  that 
in  many  years  past  the  manor  had  yielded  but  little  profits  either 
to  lords  or  tenants ;  for  remedy  thereof  and  for  avoiding  of  suits, 
and  for  the  quieting  and  establishing  of  the  estates  of  tenants 
and  their  posterity  within  the  said]  manors,  enacts,  sect.  1,  that 
the  descent  of  the  said  customary  lands  shall  be  from  thenceforth 
in  fee-simple  according  to  the  rules  of  common  law :  sect.  3, 
saving  only  that  if  any  copyholders  shall  die  without  issue  male, 
having  daughters,  the  eldest  daughter  shall  inherit  solely,  as  the 
eldest  son  ought  to  do  by  the  course  of  the  common  law ;  and 
that  if  any  of  the  said  customary  lands  or  tenements  shall  or 
[  *3i  ]       ought,  according  to  the  course  of  *the  common  law,  to  descend 
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to  any  sisters,  aunts,  or  female  cousins,  that  then  and  in  every      Riddell 

such  case  the  eldest  sister,  aunt  or  female  cousin,  shall  inherit      jejwer. 

the  same  lands  and  tenements  solely  and  alone :  sect.  5,  power 

to  the  copyholders  to  grant  jointure  of  their  lands  to  their  wives 

for  life :  sect.  8,  that  the  wives  of  the  copyholders  shall  from 

thenceforth  have  for  dower  during  their  lives,  the  third  part  only 

of  their  husbands'  customary  lands ;  the  said  third  part  to  be 

set  forth  and  assigned  to  them  by  the  homage  of  the   Court 

wherein  the  presentment  of  the  death  of  the  husband  shall  be 

presented,  or  within  such  time  next  after  the  same  Court,  as 

shall  be  limited  by  the  stewards  in  that  behalf :  but  such  wives 

as  shall  thereafter  accept,  and  take  a  jointure  of  their  husbands' 

customary  lands  within  the  said  manors,  by  grant,  limitation, 

or  assignment,  before  marriage,  or  shall  accept  of  such  a  jointure 

after  marriage,   and  agree   thereunto  after   the   death  of  the 

husband,  shall  be  concluded  and  barred  to  demand  any  dower 

of  those  or  any  customary  lands  of  such  husband,  within  the 

said  manor  :  provided  always  that  women  then  living  theretofore 

wives  of  any  copyholders  of  the  said  manor  dying  tenants,  and 

also  the  then  wives  of  any  of  the  copyholders  of  the  said  manors, 

or  either  of  them,  shall  enjoy  the  customary  lands  of  their  then 

or  late  husbands,  dying  tenants,  for  their  lives  or  twelve  years 

after,  as  if  that  Act  had  never  been  made :  sect.  9,  that  the  wives 

of  the  copyholders,  which  shall  join  in  any  grant  or  surrender 

with  their  husbands,  of  any  of  the  customary  messuages  or  lands, 

being  first  solely  and  secretly  examined  in  Court  according  to 

the  custom  there,  shall  be  concluded  and  barred  afterwards  to 

claim  any  right,  title,  or  estate  whatsoever,  of  or  in  those  lands 

so  surrendered  and  granted  as  aforesaid :  sect.  10,  no  husband 

surviving  his  wife  shall,  by  fining  with  the  lord,  keep  his  *  wife's        [  *32  ] 

lands  from  the  heir  of  the  wife  :  sect.  11,  all  customs  of  enjoying 

lands  by  widows  of  customary  tenants,  or  by  after  taken  husbands 

of  such  widows,  or  by  the  heirs  of  such  widow  or  after  taken 

husband,  are  declared  to  be  void ;  and  all  other  lawful  customs 

and  usages  within  the  manor,  not  repugnant  and  contrary  to  the 

meaning  of  the  Act,  are  to  remain  good  and  effectual. 

The  case  then  stated,  that  John  Eiddell,  late  of  Cheltenham, 
who  died  in  the  month  of  December,  1825,  was,  during  the  time 
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Riddell  of  his  marriage  with  the  plaintiff,  seised  of  divers  copyhold 
Jenner.  tenements  situate  within  the  said  manor,  which  he  held  according 
to  the  custom  of  the  said  manor,  and  to  which  he  had  been  duly 
admitted  ;  and  that  as  to  one  of  such  copyhold  tenements,  being 
a  messuage  or  dwelling-house,  situate  No.  8,  Stills  Lane,  and  the 
appurtenances  thereunto  belonging,  the  said  John  Riddell,  on 
the  4th  of  March,  1805,  at  a  court  then  holden  for  the  said 
manor,  surrendered  into  the  hands  of  the  lord  of  the  said  manor, 
the  said  messuage  or  tenement,  and  appurtenances,  to  the  use 
of  Edward  Jenner  of  Cheltenham  aforesaid,  doctor  of  medicine, 
since  deceased,  and  his  heirs.  That  the  said  plaintiff  did  not 
join  in  the  said  surrender  of  the  said  copyhold  tenement  to  the 
said  Edward  Jenner,  nor  had  since  joined  in  making,  nor  had 
made,  any  surrender  thereof. 

The  case  further  stated,  that,  according  to  the  custom  of  the 
said  manor,  unless  the  wives  of  the  copyholders  of  the  said 
manor  join  in  the  surrenders  made  by  their  respective  husbands 
during  their  life-times,  such  wives  are  entitled,  upon  the  death 
of  their  husbands,  to  dower  out  of  the  copyhold  tenements  so 
surrendered. 

The  defendants,  who  claimed  under  Dr.  Jenner,  insisted  that 
the  plaintiff  was  not  entitled  to  dower  out  of  such  copyhold 
premises,  inasmuch  as  they  alleged  that  the  widow  of  a  customary 
[  *»H  j  tenant  was  not  entitled  to  dower  *of  any  of  the  copyhold  tene- 
ments aliened  by  her  husband  in  his  life-time,  but  of  those  only 
of  which  her  husband  died  seised.  " 

The  question  for  the  opinion  of  the  Court,  was,  whether, 
according  to  the  custom  of  the  manor  of  Cheltenham,  the  widow 
of  a  copyholder  was  entitled  to  dower  out  of  customary  lands 
of  which  her  husband  was  tenant  during  the  coverture,  but  of 
which  he  did  not  die  tenant,  such  lands  having  been  aliened 
during  the  coverture  by  the  husband  alone,  without  the  wife 
having  been  solely  and  secretly  examined  in  Court,  or  having 
joined  in  the  surrender  thereof. 

Mereivether,  Serjt.  for  the  plaintiff: 

The  plaintiff  is  entitled  to  dower  under  the  Act  1  Car.  I.  The 
avowed  object  of  that  Act   was   to   substitute  known  rules  of 
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common  law  for  the  uncertain  customs  of  the  manor.     The  fifth      Riddell 

section  gives  the  copyholder  power  to  jointure,  and  the  eighth      jenneb. 

expressly  gives  the  widow  dower  instead  of  what  she  was  entitled 

to  before.     The  ninth  enables  a  wife  to  join  in  barring  dower,  as 

at  common  law.     In  what  sense,  then,  is   the  word  "dower" 

employed  in  the  statute  ?     From  the  other  instances  in  which 

the  statute  has  substituted  the  rules  of  common  law  for  customs, 

the  Legislature  must  be  intended  to  have  meant  dower  at  common 

law ;  and  it  is  essential  to  dower  that  it  should  attach  upon  all 

lands  of  which  the  husband  was  seised  during  the  coverture. 

Where  a  statute  contains  the  word  "felony,"  all  the  incidents 

of  felony  are  attached  ;   and  so  in  misdemeanor.     Wherever  the 

Legislature  adopts  a  term  known  to  the  law,  it  must  be  taken  in 

its  usual  sense. 

Striven,  Serjt.  contra  : 

The  dower  meant  by  the  Legislature  in  this  statute  was  the 
dower  appropriate  *to  copyholds,  that  is,  customary  dower.  [  *34  J 
Customary  dower,  or  free  bench,  which  is  the  same  thing, 
existed  in  all  the  manors  of  the  kingdom  except  in  gavelkind 
lands ;  and  customary  dower  is  defeated  by  mortgage  or  sale  by 
the  husband :  Benson  v.  Scott  (l),  Godwin  v.  Winsmore  (2),  Farley's 
case  (3),  Dmj worth  v.  Radford  (4). 

According  to  its  title,  the  Act  is  for  settling  and  confirming 
existing  customs,  and  not  for  the  destruction  of  them.  The 
eighth  section  provides  that  wives  shall  have  for  dower  the  third 
part  only  of  their  husbands'  lands,  set  forth  and  assigned  by 
homage  of  the  Court  wherein  the  death  of  the  husband  shall  be 
presented.  The  plaintiff,  therefore,  could  have  only  the  dower 
which  could  be  presented  by  the  homage,  and,  in  order  to  that, 
the  husband  ought  to  have  been  tenant  of  the  land  at  his  death; 
for  no  presentment  could  otherwise  be  made.  Customs  existing 
before  the  Act,  remain,  except  as  altered  by  the  Act;  and,  among 
them,  the  custom  of  assigning  free  bench  only  of  such  lands 
whereof  the  husband  dies  seised.     In  copyhold  tenures  dower 

(1)  3  Lev.  385.  (4)  Sir  W.  J.  462;   1  Freein.  516; 

(2)  2  Atk.  526.  Gilb.  Ten.  321. 

(3)  Cro.  Jac.  36;  8.  C.  Moor.  758. 
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Riddbll  and  free  bench  are  synonymous,  although  the  term  free  bench  is 
Jenneb.  never  used  in  any  legal  proceeding :  Kitchen  on  Courts,  200,  242, 
Wardc  v.  Warde  (l).  If  dower  at  common  law  had  been  intended, 
it  might  have  been  so  expressed  ;  and  though  the  Act  varies  the 
custom  of  descent,  it  does  not  substitute  the  descent  of  common 
law.     Parker  v.  Bleeke  (2)  was  also  cited. 

Mere  icether  was  heard  in  reply. 

[  35  ]  The  following  Certificate  was  afterwards  sent : 

"  We  have  heard  this  case  argued,  and  considered  it,  and  we 
are  of  opinion  that,  according  to  the  custom  of  the  manor  of 
Cheltenham,  within  the  county  of  Gloucester,  and  the  provisions 
of  the  statute  1  Car.  I.,  set  forth  in  the  case,  the  widow  of  a 
copyholder  is  entitled  to  dower  out  of  customary  lands  of  which 
her  husband  wTas  tenant  during  the  coverture,  but  of  which  he 
did  not  die  tenant ;  such  lands  having  been  aliened  during  the 
coverture  by  the  husband  alone  without  the  wife  having  been 
solely  and  separately  examined  in  Court,  or  having  joined  in  the 
surrender  thereof. 

"  N.  C.  TlNDAL. 

"  J.  A.  Park. 

"  S.  Gaseleb. 

4<  J.  B.  Bosanqvet." 


1833.        CHAPMAN   and   Another,   Assignees   of    BICHARD- 
J— '  SON,  a  Bankrupt,  v.  WALTON. 

£  57  J  (10  Bing.  57— do  ;  8.  C.  3  Moore  &  Scott,  389;  2  L.  J.  (N.  S.)  C.  P.  210.) 

Defendant,  a  broker,  having  effected  policies  of  insurance  on  goods  for 
R.,  R.,  putting  into  his  hands  a  letter  from  the  supercargo  of  the  ship 
conveying  the  goods,  told  the  defendant  the  policies  were  to  be  altered, 
and  he  must  do  the  needful. 

In  an  action  against  defendant  for  negligence  in  this  matter :  Held, 
that  brokers  might  be  called  to  say,  looking  at  the  policies,  the  invoices 
of  the  goods,  pud  the  letter,  what  alterations  in  the  policies  a  skilful 
broker  ought  to  have  made. 

The  declaration  set  out  five  policies  of  assurance  on  goods  by 
the  ship  Sprightly,  on   a  voyage  at  and  from  London  to  St. 

(1)  1  Amb.  299.  (2)  Cro.  Car.  568. 
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Thomas,  with  leave  to  call  at  Madeira  and  Teneriffe,  made  by  Chapman 
the  defendant,  as  agent  of  the  bankrupt,  and  alleged  that  the  Walton. 
goods  mentioned  in  the  policies  and  declarations  thereon, 
amounting  in  value  to  1,753/.  15*.  4c/.  had  been  shipped  to  be 
conveyed  on  *the  voyage,  and  that  the  bankrupt  was  interested  T  *5S  J 
therein  to  the  amount  of  all  sums  insured :  that  the  ship  sailed 
on  the  voyage,  and  arrived  at  Madeira,  and  there  unloaded  goods 
to  a  large  amount,  to  wit,  goods  insured  by  the  first  and  second 
policies,  which  were  by  the  declarations  thereunto  annexed 
declared  to  be  of  the  value  of  752/.  14*.  6d. ;  of  all  which 
premises  the  defendant  had  notice :  that  the  bankrupt  was 
desirous  that  the  policies  should  be  altered,  and  that  the  ship 
might  proceed  to  the  Canaries,  and  retained  and  employed  the 
defendant  as  an  insurance  broker  for  reward  "to  cause  and 
procure  the  said  several  policies  of  insurance  to  be  so  respectively 
altered,  by  and  with  the  consent  of  the  said  several  insurers 
respectively,  that  such  policies  of  insurance  might  respectively 
contain  a  liberty  for  the  said  ship  or  vessel,  with  the  remainder 
of  the  said  goods  so  by  the  said  policies  of  insurance  respectively 
insured  as  aforesaid  on  board  thereof,  to  proceed  to  and  call  at, 
amongst  other  places,  the  said  islands  called  the  Canaries,  for 
all  purposes  as  part  of  the  voyage  to  be  included  in  the  said 
several  policies :  "  that  the  defendant  accepted  the  retainer  and 
employment,  and  undertook  and  promised  the  bankrupt  to  use 
due  care  and  diligence  in  and  about  the  endeavouring  to  procure 
the  policies  to  be  so  altered  with  the  consent  of  the  insurers : 
that  if  the  defendant  had  used  due  diligence  he  might  have 
procured  the  alterations :  that  he  did  not  use  such  diligence,  and 
that  by  his  neglect  the  policies  remained  unaltered :  that  the 
ship  sailed  from  Madeira,  and  proceeded  to  one  of  the  Canaries, 
called  Grand  Canary,  out  of  the  voyage  mentioned  in  the  policies; 
and  that  the  ship  and  remainder  of  the  goods  were  there  lost  by 
the  perils  of  the  sea :  that  if  the  policies  had  been  altered,  the 
insurers  would  have  been  liable  to  pay  the  loss ;  but  that,  by 
reason  of  the  premises,  they  were  not  liable,  and  had  refused  to 
pay,  whereby  the  plaintiffs  *had  been  deprived  of  the  benefit  [  *59  ] 
which  they  would  have  gained  from  the  policies,  if  altered. 
At  the  trial  of  the  cause  at  Guildhall,  before  Tindal,  Ch.  J.,  it 
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Chapman  appeared  upon  the  evidence  that  the  defendant  had  been 
Walton,  employed  as  a  policy  broker  by  Richardson  the  bankrupt,  before 
his  bankruptcy,  and  in  that  character  had  caused  to  be  effected 
five  different  policies  of  assurance  on  goods  of  the  bankrupt  on 
board  the  Sprightly,  in  which  the  voyage  was  described  "  at  and 
from  London  to  St.  Thomas's,  with  leave  to  call  at  Madeira  and 
Teneriffe."  On  the  16th  of  February,  1831,  the  bankrupt 
received  a  letter  from  his  supercargo  on  board  the  Sprightly,  then 
being  at  Funchal  in  Madeira,  and  dated  the  24th  of  January, 
which  letter  the  bankrupt  immediately  took  to  the  defendant, 
telling  him  "  that  the  voyage  was  altered,  and  that  he  left  him 
this  letter  to  do  the  needful  with  it "  (l).  The  defendant  accord- 
ingly, within  a  week  afterwards,  caused  alterations  to  be  made 
by  the  several  underwriters  on  their  respective  policies,  by  adding 
leave  from  the  underwriters  that  the  Sprightly  might  proceed  to 
St.  Kitts  and  Barbadoes  for  all  purposes.  There  were  some 
slight  variations  in  the  terms  of  the  alterations  in  the  different 
policies,  not  material  to  the  present  enquiry.  The  vessel  was 
lost  at  the  Grand  Canary  Island,  to  which  she  had  afterwards 
sailed ;  and  actions  having  been  brought,  which  turned  out 
unsuccessful,  by  reason  of  the  voyage  on  which  the  ship  was  lost 
f  *60  J  not  being  *covered  by  the  alterations,  the  assignees  brought  the 
present  action  against  the  defendant  for  the  non-performance  of 
the  duty  which  he  had  contracted  to  perform  as  policy  broker  ; 
contending  that  under  the  letter  of  the  24th  of  January,  1831, 
which  formed  his  instructions  for  the  alteration  of  the  policies, 
it  was  the  defendant's  duty  to  have  included  in  such  alteration 
"  liberty  to  proceed  to  or  touch  at  any  of  the  Canary  Islands." 
After  the  plaintiffs  had  closed  their  case,  the  defendant's  counsel 
called  several  policy  brokers,  and  putting  the  five  policies,  and 

(1)  The  letter  was  as  follows:  "I  one  or  other  of  which  I  am  told  I 

have    now    nearly    completed,    and  cannot  fail  of  meeting  a  market  for 

expect  to  sail  to-morrow,  or  next  the  wines,  and  such  other  part  of  the 

day  at  furthest,   for  the  Canaries,  cargo  as  I  do  not  dispose  of  in  the 

from  whence,  as  I  have  taken  more  Canaries.     I  have  not  sold  a  single 

wines  here  than  I  at  first  contem-  package  of  linens,  but  could  have 

plated,  it  is  my  intention,  for  your  disposed  of  a  much  larger  quantity 

government,  to  visit  one  or  more  of  of  cottons.    With  respect  to  the  linens 

the  West  India  Islands,  say  Barba-  I  have  no  fear,  as  in  Canary  any 

does,  St.  Kitts,  and  St.  Thomas ;  in  reasonable  quantity  is  desirable." 
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the  bills  of  lading  and  the  invoices  of  the  goods,  and  also  the  Chapman 
letter  of  the  24th  of  January,  1881,  into  their  hands,  the  Walton. 
witnesses  were  then  asked,  what  alterations  of  the  policies  ought 
a  skilful  insurance  broker  to  have  procured,  in  their  judgment, 
having  these  documents  in  his  possession,  and  being  instructed 
to  do  the  needful :  to  which  question  they  replied  in  substance, 
that  they  thought  a  policy  broker  would  have  done  ample  justice 
to  the  instructions  by  procuring  the  alterations  as  made. 

The  cause  went  to  the  jury,  who  found  their  verdict  for  the 
defendant,  which 

Wilde,  Serjt.  moved  to  set  aside,  on  the  ground  that  such 
evidence  ought  not  to  have  been  received  : 

Upon  matters  of  science  it  has  been  the  practice  to  receive  in 
evidence  the  opinion  of  scientific  men:  Beckwith  v.  Sydebotham  (l); 
but  the  opinion  of  professional  men  as  to  the  construction  of  a 
letter  or  the  propriety  of  the  conduct  of  an  individual  in  profes- 
sional matters,  has  never  been  admitted  :  Ramadge  v.  Ryan  (2). 
In  Rickards  v.  Murdoch'  (3),  the  authority  on  which  the  evidence  in 
question  was  received,  an  insurance  was  effected  in  pursuance  of 
directions  contained  in  a  *letter  received  from  New  Holland,  [  *'J1  ] 
some  of  which  were  not  disclosed  to  the  insurers,  and  it  was  held 
that  underwriters  might  be  called  to  say,  whether  the  particulars 
not  communicated  were  material :  but  the  materiality  of  a  dis- 
closure to  be  made  to  an  underwriter  is  a  question  of  fact,  upon 
which  the  opinion  of  persons  skilled  in  the  business  of  insurance 
has  always  been  deemed  admissible  evidence :  Lindenau  v. 
Desborovgh  (4),  Berthon  v.  Lmighman  (5),  Durrell  v.  Bederley  (6); 
12  Yin.  Abr.  P.  a.  11,  Merchant  insurer  :  here  the  opinion  given 
related  only  to  the  construction  of  a  letter,  which  without 
explanation  sufficiently  pointed  out  the  course  to  be  taken  by 
the  defendant.  In  Carter  v.  Boehm  (7),  where  it  was  held  that 
the  opinions  or  fears  of  a  party  insuring  need  not  be  disclosed, 
Lord  Mansfield  said,  "  We  all  think  the  jury  ought  not  to  pay 

(1)  10  K.  B.  652  (1  Camp.  116).  (5)  2  Stark.  258. 

(2)  35  K.  B.  540  (9  Bing.  333).  (6)  17  B.  E.  639  (Holt,  N.  P.  283). 

(3)  34  B.  B.  511  (10  B.  &  C.  527).  (7)  3  Burr.  1905. 

(4)  8  B.  &  C.  586. 
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Chapman     the  least  regard  to  it.     It  is  mere  opinion,  which  is  not  evidence. 

Walton.      It  is  opinion  after  an  event.     It  is  opinion  without  the  least 

foundation   from  any  precedent  or  usage.     It  is  an   opinion, 

which,  if  rightly  formed,  could  only  be  drawn  from  the  same 

premises  from  which  the  Court  and  jury  were  to  determine  the 

cause;  and  therefore  it  is  improper  and  irrelevant  in  the  mouth 

of  a  witness :  "  and  the  judgment  of  Gibbs,  Ch.  J.  in  DurreU  v. 

Bederhy  (l),  agrees  with  this :  "  I  am  of  opinion  that  the  evidence 

of  the  underwriters,  who  were  called  to  give  their  opinion  of  the 

materiality  of  the  rumours,  and  of  the  effect  they  would  have  had 

upon  the  premium,  is  not  admissible  evidence.     It  is  not  a 

question  of  science,  in  which  scientific  men  will  mostly  think 

alike,  but  a  question  of  opinion,  liable  to  be  governed  by  fancy, 

and  in  which  the  diversity  might  be  endless." 
i 

A  rule  nisi  having  been  granted, 

[  62  j  Jones,  Serjt.  in  Easter  Term  shewed  cause,  and  contended 

that  what  was  the  proper  course  to  be  pursued  in  the  execution 
of  orders  to  effect  an  insurance,  was  as  much  a  question  upon  a 
matter  of  skill,  as  the  question,  what  was  a  material  fact  to  be 
disclosed  to  an  insurer  upon  effecting  an  insurance.  He  there- 
fore relied  upon  Richards  v.  Murdoch;  citing  also  Gabay  v. 
Lloyd  (2),  where  evidence  of  usage  was  received  to  explain  the 
ambiguous  language  of  a  policy,  and  Smith  v.  Wilson  (3),  where 
upon  a  covenant  to  leave  10,000  rabbits  in  a  warren,  evidence 
was  admitted  to  shew  that  by  the  custom  of  the  country  1,000 
meant  1,200. 

Wilde,  in  support  of  the  rule,  treated  Gabay  v.  Lloyd  and 

Smith   v.    Wilson   as   inapplicable   to   the  question   before   the 

Court. 

Cur.  adv.  vult. 

Tindal,  Ch.  J. : 

This  was  an  action  of  assumpsit,  brought  to  recover  a  compen- 
sation against  the  defendant,  for  the  want  of  proper  care  and 
skill  in  the  execution  of  his  duty  as  a  policy  broker,  that  is  to  say, 

(1)  17  R.  K.  639  (Holt,  N.  P.  283).  (3)  37  R.  R.  536  (3  B.  &  Ad.  728). 

(2)  27  R.  R.  486  (3  B.  &  C.  793). 
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in  not  having  procured  the  proper  alterations  to  be  made  in     Chapman 
certain  policies  of  insurance,  according  to  the  instructions  which      Walton. 
he  had  received,  by  reason  whereof,  after  a  total  loss,  the  under- 
writers could  not  be  made  responsible  on  the  policies  upon  the 
ground  of  deviation.     (After  stating  the  facts  as  ante,  p.  398, 
the  learned  Chief  Justice  proceeded :)   The  question  argued 
before  us  has  been,  whether  such  evidence  was  admissible.     It  is 
objected  on  the  part  of  the  plaintiffs,  that  to  allow  this  question 
to  be  put  to  the  witnesses  is,  in  effect  and  substance,  to  allow 
them  to  be  asked  what  is  the  meaning  of  the  letter  ;  that  it  is  to 
ask  them,  whether  the  letter  *told  the  defendant  that  the  vessel       [  **>•*  ] 
was  going  to  the  Canaries  ;  whereas  the  letter  ought  to  be  allowed 
to  speak  for  itself ;  or  if  there  were  any  doubt  upon  the  meaning, 
it  ought  to  be  determined  by  the  Court  and  jury,  and  not  by  the 
evidence  of  insurance  brokers  or  any  other  witnesses. 

It  may  be  admitted,  that  if  such  were  the  real  nature  of  the 
question,  the  evidence  offered  would  have  been  inadmissible. 
But  we  think,  upon  reference  to  the  issue  between  the  parties,  it 
was  different.  The  action  is  brought  for  the  want  of  reasonable 
and  proper  care,  skill,  and  judgment  shewn  by  the  defendant 
under  certain  circumstances  in  the  exercise  of  his  employment 
as  a  policy  broker.  The  point,  therefore,  to  be  determined  is,  not 
whether  the  defendant  arrived  at  a  correct  conclusion  upon  reading 
the  letter,  but  whether,  upon  the  occasion  in  question,  he  did  or  did 
not  exercise  a  reasonable  and  proper  care,  skill  and  judgment.  * 
This  is  a  question  of  fact,  the  decision  of  which  appears  to  us  to 
rest  upon  this  further  enquiry,  viz.  whether  other  persons 
exercising  the  same  profession  or  calling,  and  being  men  of 
experience  and  skill  therein,  would  or  would  not  have  come  to 
the  same  conclusion  as  the  defendant.  For  the  defendant  did 
not  contract  that  he  would  bring  to  the  performance  of  his  duty, 
on  this  occasion,  an  extraordinary  degree  of  skill,  but  only  a 
reasonable  and  ordinary  proportion  of  it ;  and  it  appears  to  us, 
that  it  is  not  only  an  unobjectionable  mode,  but  the  most  satis- 
factory mode  of  determining  this  question,  to  shew  by  evidence 
whether  a  majority  of  skilful  and  experienced  brokers  would  have 
come  to  the  same  conclusion  as  the  defendant.  If  nine  brokers 
of  experience  out  of  ten  would  have  done  the  same  as  the  defendant 

r.b. — vol.  xxxvin.  26 
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Chapman  under  the  same  circumstances,  or  even  if  as  many  out  of  a 
Walton,  given  number  would  have  been  of  his  opinion  as  against  it,  he 
[  *64  ]  who  only  stipulates  to  bring  a  reasonable  degree  of  skill  *to  the 
performance  of  his  duty,  would  be  entitled  to  a  verdict  in  his 
favour.  And  there  is  no  hardship  upon  the  plaintiffs  by  this 
course  of  proceeding,  for  they  might  have  called  members  of  the 
same  profession,  or  trade  to  give  opposite  evidence,  if  the  facts 
would  have  warranted  it ;  and  the  jury  would  then  have  decided 
upon  such  conflicting  testimony,  according  to  the  relative  skill 
or  experience  of  the  witnesses  on  either  side,  or  according  to 
the  strength  of  the  reasons  which  were  advanced  by  the  witnesses 
in  support  of  their  respective  opinions.  If  this  is  the  point  to  be 
decided,  as  we  all  think  it  is,  neither  the  Judge  nor  the  jury  can, 
upon  reading  the  letter,  arrive  at  any  conclusion  upon  the 
question.  If  the  letter,  indeed,  had  contained  an  express  or 
explicit  order  to  obtain  leave  to  touch  at  the  Canaries,  there 
would  have  been  no  question  at  all :  evidence  as  to  the  conduct 
of  other  men,  on  reading  such  a  letter,  would  never  have  been 
received,  because  perfectly  useless  if  received.  But  it  is  not  a 
simple  abstract  question,  as  is  supposed  by  the  plaintiffs,  what 
the  words  of  the  letter  mean  :  it  is  what  others  conversant  with 
the  business  of  a  policy  broker  would  have  understood  it  to  mean, 
and  how  they  would  have  acted  upon  it  under  the  same  circum- 
stances. The  time  of  year  at  which  the  voyage  is  performed ; 
the  nature  of  the  cargo  on  board;  the  objects  of  the  voyage 
as  disclosed  in  the  letter ;  above  all,  the  circumstance  that  the 
original  voyage  described  in  the  policy  itself  comprehended 
Teneriffe,  the  greatest  and  most  important  of  the  Canary  Islands, 
would  all  operate  in  the  minds  of  experienced  men  in  determining 
whether  it  was  intended  the  alteration  should  include  a  liberty 
to  touch  and  stay  at  the  Canaries  in  general.  And  this  conclusion, 
it  appears  to  us,  neither  Judge  nor  jury  could  arrive  at  from  the 
simple  perusal  of  the  letter,  unassisted  by  evidence;  because 
they  would  not  have  the  experience  upon  which  a  judgment 
[  '65  ]  could  be  formed.  The  decision  *in  this  case  appears  to  be  con- 
sistent with  the  principle  laid  down  by  Mr.  Justice  Holroyd  in 
Berthon  v.  Loughman  (l),  that  a  witness  conversant  in  the  subject 

(1)  2  Stark.  258. 
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of  insurance  might  give  his  opinion,  as  a  matter  of  judgment,  Chapman 
whether  particular  facts,  if  disclosed,  would  make  a  difference  as  Walton. 
to  the  amount  of  the  premium,  a  principle  which  has  been  con- 
firmed by  the  later  case  of  Richards  v.  Murdoch  (l) :  and  it  is 
difficult  to  reconcile  the  opinion  given  by  Lord  Justice  Gibbs  in 
the  case  of  Durrellv.  Bedtrley  (2),  with  the  judgment  of  the  Court 
of  King  s  Bench  in  the  case  last  above  referred  to. 

We  think,  therefore,  both  on  principle  and  on  the  authority 
of  the  decided  cases,  the  evidence  was  properly  admitted. 

Ride  discharged. 


MABERLEY  v.  SHEPPARD.  ;833„ 

June  11. 

(10  Bing.  99—102;  S.  C.  3  Moore  &  Scott,  436;  2  L.  J.  (N.  S.)  C.  P.  181.)  

[  y9  ] 
Defendant  employed  plaintiff  to  construct  a  waggon,  and  while  the 

vehicle  was  in  the  plaintiffs  yard  unfinished,  procured  a  third  person  to 

fix  on  the  ironwork  and  a  tilt :  Held,  that  this  did  not  constitute  an 

acceptance  under  the  Statute  of  Frauds,  s.  17. 

This  was  an  action  for  the  price  of  a  waggon,  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the  defendant. 

At  the  trial,  it  appeared  that  the  iron  work  used  for  the  waggon 
was  purchased  by  the  defendant  of  another  person  who  assisted 
the  plaintiff's  men  in  putting  it  on,  and  charged  the  defendant 
for  his  time.  The  defendant  also  purchased  a  tilt  from  another 
person,  which  was  afterwards  carried  to  the  plaintiff's  yard  and 
fixed  by  his  men  on  the  waggon.  These  things  having  been 
done  before  the  waggon  was  finished,  and  there  being  no  proof 
of  actual  delivery,  the  plaintiff  was  nonsuited. 

Wilde,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  to  set 
aside  this  nonsuit,  on  the  ground  that  the  defendant  *had  exercised       [  'loo  ] 
acts  of  ownership  over  the  waggon,  and  that  the  exercise  of  such 
acts  was  tantamount  to  a  delivery  :  Chaplin  v.  Rogers  (3). 

Jones,  Serjt.  shewed  cause  : 

In  Chaplin  v.  Rogers,  a  part  of  certain  hay,  the  price  of  which 
the  plaintiff  sought  to  recover,  was  sold  by  the  defendant  to 

(1)  34  R.  R.  511  (10  B.  &  C.  527).  (3)  6  R.  R.  249  (1  East,  192) ;  Bac. 

(2)  17  R.  R.  639  (Holt,  N.  P.  283).      Abr.  Agreement..  C. 

26—2 
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Mabeblby    a  third  person,  who  actually  carried  it  away.     Here,  the  defen- 
Shbppard.    dant  only  assisted  in  the  construction  of  the  waggon,  but  never 
received  it  after  it  was  finished.     There  has,  therefore,  been  no 
acceptance  pursuant  to  the  Statute  of  Frauds,  s.  17  (l). 

Wilde  was  heard  in  support  of  the  rule. 

Cur.  adv.  ndt. 

Tindal,  Ch.  J. : 

The  question  in  this  case  arises  upon  the  seventeenth  section 
of  the  Statute  of  Frauds,  the  provisions  of  which  have  been 
extended  by  the  late  Act  9  Geo.  IV.  c.  14  (sect.  7)  (l),  to  contracts 
for  the  sale  of  goods,  "  notwithstanding  the  goods  may  not,  at  the 
time  of  the  contract,  be  actually  made."  And  the  question  is, 
whether  there  has  been  such  an  acceptance  of  the  waggon  by  the 
defendant  as  to  satisfy  the  Statute  of  Frauds.  The  words  of  the 
section  above  referred  to  are  very  precise :  that  the  contract  shall 
not  be  allowed  to  be  good,  "unless  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same."  The  class  of 
cases  on  which  the  plaintiff  relies,  is  that  in  which  the  buyer 
has  exercised  some  decisive  act  of  ownership  over  the  commodity 
sold,  as  in  the  case  of  Chaplin  v.  Rogers,  by  selling  part  of  it  to 
another  person ;  and  it  is  contended,  that  the  fact  of  the  iron 
work  used  for  the  waggon  having  been  purchased  by  the  defen- 
[  *ioi  ]  dant  of  another  *  person  who  assisted  the  plaintiff's  men  in 
putting  it  up,  and  charged  the  defendant  for  his  time,  is  such  an 
act  of  ownership  exercised  upon  the  waggon  by  an  agent  of  the 
defendant,  as  brings  this  case  within  the  principle  above  referred 
to.  It  must  be  observed,  however,  that  this  was  not  any  act 
done  after  the  waggon  was  finished  and  capable  of  being  delivered, 
but  merely  whilst  it  was  in  progress ;  and  that  after  such  assist- 
ance had  been  rendered,  and  the  iron  work  fixed,  the  waggon 
was  left  in  the  plaintiff's  yard  to  be  finished  by  him.  If  the 
waggon  had  been  completed  and  ready  for  delivery,  and  the 
defendant  had  then  sent  a  workman  of  his  own  to  perform  any 
additional  work  upon  it,  such  conduct  on  the  part  of  the  defen- 
dant might  have  amounted  to  an  acceptance.     We  think  the  act 

(1)  Repealed  by  Sale  of  Goods  Act,      and  see  now  as.  4  and  5  of  this  Act. 
1893  (56  &  57  Vict.   c.  71),  s.  60 ;      — E.  0. 
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proved  at  the  trial  is  by  no  means  so  strong  and  unequivocal  as    Mabbblet 

that  which  took  place  in  Chaplin  v.  Rogers,  where  the  purchaser    sheppabd. 

sold  part  of  the  hay  to  a  stranger,  who  actually  took  it  away. 

Another  act  which  occurred  in  this  case  is  of  a  still  more  doubtful 

character,  namely,  the  defendant's  purchasing  a  tilt  from  another 

person  which  was  afterwards  carried  to  the  plaintiff's,  and  fixed 

by  his  men  on  the  waggon.     This  would  seem  to  amount  to  no 

more  than  if  the  defendant  had  sent  a  portion  of  his  own  materials 

to  be  worked  up  by  the  plaintiff.     And,  indeed,  in  the  case 

referred  to,  the  Court  relied  much  upon  the  finding  of  the  jury, 

that  there  had  been  a  delivery  of  the  commodity  to  the  purchaser ; 

which  finding,  they  observed,  they  were  not  satisfied  was  wrong. 

Now,  there  has  been  no  such  finding  of  the  jury  in  this  case. 

On  the  other  hand,  there  are  decisions  which  go  the  length  of 

holding,  that  as  long  as  the  vendor  retains  his  right  of  lien  over 

the  whole  of  the  commodity  sold,  there  has  been  no  such  delivery 

and  acceptance  as  the  statute  intended.     And,  again,  that  unless 

there  has  been  a  delivery  *of  the  goods  by  the  vendor,  with  an       [  *102  ] 

intention  of  vesting  the  right  of  possession  in  the  vendee,  and 

an  actual  acceptance  of  the  latter,  with  an  intention  of  taking 

possession  as  owner,  the  statute  is  not  satisfied  (see  Baldey  v. 

Parker  (l),  and  Phillips  v.  Bistolli  (2) ) ;  and,  undoubtedly,  the 

present  case  cannot  be  held  to  fall  within  the  compass  of  either 

of  those  decisions.     For  the  plaintiff  retained  his  lien  upon  the 

waggon,  and  there  was  nothing  in  the  facts  that  denoted  any 

intention  either  to  deliver  or  to  accept.     The  circumstances  of 

this  case  certainly  leave  it  open  to  doubt,  whether  the  statute 

has  been  complied  with  or  not :  but  we  think  it  is  the  duty  of 

the  plaintiff  to  free   the  case  from   all  doubt,  and  where  any 

remains,  that  it  is  safer  to  adhere  to  the  plain  intelligible  words 

of  the  statute,  which  point  as  clearly  as  words  can  to  an  actual 

delivery,  and  an  actual  receiving  of  part  or  the  whole  of  the 

goods  sold.     Upon  this  ground  we  hold,  that  in  the  present  case, 

the  requisites  of  the  statute  have  not  been  complied  with,  and 

that  the  rule  for  setting  aside  the  nonsuit  and  entering  a  verdict 

for  plaintiff  must  be 

Discharged. 

(1)  26  R.  R.  260  (2  B.  <fc  C.  37).  (2)  26  R.  R.  433  (2  B.  &  C.  511). 
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i83s.  DE  BEGNIS  v.  AKMISTEAD(l). 

June  11.  x    ' 
(10  Bing.  107—111 ;  S.  C.  3  Moore  &  Scott,  511 ;  2  L.  J.  (N.  S.)  C.  P.  214.) 

L        J  Held,  that  plaintiff,  being  participant  in  the  concern,  could  not  recover 

money  he  had  paid  at  the  request  of  the  defendant,  in  the  conduct  of  an 
unlicensed  theatre. 

This  action  was  brought  by  an  opera  singer  against  the  pro- 
prietor of  the  Amphitheatre  at  Liverpool,  to  recover  167£.,  the 
amount  of  a  bill  of  exchange,  accepted  by  the  latter  in  payment 
of  a  balance  of  account.  The  declaration  contained  also  the 
usual  money  counts. 

In  September,  1881,  the  parties  entered  into  an  agreement 
to  bring  out  Italian  operas  arid  dancing,  for  a  few  weeks  at  the 
defendant's  theatre  at  Liverpool.  By  the  terms  of  that  agree- 
ment, the  defendant  bound  himself  to  furnish  the  lights,  scenery, 
orchestra,  an  efficient  corps  de  ballet  and  dresses  for  the  dancers ; 
and  the  plaintiff  contracted  to  provide  the  opera  singers,  and 
also  their  dresses.  It  was  further  stipulated,  that  the  parties  were 
to  divide  the  receipts,  on  each  night,  equally  between  them ;  and 
they  were  each  to  have  one  clear  benefit-night.  That  agreement 
was  acted  upon,  but  the  speculation  turned  out  a  losing  one. 

On  the  winding  up  of  the  accounts  between  the  parties,  a 
balance  of  1672.  appeared  to  be  due  to  the  plaintiff,  for  which  he 
ultimately  obtained  the  bill  in  question.  The  defence  was,  that 
the  bill  was  void,  as  given  for  an  illegal  consideration ;  namely, 
as  a  security  for  money  received  for  performances  at  the  Liver- 
pool theatre,  which,  from  subsequent  negotiations  respecting 
[  *108  ]  a  licensed  theatre  *possessed  by  the  defendant  at  Manchester, 
it  appeared  the  plaintiff  knew  was  unlicensed.  The  plaintiff, 
however,  proved  that  the  bill  was  given  in  respect  of  money 
which  he  had  paid  at  defendants  request ;  viz.,  1201.  for  dresses 
for  the  dancers;  78/.  to  pay  the  expense  of  carrying  down  the 
ballet  corps  and  Venafra,  the  ballet  master;  and  SOL  for 
defendant's  expenses  in  London. 

Gaselee,  J.,  before  whom  the  cause  was  tried,  held,  that  if  the 
bill  was  given  to  secure  payment  of  the  money  taken  at  the  doors 

(1)  Cp.    Ewing      v.      Osbaldiston      in  argument  and  in  the  judgment  of 
(1837),  2  My.  &  Cr.  53,  whei-e  the      Lord  Cottexham,  L.C.— F.  P. 
principal  case  was  much  relied  upon 
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of  an  unlicensed  theatre  it  was  void  in  law,  and  the  plaintiff    DeBegkis 
could  not  recover :  he  left  it  to  the  jury,  however,  to  say  whether    armibtead. 
it  was  given  for  that  purpose,  or,  as  stated,  on  the  part  of  the 
plaintiff,   for   monies  paid   by  the  plaintiff  on  account  of  the 
defendant.     The  jury  were  of  the  latter  opinion,  and  returned 
a  verdict  for  the  plaintiff  for  the  amount  of  the  bill. 

Ludlow,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict 
as  against  evidence,  or  to  reduce  it  to  80Z.  on  the  ground  that 
the  residue  of  the  sum  claimed  by  the  plaintiff  had  been  lent  or 
paid  in  pursuance  of  an  illegal  contract  for  dramatic  entertain- 
ments at  an  unlicensed  theatre.  He  cited  Gallini  v.  Laborie  (l), 
where  it  was  held  that  no  action  could  be  maintained  for  the 
breach  of  an  agreement  "  to  dance  at  the  King's  theatre  in  the 
Hay  Market,  or  at  such  other  place  as  the  plaintiff  should 
appoint,"  if  it  appeared  that  no  licence  for  that  theatre  was 
granted  by  the  Lord  Chamberlain,  as  required  by  the  10  Geo.  II. 
c.  28,  and  that  the  plaintiff  did  not  request  the  defendant  to 
dance  at  any  other  place  which  was  licensed. 

Wilde  and  Spankie,  Serjts.,  who  shewed  cause,  after  speaking 
to  the  sufficiency  of  the  evidence,  contended,  *that  the  mere  fact  [  *109  ] 
of  the  plaintiff  having,  at  the  defendant's  request,  discharged 
certain  debts  due  from  the  defendant,  did  not  implicate  the 
plaintiff  in  the  illegal  transaction  in  which  those  debts  had  been 
contracted.  He  was  therefore  entitled  to  recover  on  the  money 
counts.  If  he  had  placed  the  money  in  the  defendant's  hands 
instead  of  himself  discharging  the  defendant's  debts,  the  whole 
claim  would  have  stood  upon  the  same  footing  as  the  302. 
advanced  to  the  defendant  himself;  and  between  placing  the 
money  in  the  defendant's  hands,  or  in  the  hands  of  a  creditor 
at  the  defendant's  request,  there  was  no  substantial  difference. 
In  Gallini  v.  Laborie,  the  plaintiff  himself  was  conducting  the 
unlicensed  theatre,  and,  therefore,  could  not  enforce  a  contract 
by  which  he  called  on  the  defendant  to  violate  the  law. 

Ludlow  insisted  that  the  plaintiff  here,  having  a  part 
interest  in  the  conduct  of  the  Liverpool  theatre,  must  be  taken 

(1)  2R.  R.  o81  (ST.  R.  242). 
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De  Begnis    to  have  paid  the  sums  in  question  in  furtherance  of  the  illegal 

armistead.    concern. 

Cur.  adv.  vulU 

Tindal,  Ch.  J. : 

We  can  entertain  no  doubt  that  the  agreement  between  the 
plaintiff  and  defendant  bearing  date  the  21st  of  September, 
1831,  was  an  illegal  agreement. 

It  was  an  agreement  to  become  equal  sharers  in  the  profits  to 
be  derived  from  acting  operas  and  ballets  at  a  theatre  not  licensed 
according  to  the  provisions  of  the  statutes  10  Geo.  II.  (l)  and 
28  Geo.  III.  (l) ;  and  from  the  language  of  part  of  the  agreement, 
we  can  feel  no  doubt  but  that  it  was  known  to  both  parties,  at 
the  time  of  entering  into  it,  that  exhibitions  in  such  unlicensed 
theatres  was  a  breach  of  the  law. 

If,  therefore,  the  bill  of  exchange  had  been  given  for  the  share 
[  *no  ]  of  profits  claimed  by  the  plaintiff,  or  for  *the  excess  of  advances 
made  by  the  plaintiff  on  the  account  of  such  illegal  partnership, 
it  is  clear,  upon  the  authority  of  Mitchell  v.  Cockburne  (2),  that 
the  plaintiff  could  recover  np  part  of  his  demand.  But  it  is 
contended  by  the  plaintiff  that  the  jury  having  expressly  found 
that  the  bill  of  exchange  was  given  in  respect  of  three  distinct 
payments  made  by  the  plaintiff,  the  bill  of  exchange  may  be 
left  out  of  view  altogether,  and  that  the  Bums  so  paid  may  be 
recovered  under  the  money  counts.  The  question  therefore  is, 
whether  these  payments  were  made  under  circumstances  which 
will  enable  the  plaintiff  to  recover  all  or  any  of  them  upon  the 
money  counts. 

The  principle  by  which  the  present  case  is  to  be  decided  is 
that  which  is  very  clearly  expressed  by  Holt,  Ch.  J.  in  Bartlett 
v.  Vinor(3),  "Every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlawful  by  statute  is  a 
void  contract,  though  the  statute  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  offender,  because  a 
penalty  implies  a  prohibition,  though  there  are  no  prohibitory 
words  in  the  statute.' '  The  same  principle  is  more  briefly 
expressed  by  Lord   Ellenborough  in   the  case  of  Ijanyton  v. 

(1)  See  6  &  7  Vict.  c.  68,  repealing  (2)  2  H.  Bl.  379. 

the  former  Acta.— R.  C.  (3)  Carth.  252. 
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Hughes  (l),  "  What  is  done  in  contravention  of  the  provisions  of    De  Bbgnis 
an  Act  of  Parliament,  cannot  be  made  the  subject  of  an  action."    armistead. 

Now,  as  to  one  of  the  sums,  viz.  the  sum  of  78Z.,  it  appeared 
in  evidence  that  the  ballet  master,  when  in  London,  applied  to 
the  plaintiff,  at  the  request  of  the  defendant,  tq  advance  a  sum 
of  money  on  the  credit  of  the  defendant,  to  pay  the  expense 
of  carrying  down  the  ballet  master,  and  the  company  which  he 
had  hired,  from  London  to  Liverpool.  This  sum  the  plaintiff 
accordingly  advanced  to  the  ballet  master.  As  the  defendant 
♦had  by  the  terms  of  the  agreement  engaged  to  furnish  every  [  *in  ] 
evening  of  the  performance,  after  the  opera,  a  ballet  of  good  and 
efficient  dancers  at  his  expense,  this  sum  of  money,  paid  for  the 
express  purpose  of  conveying  them  down  to  the  place  where  the 
illegal  exhibition  was  to  be  made,  appears  to  us  to  fall  within 
the  principle  above  laid  down. 

Again,  as  to  the  sum  of  120/.,  the  plaintiff,  at  the  request  of 
the  defendant,  paid  that  sum  to  Nathan  for  dresses  purchased 
of  him  for  the  very  purpose  of  being  used  by  the  dancers  in  the 
unlicensed  theatre.  It  is  true  that  the  defendant  had  also  a 
licensed  theatre  at  Manchester,  and  that  the  dresses  would  in  all 
probability  be,  and  in  fact  were,  used  in  both  the  theatres.  But 
we  cannot  upon  the  evidence  doubt  that  the  object  and  purpose 
of  the  plaintiff  in  paying  for  the  dresses,  was  not  to  assist  the 
defendant  in  preparing  for  his  own  theatre  at  Manchester,  in 
which  the  plaintiff  had  no  interest,  but  to  assist  in  carrying  into 
effect  the  illegal  contract  between  himself  and  the  defendant,  of 
sharing  in  the  profits  of  the  unlicensed  theatre  at  Liverpool. 
This  sum,  therefore,  appears  to  us  to  fall  within  the  same  rule 
as  the  former.  But,  as  to  the  remaining  sum  of  30J.,  the  only 
evidence  is,  that  the  defendant  had  borrowed  that  sum  of  the 
plaintiff  to  pay  his  expenses  at  an  hotel  in  London,  where  the 
defendant  was  residing  in  the  month  next  after  the  agreement 
was  made.  It  seems,  therefore,  to  us  that  there  is  no  ground 
for  holding  this  money  to  have  been  advanced  for  the  necessary 
purpose  of  carrying  the  agreement  into  execution ;  and  therefore 
as  to  this  sum,  we  think  the  verdict  ought  to  stand. 

Rule  absolute  to  reduce  the  verdict  to  80Z. 
(1)  14  E.  R.  531  (1  M.  &  S.  593). 
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i833.  GOBBY  v.  DEWES. 

June  12.       (10  Bingt  112.  8>  c.  3  Moore  &  g^  556.  2  L.  j.  (N.  S.)  C.  P.  226; 
[m]  2  Dowl.  P.  C.  747.) 

Attachment  granted  against  rescuers,  upon  a  return  by  sheriff  of 
rescue  from  his  bailiff. 

The  sheriff  having  returned  that  he  made  his  warrant  in 
writing  to  his  bailiff  to  take  the  defendant,  by  virtue  of  which 
warrant  the  bailiff  took  and  kept  him  until  A.  B.  and  others 
unknown  rescued  him  out  of  the  custody  of  the  bailiff.  (See  the 
form,  Tidd's  Appendix,  125.) 

The  Court,  upon  the  motion  of  Wilde,  Serjt.,  and  the  autho- 
rity of  Sir  W.  Jon.  197,  cited  in  Com.  Dig.  Rescous,  D.  4, 
granted  a  rule  absolute,  in  the  first  instance,  for  an  attachment 
against  the  rescuers,  although  the  return  stated  a  rescue  out 
of  the  custody  of  the  bailiff,  and  not  out  of  the  custody  of  the 
sheriff. 


1833.  ABEL   SMITH  and  Others  v.  BOND  (I). 

June  12. 
(10  Bing.  125—132 ;  S.  C.  3  Mooro  &  Scott,  528 ;  2  L.  J.  (N.  S.)  C.  P.  269.) 

L  12°  J  Held,  that  breaches  need  not  be  assigned  in  an  action  brought  after 

March  17th,  1829,  jon  a  bond  executed  in  1827,  and  conditioned  for  pay- 
ment of  5,000/.  on  the  17th  March,  1829,  with  interest  in  the  meantime, 
pursuant  to  the  stipulations  of  an  indenture  bearing  even  date  with  the 
bond. 

Debt  on  bond  for  10,000/.,  executed  March  17th,  1827. 

Plea,  that  the  supposed  writing  obligatory  in  the  declaration 
mentioned,  was  made  and  executed  by  the  defendant,  together 
with  one  W.  V.,  W.  M.,  J.  D.,  J.  W.,  and  A.  P.  G.,  under  and 
subject  to  certain  conditions  thereunder  written  ;  that  is  to  say, 
that  if  W.  V.,  W.  M.,  J.  D.,  J.  W.,  the  said  defendant  and 
A.  P.  G.,  their  heirs,  executors,  or  administrators,  or  any  one 
or  more  of  them,  did  and  should  well  and  truly  pay  or  cause  to 
be  paid  unto  the  plaintiffs,  their  executors  or  administrators,  the 
sum  of  5,000/.  sterling  money  of  Great  Britain,  on  the  17th  of 
March,  1829,  and  did  and  should  in  the  meantime,  and  in  like 
manner,  pay  or  cause  to  be  paid  to  them  interest  for  the  same 

(1)  Cited  and  applied  in  the  judg-  Cloives,  '92,  2  Q.  B.  11,  61  L.  J.  Q.  B. 
ment   of   Smith,   J.    in    Qtranl   v.      487,  67  L.  T.  204.— B.  C. 
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sum,  at  and  after  the  rate  of  5  per  cent,  per  annum,  by  half  Smith 
yearly  payments  on  the  17th  of  September  and  the  17th  of  March  Bom. 
in  each  and  every  year,  without  any  deduction  or  abatement  for 
taxes,  or  on  any  other  account  whatsoever,  the  *first  of  such  [  *126  ] 
half  yearly  payments  to  become  due  on  the  17th  of  September 
next  ensuing  the  day  of  the  date  of  the  said  bond  or  obligation, 
then  and  in  such  case  the  said  bond  or  obligation  should  be  void, 
otherwise  the  same  should  remain  in  full  force  and  virtue : 
provided  nevertheless,  and  it  was  thereby  declared,  that  the  said 
principal  sum  of  5,000/.  and  interest  secured  by  the  said  bond, 
included  and  was  identical  with  the  several  principal  sums  of 
2,500/.  and  2,500/.,  and  interest  secured  by,  and  was  subject  and 
governed,  as  well  as  to  the  time  or  times  of  payment  as  in  all 
other  respects  whatsoever,  to  and  by,  the  provisos,  conditions, 
stipulations,  and  agreements  contained  in  a  certain  indenture  of 
assignment,  bearing  even  date  with  the  said  bond  or  obligation, 
and  made  or  expressed  to  be  made  between  the  plaintiffs,  the 
defendant,  and  four  other  parties,  and  was  duly  stamped  with 
the  proper  ad  valorem  duties  in  respect  of  the  said  principal 
monies  :  provided  always,  and  it  was  thereby  further  conditioned 
and  declared,  that  each  of  them  the  said  W.  M.,  J.  D.,  J.  W., 
the  defendant,  and  A.  P.  6.,  and  his  and  her  respective  real  and 
personal  representatives  should  be  considered  severally  liable  to 
answer  in  damages  by  virtue  of  the  said  bond,  only  to  the  extent 
of  the  sum  of  1,000/.,  and  the  proportion  of  the  interest  for  the 
time  being  due  in  respect  of  that  sum,  and  without  reference  to 
any  former  or  other  payment  or  payments  whatsoever,  until  the 
whole  of  the  said  principal  sum  of  5,000/.  and  interest  thereby 
secured  should  be  discharged;  and  that,  notwithstanding  any 
judgment  which  should  or  might  be  obtained  against  the  said 
obligors,  or  the  survivors  of  them  jointly,  or  against  any  of  them 
the  said  obligors  (except  the  said  W.  M.)  severally  by  virtue  of 
the  said  bond,  no  execution  or  other  process  should  be  issued, 
so  as  to  charge  the  person  or  estate,  or  real  or  personal  repre- 
sentatives of  any  one  of  them  the  said  W.  M.,  J.  D.,  J.  W.,  the 
defendant,  *and  A.  P.  G.,  with  the  levying  of  any  sum  or  sums  [  »i27  ] 
of  money  exceeding  in  amount  the  sum  of  1,000/.,  and  a  like 
proportion  of  the  arrears  of  interest  for  the  time  being  due  on 
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Smith  the  said  bond,  and  the  costs  incident  thereto :  as  by  the  said 
Bond.  supposed  writing  obligatory,  reference  being  thereunto  had,  would 
more  fully  and  at  large  appear  :  that  the  said  defendant  did  well 
and  truly  pay  and  cause  to  be  paid  to  the  plaintiffs  the  sum  of 
1,0002.  sterling  money  of  Great  Britain  in  the  said  condition 
mentioned,  on  the  17th  of  March,  1829 :  and  did  also  in  the 
meantime,  and  in  like  manner,  pay  and  cause  to  be  paid  to  the 
plaintiffs  the  proportion  of  interest  for  the  time  being  due  in 
respect  of  that  sum,  and  without  reference  to  any  former  or 
other  payment  or  payments  whatsoever,  at  and  after  the  rate 
of  5  per  cent,  per  annum,  by  half  yearly  payments,  on  the  17th 
of  September  and  the  17th  of  March  in  each  and  every  year, 
without  any  deduction  or  abatement  for  taxes,  or  on  any  other 
account  whatsoever,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  condition  of  the  said  writing  obligatory, 
and  of  the  several  provisos,  conditions,  and  agreements  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  and  according 
to  the  provisos,  conditions,  stipulations,  and  agreements  con- 
tained in  the  said  indenture  of  assignment  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  to  wit,  at,  &c. 

The  plaintiffs,  in  their  replication,  took  issue  on  the  allegation 
of  payment  of  1,000/.  and  interest  as  in  the  plea  averred. 

At  the  trial  before  Alderson,  J.,  a  verdict  having  been  found 
for  the  plaintiffs  for  the  penalty  of  the  bond, 

Goulbum,  Serjt.,  obtained  a  rule  nisi  for  arresting  judgment, 
on  the  ground  that  the  bond  being  conditioned  for  the  per- 
[  *128  ]  formance  of  covenants  in  an  indenture,  *breaches  ought  to  have 
been  assigned  or  suggested,  pursuant  to  8  &  9  Will.  III.  c.  11,  s.  8: 
1  Wms.  Saund.  57  a,  2  Wms.  Saund.  187  a,  Hardy  v.  Bern(i), 
Hankin  v.  Broomhead  (2),  Willoughby  v.  Sicinton(s),  Vansanduu 
v.  Anon.  (4),  Hurst  v.  Jennings  (5). 

Storks,  Serjt.  shewed  cause : 

In  the  cases  cited,  either  the  principal  debt  secured  by  the 
bond  was  not  due,  or  the  covenants,  to  secure  the  performance 

(1)  5  T.  R.  540,  636.  (4)  18  R.  R.  473  (1  B.  &  Aid.  214). 

(2)  3  Bos.  &  P.  607.  (5)  5  B.  &  C.  650. 

(3)  6  East,  550. 
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of  which  the  bond  was  taken,  were  not  covenants  for  the  mere  Smith 
payment  of  money.  But  it  is  fully  established,  that  though  bond. 
bonds  for  the  payment  of  annuities  or  of  money  by  instalments 
are  within*  the  statute,  yet  bonds  for  the  payment  of  a  sum 
certain  at  a  day  certain  are  not  within  it :  per  Lord  Tenterden 
in  Murray  v.  Earl  of  Stair  (l),  Cardozo  v.  Hardy  (2).  In  the 
present  case,  the  time  for  the  payment  of  the  principal  debt, 
with  all  the  arrears  of  interest,  having  arrived,  nothing  but 
computation  was  necessary  to  ascertain  the  precise  sum  due. 

Goidburn  : 

The  language  of  Lord  Tenterden  and  of  Holroyd,  J.  in 
Murray  v.  Earl  of  Stair,  applies  only  to  cases  where  the  money 
is  to  be  paid  on  one  certain  day,  or  upon  one  event.  The  present 
case,  in  which  interest  was  to  be  paid  on  several  occasions  before 
the  principal  sum  could  be  demanded,  cannot  be  distinguished 
from  a  case  of  payment  by  instalments,  and  the  action  is,  within 
the  very  letter  of  the  statute  of  William,  an  action  on  a  bond  for 
non-performance  of  covenants  contained  in  an  indenture. 

Cur.  adv.  vult. 

Tindal,  Ch.  J. :  [  129  ] 

The  question  in  this  case  arising  upon  the  record  is,  whether 
it  was  necessary  to  assign  breaches  of  the  condition  of  the  bond 
stated  in  the  pleadings,  under  the  statute  8  <fc  9  Will.  III.  c.  11, 
s.  8,  and  to  assess  the  damages  on  those  breaches. 

By  that  statute  it  is  provided  that  in  all  actions  in  any 
court  of  record  upon  any  bond,  or  on  any  penal  sum,  for  non- 
performance of  any  covenants  or  Agreements  contained  in  any 
indenture,  deed  or  writing,  the  plaintiff  may  assign  as  many 
breaches  as  he  shall  think  fit,  and  the  jury  shall  assess  not  only 
such  damages  and  costs  as  have  heretofore  been  usually  done, 
but  also  damages  for  such  of  the  breaches  as  the  plaintiff  shall 
upon  the  trial  of  the  issues  prove  to  have  been  broken,  and  the 
like  judgment  shall  be  entered  on  such  verdict  as  heretofore  has 
been  usually  done.     It  then  proceeds,  after  providing  for  cases 

(1)  26  B.  B.  282  (2  B.  &  C.  82).  (2)  2  Moore,  220. 
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Smith  of  judgment  on  demurrer,  or  by  confession,  or  nil  dicit,  to  enact, 
Bond.  that  in  case  the  defendant,  after  such  judgment  and  before 
execution,  shall  pay  into  Court  to  the  use  of  the  plaintiff  the 
damages  assessed  and  costs,  a  stay  of  execution  shalf  be  entered 
on  the  record ;  or  if  by  reason  of  an  execution  the  plaintiff  be 
fully  paid  all  the  damages  and  costs  and  the  charges  of  the 
execution,  the  defendant's  body,  lands,  and  goods  shall  be 
thereupon  discharged  from  the  execution,  but  the  judgment 
shall  notwithstanding  remain,  as  a  further  security  to  answer 
to  the  plaintiff  such  damages  as  he  may  sustain  by  any  further 
breach  of  covenant. 

Now  in  this  case  it  is  contended,  first,  that  this  bond  appears 
on  the  record  to  be  for  the  performance  of  certain  provisos, 
conditions,  stipulations,  and  agreements,  contained  in  a  certain 
indenture  of  assignment  bearing  even  date  with  the  said  bond, 
and,  consequently,  that  it  is  within  the  words  of  the  statute. 
But  we  think  the  statute  does  not  apply  to  this  case.  The  bond, 
[  *130  ]  it  is  *true,  is  for  the  payment  of  a  sum  of  money  on  a  day 
certain,  with  interest  in  the  mean  time,  and  the  liability  to  pay 
those  sums  of  money  depends  on  the  performance  or  non- 
performance of  certain  provisos,  conditions,  stipulations,  and 
agreements  contained  in  another  indenture.  But  the  defendant 
has  upon  the  record  averred,  in  his  plea,  payment  according 
to  those  provisos,  &c,  which  averment  is  expressly  denied  by 
the  replication  ;  and  the  result  of  the  verdict  on  this  issue  is, 
not  that  unliquidated  damages  in  respect  of  the  breach  of  those 
provisos  are  due,  but  that  the  defendant  is  liable  to  pay  the 
specific  sum  of  money  for  the  securing  of  which  the  bond  was 
given.  This  seems  to  bring  the  case  exactly  within  that  of 
Darbishire  v.  Butler  (l).  There  the  plea,  after  craving  oyer,  and 
after  reciting  the  mortgage  deed,  shewed  the  condition  to  be  for 
payment  of  a  sum  certain,  according  to  the  tenor  of  the  proviso 
or  condition  contained  in  the  indenture,  and  pleaded  that  the 
obligor  paid  the  money  according  to  the  tenor  and  effect  of  the 
condition,  which  the  plaintiff  denied  by  his  replication.  The 
Court  there  held,  that  the  plaintiff  in  his  replication  had  denied 
the  whole  substance  of  the  defendant's  plea,  and  that  there  was 

(1)  5  Moore,  198. 
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no  occasion  for  specially  assigning  a  breach,  as  issue  had  been        Smith 
properly  taken  on  the  precise  averment  of  payment  in  the  plea.        bond. 
And  the  case  of  Hurst  v.  Jennings,  cited  in  the  argument,  is 
plainly  distinguishable  on  this  ground,  that  there  the  condition 
of  the   bond   shewed,   by   reference   to   the   indenture   therein 
mentioned,  that  it  was  not  for  the  payment  of  a  sum  certain, 
but  for  the  performance  of  an  agreement,  the  breach  of  which 
rendered  the  party  liable  to  damages   only.     This  brings  the 
case,  therefore,  to  the  principal  point,  which  is,  whether  a  bond 
for  the  payment  of  a  sum  certain  on  a  given  day,  and  of  interest 
in  the  mean  *time  on  specified  days,  anterior  to  the  day  fixed       [  *isi  ] 
for  payment  of  the  principal,  be  a  bond  within  the  statute. 

It  is  undoubtedly  established  that  an  annuity  bond — and  a 
bond  for  money  payable  by  instalments — are  within  the  statute  ; 
the  former  having  been  so  held  in  Collins  v.  Collins  (l),  and  the 
latter  in  Willoughby  v.  Swinton  (2).  But  both  these  cases  depend, 
as  was  observed  by  Lord  Tenterden  in  Murray  v.  Earl  of  Stair, 
on  the  provision  in  the  statute  of  William,  that  the  judgment 
should  stand  as  a  security  for  the  future  payments  of  the 
annuity,  and  the  further  instalments  which  might  become  due. 

But  here,  at  the  time  this  bond  is  put  in  suit,  both  interest 
and  principal  are  due,  and  there  is  no  necessity  that,  after 
execution  is  once  taken  out  for  that  amount,  the  judgment 
should  remain  as  a  security  for  any  purpose  whatsoever.  Those 
cases  are,  therefore,  materially  distinguishable  from  the  present, 
which  appears  to  fall  within  the  reason,  and  almost  within  the 
letter,  of  Cardozo  v.  Hardy  (3).  The  great  object  of  the  statute 
was,  to  take  away  the  necessity,  of  applying  for  relief  to  a  court 
of  equity  ;  and,  on  this  principle,  replevin  bonds  and  bail  bonds 
are  held  not  to  be  within  the  Act,  because  the  Court  can  there 
relieve  the  defendant  without  his  being  compelled  to  file  a  bill 
in  equity;  and,  on  the  same  ground,  money  bonds  are  not 
within  it,  against  the  penalty  of  which  the  Courts  give  relief  by 
the  statute  of  4  Ann.  c.  16,  s.  13,  which  empowers  the  Court 
pending  an  action  on  a  money  bond,  if  the  defendant  shall  bring 
into  Court  the  principal  and  interest  due  on  such   bond,  and 

(1)  2  Burr.  820.  (3)  2  Moore,  220. 

(2)  6  East,  550. 
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Smith  all  costs  incurred,  to  discharge  him  from  such  bond  altogether. 
Bond.  Here,  both  principal  and  interest  are  due,  and  the  Court  may, 
[  *132  ]  therefore,  stay  the  proceedings  and  ^relieve  the  defendant.  And, 
if  that  be  so,  it  will  follow  that,  according  to  the  principles 
governing  the  cases  of  replevin  and  bail  bonds  (Middleton  v. 
Bryan  (l),  Moody  v.  Pheasant  (2) ),  this  bond  would  not  be  within 
the  statute  of  William.  The  only  question  indeed  is,  whether 
this  be  a  bond  for  the  payment  of  a  less  sum  than  the  penalty, 
on  a  day  and  place  certain :  and  as  it  appears  that,  under  the 
circumstances  which  have  occurred,  and  after  the  period  for 
payment  of  the  principal  has  once  elapsed,  the  whole  amount 
which  can  ever  become  due  under  the  bond  becomes  an  ascer- 
tained sum,  being  the  aggregate  of  both  principal  and  interest ; 
we  think  this  has  become  a  bond  for  the  payment  of  a  sum 
certain,  on  the  same  principles  as  a  post  obit  bond  becomes, 
after  the  event  has  happened,  a  bond  payable  on  a  day  certain, 
and  so  falls  within  the  statute  of  Anne  ;  and  if  so,  then,  according 
to  the  doctrine  laid  down  by  Holroyd,  J.  in  Murray  v.  Earl  of 
Stair,  the  case  is  clearly  not  within  the  statute  of  William. 

The  cases  of  Vansandau  v.  Anon.  (3),  and  Tighe  v.  Crofter  (4), 
are  distinguishable  in  this  respect,  that  there,  the  principal 
not  being  due,  they  fell  within  the  provisions  of  the  statute  of 
William  as  to  the  judgment  standing  as  a  security  for  the  future. 
Here,  after  the  period  for  the  payment  of  the  principal  had 
once  elapsed,  nothing  but  calculation  is  necessary  in  order  to 
ascertain  the  precise  sum  due  on  the  face  of  the  bond. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that,  under  the 
circumstances  stated  on  the  record,  this  bond  does  not  fall 
within  the  statute  of  William,  and  that  no  assignment  of 
breaches  was  necessary;  and,  consequently,  that  the  judgment 

for  the  plaintiff  must  stand. 

Rule  discharged. 

(1)  3  M.  &  S.  155.  (3)  18  R.  R.  473  (1  B.  &  Aid.  214), 

(2)  2  Bos.  &  P.  446.  (4)  2  Taunt.  387. 
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HOLL  v.  GEIFFIN  and   Another.  i**. 

Nov.  5. 
(10  Bing.  246—250 ;  S.  C.  3  Moore  &  Scott,  732  ;  3  L.  J.  (N.  S.)  C.  P.  17.)  

WM  possessed  of  a  Stockton  wharfinger's  receipt  for  goods  about  to        •-         ■» 
be  shipped  to  London,  assigned  the  receipt  to  plaintiff,  together  with 
an  order  on  defendant,  a  London  wharfinger,  to  deliver  the  goods  to 
plaintiff:  Defendant,  on  sight  of  the  order  before  the  goods  arrived, 
promised  to  deliver  them  to  plaintiff  on  their  arrival : 

Held,  that  plaintiff  might  maintain  trover  against  him,  on  his  refusal 
to  deliver  after  arrival. 

Trover.  Wilson  was  the  owner  of  certain  goods  in  the  hands 
of  wharfingers  at  Stockton-upon-Tees,  which  were  about  to  be 
shipped  for  London.  Wilson,  upon  an  advance  of  money  by  the 
plaintiff,  handed  over  to  him  the  Stockton  wharfinger's  receipt 
for  these  goods,  together  with  the  invoice ;  and  at  the  same  time 
addressed  an  order  to  the  defendants,  wharfingers  at  Beale's 
Wharf,  London,  to  deliver  the  goods,  upon  their  arrival,  to  the 
plaintiff. 

The  plaintiff  called  at  Beale's  Wharf,  apprized  the  defendants 
of  his  claim  to  the  goods,  and  left  with  them  the  Stockton 
wharfinger's  receipt. 

The  defendants'  clerk  said,  that  the  vessel  by  which  the  goods 
were  to  be  conveyed  had  not  arrived,  but  that  when  it  arrived 
the  goods  should  be  delivered  to  the  plaintiff. 

Upon  this  evidence  a  verdict  was  found  for  the  plaintiff,  to  the 
amount  of  the  value  of  the  goods. 

Taddy,  Serjt.  obtained  a  rule  nisi  to  set  aside  this  verdict, 
on  the  ground  that,  under  these  circumstances,  the  action  should 
have  been  conceived  in  assumpsit  instead  of  trover ;  or  to  reduce 
it,  to  the  amount  of  the  money  advanced  to  Wilson  by  the 
plaintiff. 

Wild*,  Serjt.  was  beginning  to  shew  cause,  when  the  Court 
called  on 

Taddy  to  support  his  rule  : 

The  defendants  might  be  liable  in  assumpsit  on  their  promise 
to  the  plaintiff  to  deliver  the  goods,  but  the  plaintiff  was  not  in 
a  condition  to  maintain  trover.  If  the  defendants  had  given  a 
•receipt  for  the  goods,  that  might  have  estopped  them  from       [  *247  ] 

r.r. — vol.  xxxvin.  27 
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Holl  contesting  the  plaintiff's  title  in  an  action  of  trover :  but  the  receipt 
Obiffin.  was  given  by  the  Stockton  wharfingers,  and  though  it  might 
operate  as  an  estoppel  against  them,  the  delivery  of  it  to  the 
plaintiff  would  not  invest  him  with  the  property  in  the  goods. 
The  delivery  of  a  bill  of  lading  has  been  held  to  have  that  effect ; 
but  no  case  has  gone  so  far  as  to  decide  that  the  mere  transfer  of 
a  wharfinger's  receipt  will  operate  as  a  transfer  of  property. 

Had  the  defendants  been  in  possession  of  the  goods  when  they 
promised  to  deliver  them,  their  promise  might  have  estopped 
them  to  dispute  the  plaintiff's  title ;  but  as  they  were  not  in 
possession,  the  only  remedy  for  breach  of  that  promise  is  by 
action  of  assumpsit.  In  Harman  v.  Anderson  (l),  Stonard  v. 
Dunkin(2),  Hawes  v.  Watson  (3),  and  Gosling  v.  Birnie  (4),  the 
defendants  were  in  possession  of  the  goods  in  dispute  at  the 
time  of  admitting  the  plaintiff's  title,  and  that  circumstance 
divests  those  cases  of  any  applicability  to  the  present. 

Tindal,  Ch.  J. : 

I  am  unable  to  distinguish  this  case,  in  any  material  particular, 
from  Harman  v.  Anderson  and  Stonard  v.  Dunkin. 

After  what  has  passed,  the  defendant  is  not  in  a  condition  to  set 
up  any  objection  to  the  plaintiff's  title.  The  plaintiff  claims 
under  Wilson,  the  original  owner  of  the  property,  who,  in  order 
to  obtain  an  advance  of  money,  delivered  to  the  plaintiff  the 
receipt  of  the  wharfingers  at  Stockton-upon-Tees.  The  next 
piece  of  evidence  is  an  order  signed  by  Wilson,  addressed  to  the 
defendants,  wharfingers  at  Beale's  Wharf  in  London,  and  enjoin- 
ing them  to  deliver  the  goods,  on  their  arrival,  to  the  plaintiff. 
[  *248  ]  In  the  next  place  the  defendants'  clerk  *is  proved  to  have 
promised  that  the  goods  should,  on  their  arrival,  be  delivered  to 
the  plaintiff.  How  does  this  differ  from  the  case  of  Harman  v. 
Anderson  ?  It  is  argued  that  in  Harman  v.  Anderson  the  goods, 
at  the  time  of  the  promise,  were  in  the  hands  of  the  wharfinger ; 
whereas,  in  the  present  case,  they  had  not  arrived.  But  the 
defendants  here  held  the  order  for  delivery  at  the  time  the  goods 
arrived ;   they  were  bound  by  their  promise ;  and  in  the  same 

(1)  11  R.  R.  706  (2  Camp.  243).  (3)  26  R.  R.  448  (2  B.  &  C.  540). 

(2)  11  R.  R.  724  (2  Camp.  344).  (4)  33  R.  R.  497  (7  Bing.  339). 
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position  as  if  they  had  made  it  upon  the  arrival  of  the  goods.  Holl 
The  ground  of  decision  in  Stonard  v.  Dunkin  was,  that  the  griffin. 
defendant  had  attorned.  Let  us  pursue  that  metaphor  farther, 
and  see  if  it  does  not  apply  here.  An  attornment  made  by  a 
person  out  of  possession  has  not  any  immediate  application,  but 
when  he  is  let  in,  it  applies  as  if  made  at  the  time :  so  here, 
when  the  defendants,  afi$r  the  arrival  of  the  goods  at  their 
wharf,  continue  to  hold  the  order  on  which  they  had  promised  to 
deliver  the  goods,  how  can  we  say  there  has  been  no  recognition 
of  the  plaintiff's  title?  If  the  defendants,  by  promising  to 
deliver  the  goods  on  arrival,  and  retaining  the  order  to  deliver 
after  the  arrival  of  the  goods,  has  recognised  the  plaintiff's  title, 
there  is  no  material  difference  between  the  present  case  and  those 
which  have  been  referred  to ;  and  we  should  throw  an  impedi- 
ment in  the  way  of  mercantile  transactions,  if  we  were  to  act  on 
so  fine  a  distinction,  more  particularly  as  it  has  been  the  practice 
to  consider  money  advanced  on  a  wharfinger's  receipt  in  the 
same  light  as  if  advanced  on  an  actual  delivery  of  goods. 

Gaselee,  J. : 

There  can  be  no  doubt  on  which  side  is  the  justice  of  this  case ; 
and  I  feel  no  difficulty  on  the  law.  As  the  defendants  never 
repudiated  the  order  to  deliver  the  goods  to  the  plaintiff,  I  see  no 
ground  for  disturbing  the  verdict. 

BOSANQUET,  J.  :  [  249  ] 

I  think  the  plaintiff  in  this  case  is  entitled  to  maintain  trover 
against  the  defendants. 

The  original  owner  of  the  goods  was  Wilson.  The  goods  were 
lying  on  a  wharf  at  Stockton-upon-Tees.  The  wharfinger  there 
gave  Wilson  a  receipt  for  them ;  and  Wilson  having  that  receipt 
and  the  invoice,  handed  both  over  to  the  plaintiff,  upon  obtaining 
an  advance  of  money. 

As  between  Wilson  and  the  plaintiff  this  was  a  symbolical 
transfer  of  the  property  to  the  plaintiff,  and  may  be  considered 
the  same  as  if  the  goods  had  passed  from  hand  to  hand.  It  is 
objected  that  the  wharfinger's  receipt,  by  virtue  of  which  the 
plaintiff  claims  a  property  in  the  goods,  is  not  the  receipt  of  the 
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Holl  defendants,  but  of  the  wharfinger  at  Stockton-upon-Tees.  But 
Griffin,  the  plaintiff  goes  to  the  wharf  of  the  defendants  while  the  goods 
are  in  transitu ;  he  hands  over  to  them  the  receipt  of  the  Stockton 
wharfinger,  together  with  an  order  from  Wilson  for  the  delivery 
of  the  goods  to  the  plaintiff,  and  the  defendants  promise  to  deliver 
the  goods  to  him  on  their  arrival.  After  this,  on  whose  account 
do  the  defendants  receive  the  goods  if  not  on  the  plaintiff's  ? 

It  is  objected  that  the  receipt  given  by  the  wharfinger  at 
Stockton-upon-Tees  could  only  entitle  Wilson  to  sue  the  defen- 
dants in  trover :  but  the  property  was  changed  by  the  delivery 
to  the  plaintiff  of  that  receipt  with  the  invoice ;  and  the  goods 
W6re  never  received  by  the  defendants  in  London  on  account  of 
Wilson,  the  original  proprietor.  The  defendants  promised  that 
when  they  arrived  they  should  be  delivered  to  the  plaintiff,  and 
it  therefore  appears,  on  their  own  admission,  that  when  they 
arrived  they  were  received  on  the  plaintiff's  account. 

Alderson,  J. : 

I  am  of  the  same  opinion.  The  defendants  are  not  entitled  to 
[  *25o  ]  set  up  any  other  than  the  *plaintiff  as  the  proprietor  of  these 
goods.  The  case  is  the  same  as  if  the  defendants  had  under- 
taken to  hold  for  the  plaintiff  goods  already  in  their  hands. 
There  is  a  promise  to  deliver  them  on  arrival,  and,  conformably 
with  that  promise,  the  goods,  on  arrival,  must  be  deemed  to 
have  been  received  on  behalf  of  the  plaintiff. 

Rule  discharged. 


1833.  CLEGG  v.  LAFFEK. 

jWo.        ^o  B.n^  250_251 ;  s.  C.  3  Moore  &  Scott,  727 ;  3  L.  J.  (N.  8.)  C.  P.  56.) 

[         J  Libel.     Defendant  wrote  concerning  plaintiff,  "  He  is  so  inflated  with. 

3007.  made  in  my  service,  God  only  knows  whether  honestly  or  otherwise, 
that,"  &c. 

Held,  without  any  preliminary  averment  (1),  to  warrant  an  innuendo 
that  plaintiff  had  conducted  himself  in  a  dishonest  manner  in  the 
defendant's  service. 

Libel.     The  defendant,  in  writing  to  one  of  his  acquaintances, 
said  of  the  plaintiff,  among  other  matters,  "He  is  so  inflated 

(1)  The  preliminary  averment  has      P.  Act,  1852.     But  the  judgments, 
heen  dispensed  with  since  the  C.  L.      especially  that  of   Bosanqttet,  J., 
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with  200Z.  or  300Z.  which  he  has  made  in  my  service,  God  only        Cleqg 
knows  whether  honestly  or  otherwise,  that,"  &c.  Laffbr. 

The  plaintiff  sued  him  for  the  libel ;  and  the  innuendo  in  the 
declaration  on  the  above  expression  was  as  follows : 

"Meaning  to    insinuate,  that    the  plaintiff   had  conducted 
himself  in  a  dishonest  manner  in  the  defendant's  service." 

A  verdict  having  been  found  for  the  plaintiff, 

Spankie,  Serjt.,  moved  in  arrest  of  judgment  that  the  words, 
taken  in  their  ordinary  sense,  and  without  any  preliminary 
averment,  did  not  warrant  the  innuendo  put  upon  them  :  Rex  v. 
Home  (l),  Button  v.  Hey  ward  (2),  CromweWs  case  (3),  Goldstein  v. 
Foss  (4). 

Tindal,  Ch.  J. : 

The  innuendo  does  not  exceed  the  limits  which,  according  to 
the  definitions  in  the  authorities  *referred  to,  it  is  allowed  to  take.  [  »25l  ] 
The  expression  amounts  in  effect  to  a  question,  and  the  plaintiff 
had  a  right  to  say,  that  by  such  question  the  defendant  intended 
to  impute  to  him  dishonest  conduct,  and  if  the  jury  find  that 
such  was  the  intention,  the  correctness  of  the  innuendo  is  estab- 
lished. If  the  law  were  otherwise,  it  would  be  easy  to  write 
libels  with  impunity.  In  Comyns's  Digest,  Action  upon  the  Case 
for  Defamation  (E)  1, 8,  it  is  laid  down,  "  If  words  are  slanderous, 
it  is  not  material  though  they  are  spoken  indirectly  and  obliquely; 
as,  '  I  will  make  thee  an  example  for  a  perjured  knave : '  '  You 
may  well  spend,  &c.  for  you  can  coin,  &c.'  for  that  imports  that 
he  had  coined,  otherwise  he  could  not  spend,  &c.  'He  hides, 
and,  for  aught  I  know,  is  a  bankrupt/  "  This  bears  closely  on  • 
the  present  case,  where  200Z.  being  found  in  the  plaintiff's  purse, 
the  defendant  says,  whether  he  came  by  it  honestly  or  dishonestly, 
God  only  knows.  It  was  not  an  improper  conclusion  for  the 
jury  to  draw,  that  the  defendant  meant  to  convey  a  charge  of 
dishonesty. 

Gaseleb,  J.  concurred. 

seem   to   suggest  that  the  innuendo  (2)  8  Mod.  24. 

might  have  been  omitted  altogether.  (3)  4  Co.  Rep.  12. 

— R.  C.  (4)  6  B.  &  C.  154. 
(1)  Cowp.  672. 
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Clboo        Bosanquet,  J. : 
r. 

Laffeb.  The  rule  is  clear,  that  words  must  be  taken  in  their  ordinary 

sense,  and  there  can  be  no  doubt  upon  the  effect  of  these  words. 

Alderson,  J.  concurring,  the  rule  was 

Refused. 


Nov.  7, 
[252  1 


J*f;  A.   R.  CORPE  v.  W.   OVERTOK  (1). 

(10  Bing.  252—259 ;  S.  C.  3  Moore  &  Scott,  738;  3  L.  J.  (N.  S.)  C.  P.  24.) 

Held,  that  plaintiff  might  recover  back  in  an  action  for  money  had  and 
received,  a  sum  which,  while  an  infant,  he  had  paid  in  advance  towards 
the  purchase  of  a  share  in  defendant's  trade ;  to  be  retained  by  defendant 
as  a  forfeiture,  if  plaintiff  failed  to  fulfil  an  agreement  to  enter  into 
partnership  with  the  defendant. 

The  plaintiff,  while  yet  a  minor,  in  October,  1882,  signed  a 
written  agreement  to  enter  into  partnership  with  the  defendant, 
a  tailor ;  to  pay  him  1,0002.  for  a  share  of  the  business ;  and  on 
the  1st  of  January,  1833,  to  execute  a  partnership  deed  with  the 
usual  covenants ;  "  and  as  a  deposit  for  the  due  fulfilment  of  the 
same  on  the  part  of  the  said  A.  R.  Corpe,  the  sum  of  1001.  is 
now  paid  to  the  said  W.  Overton  as  per  receipt,  on  the  condition 
of  the  same  sum  of  100Z.  being  deducted  from  the  amount  of  the 
said  intended  purchase,  or  otherwise  in  default  of  the  said 
intended  purchase  not  been  duly  completed  by  the  said  A.  R. 
Corpe  according  to  the  aforesaid  terms,  the  said  sum  of  100Z. 
shall  be  forfeited  to  the  said  W.  Overton;  and  he,  the  said 
W.  Overton,  shall  be  subject  to  no  claim  or  demand  whatever 
from  any  person  or  persons  for  the  sum  of  100Z.,  or  any  other 
amount,  unless  any  disagreement  should  arise  between  the 
creditors  of  the  said  W.  Overton  and  himself,  so  as  to  prevent 
the  fulfilment  of  the  said  intended  partnership ;  then,  and  in 
that  case  only,  the  said  A.  R.  Corpe  shall  not  be  actually  held 
liable  to  forfeit  the  said  sum  of  1002.;  but  such  point  to  be 
decided  by  two  arbitrators,  one  chosen  by  each  said  party." 

The  plaintiff,  after  depositing  the  100J.,  as  recited  in  the  above 
agreement,  discovered  that  he  had  been  imposed  upon  by  exag- 

(1)  Followed  by  Stirling,  J.  in  trical  Engineering  Co.,  '94, 3  Ch.  589, 
Hamilton  v.   Vavghan-Sherrin  Elec-      63  L.  J.  Ch.  795,  71  L.  T.  325.— E.  C. 
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gerated  representations  as  to  the  value  of  the  defendant's  business ;        Corpb 
he  therefore  rescinded  the  contract  as  soon  as  he  came  of  age ;     ovebton. 
refused  to  execute  the  partnership  deed ;  and  brought  an  action 
♦against  the  defendant  for  1002.  had  and  received  by  him  to  the       [  *253  ] 
plaintiff's  use. 

At  the  trial  before  Alder  son,  J.  the  jury  found  that  the  plaintiff 
had  paid  the  deposit  on  a  fraudulent  representation  in  the 
defendant's  balance  sheet,  and  gave  their  verdict  for  the  plaintiff, 
damages  100/. 

Goulburn,  Serjt.  obtained  a  rule  nm  to  set  aside  this  verdict, 
and  to  enter  a  nonsuit,  or  proceed  to  a  new  trial,  on  the  ground 
that  the  finding  of  fraud  was  contrary  to  the  evidence  ;  and  that 
if  the  transaction  were  bond  fide,  the  defendant  was  entitled  to 
retain  the  money.  In  Holmes  v.  Blogg  (l)  it  was  expressly 
decided  that  if  an  infant  pay  money  with  his  own  hand,  he 
cannot  get  it  back  again,  although  it  were  paid  without  a 
valuable  consideration. 

Coleridge,  Serjt.  shewed  cause : 

Even  if  the  transaction  were  bond  fide,  the  defendant  has  no 
right  to  retain  the  money.  First,  because  it  was  paid  by  an 
infant  in  pursuance  of  an  agreement  to  enter  into  trade ;  and  an 
infant  not  being  competent  to  incur  the  liabilities  of  trade,  the 
plaintiff  had  a  right  to  avoid  such  a  contract :  when  the  contract 
was  avoided,  the  money  was  held  by  the  defendant  without  con- 
sideration, and  might  be  recovered  in  assumpsit  for  money  had 
and  received  :  Austen  v.  Oervas  (2) ;  Perk.  s.  12,  Grants ;  Zouch  v. 
Parsons  (3) ;  Vin.  Abr.  Infant  (D). 

Secondly,  because  the  payment  made  by  the  plaintiff  is  in  the 
nature  of  a  penalty  for  non-performance  of  a  contract,  and  an 
infant  is  not  liable  to  a  penalty:  Fisher  v.  Mowbray (4).  In 
Holmes  v.  Blogg,  Gibbs,  Ch.  J.  dropped  certain  general  expressions 
which  *may  appear  adverse  to  the  plaintiff's  claim  in  this  action,  [  *254  ] 
but  those  expressions  must  be  taken  with  reference  to  the  facts 

(1)  19  E.  E.  445  (8  Taunt.  35,  508).  (3)  3  Burr.  1794. 

(2)  Hob.  77.  (4)  8  East,  330. 
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Cobpb  then  before  the  Court.  The  infant  sought  to  recover  money 
Overton,  which  he  had  paid  as  a  premium  upon  a  lease  under  which  he 
had  for  some  months  enjoyed  certain  premises  demised  to  him 
and  another ;  he  had,  therefore,  received  a  consideration  for  his 
money,  and  it  would  have  been  impossible  to  place  the  defendant 
in  the  same  situation  as  before  the  contract.  Here  the  plaintiff 
has  received  no  consideration,  and  the  defendant  has  sustained 
no  injury. 

Goulburn,  in  supporting  his  rule,  relied  upon  Holmes  v. 
Blogg,  where  Gibbs,  Ch.  J.  said,  the  infant  "may,  it  is  true, 
avoid  the  lease;  he  may  escape  the  burthen  of  the  rent,  and 
avoid  the  covenants  ;  but  that  is  all  he  can  do.  He  cannot,  by 
putting  an  end  to  the  lease,  recover  back  any  consideration  which 
he  has  paid  for  it ;  the  law  does  not  enable  him  to  do  that.  I 
cannot  find  this  decided ;  for  I  cannot  find  that  any  such  action 
as  this  has  ever  been  brought;  but  Lord  Mansfield  has  inci- 
dentally said  that  such  an  action  cannot  be  brought.  In  the 
famous  case  of  Drury  v.  Drury  (i),  one  of  the  questions  was, 
whether  an  infant  could,  by  contract,  bar  her  dower.  Lord 
Northington  thought  that  the  statute  applied  only  to  adults,  and 
the  marriage  of  Lady  Drury  with  the  Earl  of  Buckinghamshire 
took  place  on  his  opinion ;  but  the  case  afterwards  came  before 
the  House  of  Lords  upon  appeal,  under  the  name  of  The  Earl 
of  Buckinghamshire  v.  Drury  (2),  when  the  decree  of  Lord 
Northington,  as  to  this  point,  was  reversed.  Lord  Mansfield 
there  said,  in  delivering  his  opinion,  '  If  an  infant  pays  money  with 
f  *255  ]  his  own  hand  without  a  *valuable  consideration  for  it,  he  cannot 
get  it  back  again  '  (3).  What  is  the  point  here  ?  That  an  infant, 
having  paid  money  on  a  valuable  consideration,  and  having 
partially  enjoyed  the  consideration,  seeks  to  receive  it  back. 
But  the  authority  does  not  altogether  stop  here.  In  Lord  Chief 
Justice  Wilmot's  Notes  of  Opinions  and  Judgments  (4),  it  appears 
that  Lord  Hardwicke  and  Lord  Mansfield  were  of  opinion  with 
the  majority  of  the   Judges ;  in   which   majority   the   learned 

(1)  2  Eden,  39.  Ca*.  492,  2nd  ed. ;  S.  C.  2  Eden,  60. 

(2)  Wilmot's  Notes  of  Opinions  and  (3)  2  Eden,  72. 
Judgments,  1 77 ;  S.  C.  3  Brown,  Pari.  (4)  P.  226. 
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author,  then  Mr.  Justice  Wilmot,  was.  His  note  of  Lord  Cobpe 
Mansfield's  judgment,  on  this  point,  is  in  these  words  :  '  If  an  Overton. 
infant  pays  money  with  his  own  hand,  without  a  valuable  con- 
sideration, he  cannot  get  it  back  again '  (l).  So  that  Lord  Chief 
Justice  Wilmot  had  himself  taken  a  note  of  this  declaration  of 
Lord  Mansfield,  and  laid  it  up  among  his  memoranda,  without 
any  expression  of  disapprobation.  He  must,  therefore,  be  taken 
to  have  adopted  it.  We,  therefore,  think  that  this  action  cannot 
be  maintained,  upon  the  ground  that  the  infant,  having  paid  the 
money  with  his  own  hand,  cannot  recover  it  back  again.' ' 

Tindal,  Ch.  J. : 

I  think  we  may  arrive  at  a  right  determination  of  this  case 
without  impeaching  the  decision  in  Holmes  v.  Blogg,  because  the 
facts  of  the  two  cases  are  manifestly  distinguishable.  In  Holmes 
v.  Blogg,  the  infant  had  paid  157Z.  as  his  share  of  the  considera- 
tion for  a  lease  of  premises  in  which  he  and  his  partner  carried 
on  the  business  of  shoe-making.  They  occupied  the  premises 
from  March  till  June,  when  the  infant,  coming  of  age,  dissolved 
the  partnership,  relinquished  the  business,  and  sought  to  recover 
back  the  money  he  had  paid  the  lessor  for  his  lease.  In  that 
case,  therefore  *the  sum  of  money  sought  to  be  recovered  back,  [  *256  ] 
as  having  been  paid  without  consideration,  appeared  to  have 
been  paid  for  something  available,  that  is,  for  three  months' 
enjoyment  of  the  premises  let  to  him  and  his  partner ;  and  the 
plaintiff  could  not  put  the  lessor  again  into  the  same  situation. 
And  though  several  general  expressions  are  dropped  by  the 
Chief  Justice  in  delivering  his  judgment,  yet  when  he  comes  to 
apply  them  to  the  subject  before  the  Court,  he  gives  them  a 
less  extensive  latitude.  After  referring  to  the  opinion  of  Lord 
Mansfield,  he  goes  on,  "  What  is  the  point  here  ?  That  an 
infant  having  paid  money  on  a  valuable  consideration,  and 
having  partially  enjoyed  the  consideration,  seeks  to  receive  it 
back." 

The  ground,  therefore,  of  the  judgment  in  Holmes  v.  Blogg 
was,  that  the  infant  had  received  something  of  value  for   the 
money  he  had  paid,  and  that  he  could  not  put  the  defendant  in 
(1)  Wilmot'a  Notes,  226,  n. 
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Corps  the  same  position  as  before.  In  the  present  case,  the  plaintiff 
Ovkbtok.  has  paid  to  Overton  100/.,  for  which  he  has  not  received  the 
slightest  consideration.  The  money  was  paid,  either  with  a 
view  to  a  present  or  a  future  partnership.  I  understand  it 
as  having  been  paid  with  a  view  to  a  future  partnership.  In 
order  to  ensure  performance  of  the  contract,  the  infant  paid 
down  1002.,  which  he  was  to  forfeit  in  case  of  refusal  to 
proceed.  When  he  came  of  age,  he  declared  that  he  had 
rescinded  the  contract;  and  it  seems  to  me  that  he  had  a 
right  to  do  so.  From  Hill  &nd  Wliittington's  case  (l),  to  Whywall 
v.  Champion  (2),  it  has  been  always  held,  that  an  infant  cannot 
incur  liability  by  carrying  on  trade.  If  he  cannot  trade,  a  con- 
tract to  enter  into  trade  is  one  which  he  may  avoid  when  he 
comes  of  age.  Now,  when  he  rescinds  such  a  contract,  he  has  a 
right  to  rescind  the  whole  of  it ;  and  one  of  the  terms  of  the 
[  *257  ]  contract  in  *question  being  that  he  should  pay  down  100Z.,  if  we 
were  to  determine  that  he  has  a  right  to  rescind  the  contract 
and  yet  not  to  recover  the  money  paid  in  advance,  the  protection 
which  the  law  extends  to  an  infant  might  be  altogether  eluded 
by  allowing  the  other  party  to  retain  money  so  paid  in  advance. 
As  it  is  plain,  therefore,  that  the  infant  had  a  right  to  rescind 
the  contract,  the  only  point  we  have  to  look  to  with  reference  to 
Holmes  v.  Blogg  is,  whether  he  had  derived  any  intermediate 
advantage  from  it.  Now  the  partnership  was  not  to  be  entered 
into  till  January,  1888 ;  and  in  the  meanwhile  the  infant  had 
derived  no  advantage  whatever  from  the  contract.  The  case  of 
Holm  €8  v.  Blogg  fails  on  that  ground  as  an  authority  in  point. 

But  there  is  another  ground  on  which  the  plaintiff  is  entitled 
to  recover  in  this  action.  According  to  the  old  law,  as  laid  down 
in  Coke  Littleton,  172  a,  an  infant  is  not  bound  by  any  forfeiture 
annexed  to  a  contract,  and  his  obligation  with  a  penalty,  even  for 
necessaries,  is  absolutely  void.  What  is  this  payment,  in  effect, 
but  a  sum  handed  over  by  way  of  a  penalty?  The  principle 
which  exempts  an  infant  from  a  penalty  must  extend  as  well  to 
a  penalty  enforced  by  handing  over  money  in  advance,  as  to 
penalties  accruing  on  the  breach  of  a  condition ;  and  the  rule  which 
has  been  obtained  in  this  case  must  therefore  be  discharged. 
(1)  Dy.  104,  it.  (2)  Str.  1083. 
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Gaselee,  J. :  Corpk 

r. 

I  consider  the  present  case  as  clearly  distinguishable  from     Ovebtoh. 
Holmes  v.  Blogg,  otherwise  I  should  be  slow  to  decide  that  the 
rule  ought  to  be  discharged. 

Bosanquet,  J. : 

I  am  also  of  opinion  that  this  rule  ought  to  be  discharged ; 
but  we  are  far  from  impeaching  the  judgment  of  the  Court  in 
Holmes  v.  Blogg,  as  applicable  to  the  facts  of  that  case.  There, 
the  infant  *had  paid  a  sum  of  money  as  part  of  the  consideration  [ •*«*  1 
for  a  lease  of  premises  in  which  he  carried  on  business  with  a 
partner.  The  premises  were,  in  fact,  occupied  for  twelve  weeks  ; 
but  if  they  had  been  occupied  for  any  other  period,  there  would 
have  been  no  difference  in  principle,  and  the  plaintiff  could  not 
recover  back  sums  from  the  outlay  of  which  he  had  derived  an 
advantage.  There  is  no  reason,  therefore,  for  finding  fault  with 
that  decision.  It  is,  however,  a  general  rule,  that  upon  an 
entire  failure  of  consideration,  a  party  is  entitled  to  recover  back 
money  paid,  and  it  cannot  be  said  that  in  this  respect  an  infant 
is  in  a  worse  situation  than  others.  Here,  the  infant  has  derived 
no  benefit  whatever  from  the  contract,  the  consideration  of  which 
has  wholly  failed.  It  has  been  urged,  indeed,  that  it  failed  by 
the  act  of  the  plaintiff  himself;  but  if  the  law  allows  him  to 
rescind  a  contract  from  which  he  has  derived  no  benefit,  he 
must  be  allowed  to  rescind  it  to  all  intents  and  purposes,  and  if 
so,  for  the  purpose  of  recovering  money  paid  without  considera- 
tion. It  is  true  that  there  are  strong  expressions  in  Holmes  v. 
Blogg,  and  if  they  are  to  be  taken  ad  literam,  they  may  seem  to 
contravene  the  opinion  we  are  now  pronouncing.  We  must  look, 
however,  not  to  the  expressions  alone,  but  to  the  facts  to  which 
they  were  applied :  for  general  expressions  must  often  be  quali- 
fied by  reference  to  the  circumstances  which  have  called  them 
forth;  the  benefit  received  by  the  infant  for  a  certain  period, 
afforded  a  solid  ground  for  the  decision  of  that  case;  and  no 
such  ground  exists  in  the  present  instance.  The  1002.  paid  here 
was  in  the  nature  of  a  deposit ;  money  paid  on  a  deposit  may 
generally  be  recovered  back  where  the  contract  goes  off;  and 
here  the  contract  was  defeated  before  the  infant  derived  any 
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Corpe       benefit  from  it.     If  the  payment  is  to  be  considered  in  the  light 
Overton,     of  a  forfeiture  or  penalty,  the  plaintiff  is  still  more  clearly  entitled 
L  *259  ]       to  recover  it  *under  the  general  law  which  exempts  him  from 
any  such  liability. 

Alderson,  J. : 

I  am  of  the  same  opinion.  The  parties  agree  in  1832  to  enter 
into  partnership  in  the  following  January,  and  lOOi.  was  to  be 
paid  down,  to  be  forfeited  if  the  plaintiff  should  decline  to  per- 
form his  contract.  Before  the  contract  is  performed,  one  of  the 
parties  revokes  it,  and  remits  the  other  to  the  same  situation  as 
if  the  contract  had  never  been  made.  There  is  no  ground, 
therefore,  on  which  he  can  claim  to  retain  money  for  the  purpose 
of  enforcing  the  execution  of  a  contract  which  the  law  says  an 
infant  shall  not  enter  into.  In  this,  the  case  is  clearly  dis- 
tinguishable from  Holmes  v.  Hlogg.  Here  the  infant  has  had  no 
enjoyment  of  any  advantage  from  the  contract :  in  Holmes  v. 
Blogg  he  had  enjoyment,  for  a  period,  of  premises  demised  to 
him ;  and  so  far  was  in  the  same  situation  as  if  he  had  paid  for 
expensive  clothes  or  other  articles  not  necessary,  and  after 
wearing  them  had  brought  an  action  for  the  price.  In  such 
an  action  he  could  not  be  allowed  to  recover,  although  the 
tradesman,  if  unpaid,  could  not  have  enforced  payment. 

Rule  discharged. 

1833.  CORBIN  v.  LEADER. 

Nor.  14. 
(10  Bing.  275—282;    8.  C.  3  Moore  &  Scott,   701;   S.  C.  at  Nisi  Pnus, 

[  275  ]  6  Car.  &  P.  32.) 

Defendant,  captain  of  a  ship,  covenanted  to  promote  the  comfort  of 
passenger*  engaged  by  the  plaintiff :  Plaintiff  covenanted  not  to  interfere 
with  the  navigation  of  the  ship,  and  to  defray  the  expense  of  putting 
into  port  if  it  should  bo  necessary  for  the  convenience  and  at  the  request 
of  plaintiff :  Held,  that  defendant  was  bound  to  put  into  port  for  the 
convenience  and  at  the  request  and  expense  of  the  plaintiff,  unless 
defendant  could  shew  that  putting  in  would  be  dangerous. 

Held  also,  that  a  breach  alleging  rofusal  to  promote  the  convenience 
of  the  passengers,  and  to  put  in  to  port  at  plaintiff's  request  and  expense, 
was  sufficient  after  verdict. 

The  declaration  stated  that  by  an  agreement  under  seal,  the 
defendant,  master  of  the  ship  Oriental,  did  grant  and  let  to 
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the  plaintiff  the  whole  of  the  cabins  and  accommodations  fitted  Corbin 
up  for  the  reception,  convenience,  and  conveyance  of  passengers  leader. 
in  and  on  board  of  the  ship  or  vessel,  called  the  Oriental,  then 
about  to  sail  from  the  port  of  Calcutta  on  a  voyage  to  the  port 
of  London,  by  the  way  of  and  touching  at  St.  Helena,  both  above 
and  below,  together  with  the  whole  of  the  spaces  between  decks, 
from  the  stern  of  the  ship  or  vessel  to  the  extremity  of  the 
sail-room ;  and  that  the  plaintiff  should  have  the  whole  and 
exclusive  attendance,  services,  and  attention  of  the  three 
servants,  the  cook,  steward,  and  butcher,  then  in  and  on 
board  of  the  said  ship  in  their  exclusive  station  and  calling; 
but  that  the  said  servants  should  nevertheless  be  held  to  be 
under  the  control  and  guidance  of  the  defendant  whenever 
he  might  think  fit  to  call  on  them  as  commander  of  the  said 
ship  or  vessel,  and  so  that  it  should  not  unnecessarily  interfere 
with  the  duties  belonging  to  the  cuddy-table  and  the  necessary 
comfort  of  the  passengers  thereof;  and  that,  subject  as  afore- 
said, they  the  said  servants  should  be  respectively  placed  under 
the  control  of  the  plaintiff  and  subject  to  his  orders.  And  the 
defendant  did  thereby  further  covenant,  promise,  and  agree, 
to  and  with  the  plaintiff,  that  he  would  to  all  reasonable  and 
proper  extent  uphold  and  support  the  authority  of  the  plaintiff, 
in  the  observance  of  discipline  and  proper  order  and  government 
of  the  passengers  to  be  retained  by  him,  and  that  *he  would  [  *276  ] 
in  no  way  interfere  or  interrupt  any  of  the  same  without  the 
request  of  the  plaintiff,  unless  they  or  any  of  them  should 
interfere  with  the  order  and  good  government  of  the  ship,  and 
contravene  the  orders  of  the  defendant  in  the  management  of 
the  navigation  of  the  said  vessel ;  and  generally,  that  the 
defendant  would  promote,  in  as  far  as  in  him  lay,  the  comfort 
and  convenience  of  the  plaintiff,  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received  as 
passengers  in  and  on  board  of  the  said  ship  or  vessel :  in 
consideration  whereof,  the  plaintiff  did  .thereby  for  himself 
covenant,  promise,  and  agree,  to  and  with  the  defendant 
among  other  things  to  pay  the  defendant  the  sum  therein 
agreed  on ;  and  that  he  would  in  every  respect  support  and 
uphold  the  authority  and  command  of  the  defendant,  and  in 
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Corbik  no  way  interfere  with  the  management  or  navigation  of  the 
Leadbb.  ship,  or  with  the  officers  thereof :  and  the  plaintiff  did  thereby 
further  covenant,  promise,  and  agree,  to  and  with  the  defendant, 
that  if  on  the  progress  of  the  voyage  it  should  be  necessary  for 
the  convenience  and  at  the  request  of  the  plaintiff,  to  touch 
or  put  into  any  other  intermediate  port  or  ports  for  stock  or 
otherwise,  save  and  except  St.  Helena  aforesaid,  that  the 
plaintiff  would  bear  and  pay  all  port  and  other  necessary 
charges  which  might  be  incurred  thereby  or  consequent 
thereon. 

Breach;  that  the  defendant  did  not  nor  would  during  the 
voyage  promote,  as  far  as  in  him  lay,  the  comfort  and  con- 
venience of  the  plaintiff  or  the  persons  whom  he  engaged  and 
contracted  with,  and  who  were  received  as  passengers  in  and  on 
board  of  the  said  ship  or  vessel ;  but  that  the  defendant  from 
time  to  time  during  the  voyage,  to  wit,  on  1st  of  January,  1882, 
and  on  divers  days  and  times  afterwards,  and  before  the  com- 
pletion of  the  voyage,  neglected  and  refused  so  to  do,  contrary 
[  *277  ]  to  his  covenant  in  that  behalf,  to  wit,  *at,  &c.  And  the  plaintiff 
further  said,  that  although  during  the  voyage,  to  wit,  on  the 
1st  of  April,  1882,  and  on  divers  days  and  times  afterwards, 
it  was  necessary  for  the  convenience  of  the  plaintiff  to  touch 
and  put  into  an  intermediate  port  for  stock  and  otherwise 
besides  St.  Helena,  to  wit,  at  the  port  of  the  Cape  of  Good 
Hope,  and  the  plaintiff  was  then  and  there  ready  and  willing 
to  bear  and  pay  all  port  and  other  necessary  charges  which 
might  be  incurred  thereby  or  consequent  thereon,  and  requested 
the  defendant  to  touch  and  put  into  such  port  of  the  Cape  of 
Good  Hope  for  the  purposes  aforesaid,  yet  the  defendant  then 
and  there  wholly  neglected  and  refused  so  to  do,  contrary  to  his 
said  covenant  in  that  behalf. 

The  defendant  traversed  the  whole  of  the  breach. 
A  verdict  having  been  obtained  for  the  plaintiff, 

Taddy,  Serjt.  obtained  a  rule  nisi  to  arrest  the  judgment, 
on  the  ground  that  the  defendant  was  not  obliged,  under  the 
covenant  set  out  in  the  declaration,  to  put  into  the  Cape,  and 
that  at  all  events  the  breach  was  not  well  assigned. 
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Wilde,  Serjt.  was  about  to  shew  cause,  when  the  Court       Cobbin 
called  on  leadeb. 

Taddy  to  support  his  rule : 

He  contended  that  an  obligation  on  the  part  of  the  defendant 
to  put  into  port  at  the  request  of  the  plaintiff  was  incompatible 
with  that  authority  which  was  essential  to  the  safety  of  the 
ship  and  her  crew ;  and  that  the  plaintiff  having  covenanted 
not  to  interfere  with  the  management  of  the  ship,  the  defendant's 
covenant  to  consult  in  all  things  the  comfort  and  convenience  of 
the  passengers,  must  be  confined  to  their  comfort  and  conveni- 
ence on  board  the  ship,  and  only  so  far  as  was  not  incompatible 
with  the  necessary  authority  of  the  captain. 

The  breach  should  have  been  confined  to  an  allegation,  *that  [  *278  ] 
the  defendant  did  not,  according  to  his  covenant,  consult  the 
comfort  and  convenience  of  the  passengers.  As  there  is  no 
covenant  on  his  part  to  put  into  the  Gape,  the  allegation  that 
he  refused  to  do  so  is  not  warranted  by  the  covenant  set  out. 
The  Court  will  not  imply  an  engagement  in  the  absence  of  an 
express  covenant.  In  Rhodes  v.  Bullard  (l),  where  the  lessor 
after  a  demise  of  certain  premises,  with  a  portion  of  an  adjoining 
yard,  covenanted  that  the  lessee  should  have  "the  use  of  the 
pump  in  the  yard  jointly  with  himself,  whilst  the  same  should 
remain  there,  paying  half  the  expenses  of  the  repair ;  "  it  was 
held  no  breach  of  the  covenant  that  he  removed  the  pump 
without  reasonable  cause,  and  in  order  to  injure  the  lessee. 

At  all  events,  the  stipulation  that  the  defendant  should  retain 
his  controul  over  the  vessel,  left  it  in  his  power,  if  he  pleased,  to 
deprive  the  passengers  of  the  faculty  of  going  ashore  at  the  Cape. 

Whatever  the  plaintiff  might  have  intended,  he  has  not 
employed  words  compulsory  on  the  defendant  to  put  into  the 
Cape,  and  the  defendant's  engagement  to  consult  the  con- 
venience of  the  passengers  is  limited  by  the  plaintiff's  covenant 
not  to  interfere  in  the  management  of  the  ship. 

Tindal,  Ch.  J. : 

I  am  of  opinion  that  the  judgment  of  the  Court  in  this  cause 
ought  to  be  for  the  plaintiff.     Two  objections  have  been  raised 

(1)  7  East,  116. 
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Corbin       on  the  part  of  the  defendant ;  first,  that  touching  at  the  Gape 
Leader,      of  Good   Hope,  when  required   to   do   so,  was  not  within  his 
covenant  to  consult  in  all  things  the  comfort  and  convenience 
of  the  passengers ;  secondly,  that  the  breach  assigned  has  no 
application  to  the  covenant  on  which  the  plaintiff  has  declared. 
[  *279  ]  The  covenant  is,  that  the  defendant  would  promote,  in  *as  far 

as  in  him  lay,  the  comfort  and  convenience  of  the  plaintiff,  and 
such  persons  as  he  should  engage  and  contract  with,  and  who 
should  be  received  as  passengers  in  and  on  board  of  the  said 
ship  or  vessel.  And  if  the  deed  had  stopped  there,  I  should 
have  considered  it  as  contributory  to  the  comfort  and  con- 
venience of  the  passengers  to  stop  and  respite  them  in  the 
course  of  a  long  voyage  from  the  East  Indies  to  England : 
but  the  deed  goes  on,  that  if,  in  the  progress  of  the  voyage, 
it  should  be  necessary  for  the  convenience,  and  at  the  request 
of  the  plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except  St.  Helena 
aforesaid,  the  plaintiff  would  bear  and  pay  all  port  and  other 
necessary  charges  which  might  be  incurred  thereby  or  consequent 
thereon. 

This  is  an  express  stipulation  on  the  part  of  the  plaintiff, 
interwoven  with  the  covenant  of  the  defendant,  and  clearly 
shews  that  stopping  in  the  course  of  the  voyage,  was  a  thing 
contemplated  by  the  parties  as  conducive  to  the  convenience 
of  the  passengers. 

It  has  been  urged  that  inasmuch  as  the  plaintiff  has  covenanted 
not  to  interfere  with  the  management  of  the  ship,  the  defendant's 
covenant  to  consult  the  comfort  and  convenience  of  the  passengers 
must  be  limited  to  their  comfort  and  convenience  as  far  as  it  did 
not  interfere  with  the  defendant's  controul  of  the  ship ;  and  that 
to  require  the  captain  to  stop  at  the  will  of  the  passengers  would 
be  a  violation  of  the  plaintiff's  covenant,  and  incompatible  with 
the  safety  of  the  ship  and  crew. 

But  there  are  two  answers  to  this  argument.  First,  when  the 
plaintiff  covenants  that  he  will  not  interfere  with  the  manage- 
ment of  the  ship,  that  applies,  not  to  touching  at  a  port  when 
convenience  may  require  it,  but  to  the  discipline  and  controul 
of  the  crew  in  the  process  of  navigation.      Secondly,  it  is  a 
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separate  and  distinct  covenant,  a  condition  subsequent,  which       Cobbik 
ought  to  have  *been  pleaded,  if  relied  on  as  a  matter  of  defence ;      leader. 
and  if  the  defendant  had  pleaded  and  proved  that  stopping  at       [  '280  ] 
the  Cape  would  have  interfered  with  the  safety  of  the  vessel, 
it  would  have  been  an  answer  to  the  action. 

If,  then,  stopping  at  the  Cape  be  virtually  a  stipulation 
included  in  the  defendant's  covenant  to  consult  in  all  things 
the  comfort  and  convenience  of  the  passengers,  is  the  breach 
in  the  declaration  sufficiently  alleged?  The  breach  is  in  the 
terms  of  the  agreement :  That  the  defendant  did  not,  nor  would, 
during  the  voyage,  promote,  as  far  as  in  him  lay,  the  comfort 
and  convenience  of  the  plaintiff,  or  the  persons  whom  he 
engaged  and  contracted  with,  and  who  were  received  as 
passengers  in  and  on  board  of  the  said  ship  or  vessel,  but 
neglected  and  refused  so  to  do ;  that  it  was  necessary,  for  the 
convenience  of  the  plaintiff,  to  touch  and  put  into  an  inter- 
mediate port  for  stock  and  otherwise,  besides  St.  Helena,  to  wit, 
at  the  Cape  of  Good  Hope,  and  the  plaintiff  was  then  and  there 
ready  and  willing  to  bear  and  pay  all  port  and  other  necessary  * 
charges  which  might  be  incurred  thereby  and  consequent 
thereon,  and  requested  the  defendant  to  touch  and  put  into 
such  port  of  the  Cape  of  Good  Hope,  for  the  purposes  afore- 
said; yet  the  defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially  alleged, 
yet  it  shews  in  substance  that  the  covenant  has  not  been 
observed,  and  after  verdict  must  be  deemed  sufficient. 

Gaselee,  J. : 

I  am  of  the  same  opinion.  The  covenant  of  the  plaintiff  not 
to  interfere  with  the  management  of  the  vessel  is  perfectly 
compatible  with  his  requiring  the  defendant  to  put  into  the 
Cape  for  the  convenience  of  the  passengers,  for  that  might  have 
been  done  without  interfering  with  the  management  of  the 
vessel.  If  it  *would  have  interfered,  the  defendant  ought  to  [  *28i  ] 
have  pleaded  to  that  effect. 

The  breach  is  not  quite  so  artificially  assigned  as  it  should 
have  been,  but  it  is  sufficient  in  substance  after  verdict. 

r.r. — vol.  xxxviii.  28 
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Corbin  In  answer  to  that  breach,  the  defendant  does  not  plead  that 

Leader,      it  was  not  in  his  power  to  touch  at  the  Gape,  but  tenders  other 

issues :  that  he  was  not  requested,  and  that  he  did  not  refuse. 

Under  such  circumstances  it  is  too  late  after  verdict  to  object 

that  the  breach  of  covenant  is  not  sufficiently  assigned. 

Bo8anquet,  J. : 

I  am  of  the  same  opinion.  The  declaration  is  founded  on 
this  covenant,  that  the  defendant  would  promote  as  far  as  in 
him  lay  the  comfort  and  convenience  of  the  plaintiff  and  such 
persons  as  he  should  engage  and  contract  with,  and  who 
should  be  received  as  passengers  in  and  on  board  of  the  said 
ship  or  vessel ;  and  if  on  the  progress  of  the  voyage  it 
should  be  necessary  for  the  convenience  and  at  the  request  of 
the  plaintiff,  to  touch  or  put  into  any  other  intermediate  port 
or  ports  for  stock  or  otherwise,  save  and  except  St.  Helena, 
that  the  plaintiff  would  bear  and  pay  all  port  and  other  neces- 
sary charges,  which  might  be  incurred  thereby,  or  consequent 
thereon. 

The  covenant  is  expressed  in  general  terms,  and  may  embrace 
many  particulars,  and  the  question  is,  whether  the  subject  of 
this  breach  is  one  of  them.  Now  when  we  see  that  in  case  of 
the  ship's  going  into  port  for  the  convenience  of  the  passengers, 
the  plaintiff  was  to  defray  the  expenses,  it  is  plain  that  her  so 
going  into  port  was  a  matter  in  contemplation  between  the 
parties.  It  is  admitted  by  the  course  of  the  pleadings  that 
touching  at  the  Cape  was  convenient  and  necessary  for  the 
passengers.  The  refusal  to  touch,  therefore,  was  a  sufficient 
[  *282  ]  *breach  of  the  covenant  on  which  to  sustain  an  action.  It  is 
contended,  however,  that  the  plaintiff's  engagement  not  to 
interfere  in  the  management  of  the  vessel  is  in  the  nature 
of  a  controlling  proviso,  and  that  the  putting  into  port, 
however  convenient  to  the  passengers,  would  have  been  an 
interference  with  the  management  of  the  ship  incompatible 
with  the  authority  of  the  captain.  Supposing  it  to  have 
been  so,  the  defendant  ought  to  have  pleaded  the  fact,  and 
in  the  absence  of  any  such  plea,  our  judgment  must  be  for  the 
plaintiff. 
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AliDERSON,  J. : 

The  plaintiff's  covenant  not  to  interfere  with  the  management 
of  the  ship,  has  reference  to  the  preceding  covenant  of  the 
defendant  not  to  interfere  with  the  regulation  of  the  passengers, 
unless  they  impeded  the  crew ;  in  return  for  that,  the  plaintiff 
engages  not  to  interfere  with  the  management  of  the  ship. 

But  the  defendant's  covenant  to  promote  the  comfort  and 

convenience  of  the  passengers  is  correlative  to  the  plaintiff's 

covenant   to   pay   the    charges   of    going    into  port    for    their 

convenience.     The  latter  explains  the  former;  and,  if  so,  the 

breach  in  the  declaration  is  well  assigned,  and  our  judgment 

must  be  for  the  plaintiff. 

Rtde  discharged. 


Cobbin 

V. 

Leader. 


BELCHER  and  Others,  Assignees  op  MABERLY, 
a  Bankbupt,  v.  LLOYD  and  Others  (1). 

(10  Bing.  310—318 ;  S.  C.  3  Moore  &  Scott,  822.) 

On  the  2nd  of  January,  1832,  defendants,  bankers,  received  from 
B.  C.  a  bill  of  exchange  for  760/.,  drawn  by  M.,  on  his  partners, 
indorsed  by  him  to  B.  C,  and  by  B.  C.  to  defendants. 

On  the  6th  the  bill  became  due,  and  M.  having  failed  the  same  day, 
the  bill  was  dishonoured.  On  the  7th  the  defendants,  who  then  had  in 
their  hands  sufficient  assets  of  B.  C.  to  cover  the  bill,  returned  it  to 
B.  C.  with  a  receipt  for  the  amount  indorsed  on  it,  and  having  on  the 
2nd  entered  the  bill  to  the  credit  of  B.  0.  now  entered  it  as  a  debit. 

The  defendants  were  also  the  acceptors  of  a  bill  for  1,000/.,  drawn  by 
B.  C,  indorsed  to  M.,  and  due  on  the  12th  of  January. 

On  the  9th  B.  C.  sent  back  the  760/.  bill  to  the  defendants,  with 
instructions  to  carry  into  effect  views  expressed  by  B.  C.  in  a  letter 
addressed  to  defendants  on  the  6th  in  anticipation  of  M.'s  failure.  That 
letter  was  as  follows  : 

"  We  think  that  you  would  be  entitled  to  retain  the  1,000/.  as  a  set-off 
for  the  760/. :  at  all  events  we  will  trust  to  your  doing  the  best  for  us  in 
this  matter." 

In  an  action  brought  against  the  defendants  by  the  assignees  of  M.  on 
the  1,000/.  bill,  the  jury  having  found  that  the  transaction  between  the 
defendants  and  B.  C.  on  the  760/.  bill  was  closed  on  the  7th :  Held,  that 
they  could  not  set  off  that  bill  against  the  1,000/.  bill. 

The   plaintiffs,   as  assignees  of    Maberly,   having   sued   the 
defendants  as  acceptors  of  a  bill  of  exchange  for  1,0002.,  drawn 

(1)  Cited  by  Lord  Blackburn  in  McKinnon  v.  Armstrong  (H.  L.  Sc.  1877) 
2  App.  Cas.  531,  540.— R.  C. 

28—2 


1833. 
Nov.  22. 

[310] 
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Belcher     at  Edinburgh  on  the  80th  of  December,  1881,  by  the  Commercial 
LloVd.       Banking  Company  of  Scotland,  payable  ten  days  after  date  to  the 
order  of  John  Stephens,  and  by  Stephens  indorsed  to  Maberly. 

The  defendants  paid  257/.  into  Court,  and  sought  to  set  off 
against  the  plaintiffs'  demand  the  sum  of  7601.,  in  respect  of  a 
bill  of  exchange  for  that  amount,  drawn  at  Aberdeen,  December 
the  24th,  1881,  by  Maberly's  Aberdeen  bank  on  Maberly'a 
London  bank  ;  payable  ten  days  after  date  to  Alexander  Blackie 
or  order;  by  Blackie  indorsed  to  the  Commercial  Banking 
Company ;  and  by  the  Commercial  Banking  Company  indorsed 
to  the  defendants. 

The  defendants,  bankers  in  London,  were  engaged  in  very 
extensive  banking  transactions  with  the  Commercial  Banking 
Company,  when,  on  the  2nd  of  January,  1832,  they  received 
from  that  Company  the  two  bills  above  set  out. 
[  311  ]  The  bill  for  1,000/.  they  accepted  as  required,  and  entered  the 

other  in  their  short  bill  credit  book  as  follows :  "  Commercial 
Banking  Company  ;  Maberly ;  6th  of  January  ;  760/."  On  that 
day  Maberly  stopped  payment  in  London,  of  the  probability  of 
which  occurrence  the  defendants  had  apprised  the  Commercial 
Banking  Company  by  a  letter  dispatched  from  London  on 
the  3rd. 

In  answer  to  this  communication,  the  Commercial  Banking 
Company,  on  the  6th  of  January,  wrote  from  Edinburgh  to  the 
defendants  as  follows  :  "We  think  that  you  would  be  entitled  to 
retain  the  1,000/.  contained  in  our  draft  of  the  80th  ultimo  as  a 
set-off  for  the  draft  for  760/.,  and  of  any  others  which  may  be 
sent  up  to  you,  and  of  the  bank  notes  which  we  or  any  of  our 
agents  may  have,  and  that  the  one  might  be  offered  in 
exchange  for  the  other.  At  all  events  we  will  trust  to  your 
doing  your  best  for  us  in  this  matter,  and  keeping  hold  of  the 
1,000/.  if  possible." 

On  the  same  6th  of  January  the  760/.  bill  became  due  in 
London ;  and  being  dishonoured,  the  defendants,  on  the  7th, 
before  the  Commercial  Banking  Company's  letter  of  the  6th  came 
to  hand,  returned  the  bill  (with  a  protest  for  non-payment,  and 
a  receipt,  as  by  the  defendants  from  the  Commercial  Banking  Com- 
pany, indorsed  upon  it),  in  a  letter  addressed  to  the  Commercial 


tol.  xxxviii.]     1883.     C.  P.     10  BING.  311—812.  437 

Banking  Company  at  Edinburgh.     The  defendants  had  at  that     Belcher 
time  in  their  hands  sufficient  assets  of  the  Company  to  discharge       Llotd. 
the  bill,  and  converted  the  former  entry  of  credit  into  a  debit 
to  the  same  amount.    This  was  the  practice  of  the  two  banks  with 
respect  to  dishonoured  bills. 

On  the  9th,  the  Commercial  Banking  Company  sent  back  the 
760/.  bill  to  the  defendants,  saying,  in  the  letter  which  inclosed 
it,  "  we  return  with  protest  draft  upon  Maberly  760/.,  to  enable 
you  to  carry  into  effect  our  views,  as  stated  in  our  letter  of  6th 
instant." 

On  the  12th,  the  defendants'  acceptance  became  due ;   but       [  312  ] 
when  the  bill  was  presented,  they  refused  payment,  and  stated 
that  such  refusal  was  by  order  of  the  drawers. 

The  defendants'  books  were  not  produced  at  the  trial ;  but  it 
was  proved  that  on  the  6th  of  January,  1832,  and  long  after,  the 
defendants,  although  they  held  adequate  securities,  were  under 
large  engagements  for  the  Commercial  Banking  Company ;  but 
all  the  responsibilities  which  the  defendants  were  under  for  the 
Company  in  January,  1832,  were  paid  off  long  before  the  present 
action,  and  the  cash  balance  in  the  hands  of  the  defendants,  due 
to  the  Company,  was,  after  January,  1832,  frequently  considerable. 
A  commission  of  bankrupt  was  issued  against  Maberly  on  the 
26th  of  January,  1882. 

Tindal,  Ch.  J.  left  it  to  the  jury  to  say  whether  the  bill  of 
exchange  for  760Z.  was  remitted  by  the  bankers  in  London  to 
the  bankers  in  Scotland,  meaning  that  the  transaction  should  be 
closed  as  between  them  and  the  bankers  in  Scotland.  If  they 
thought  so,  they  were  to  find  their  verdict  for  the  plaintiffs. 

A  verdict  having  been  found  for  the  plaintiffs, 

Stephen,  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit, 
on  the  ground  that,  although  the  defendants  might  have  meant 
to  close  the  transaction  as  between  themselves  and  the  Com- 
mercial Banking  Company,  when  they  sent  back  the  dishonoured 
bill  for  760Z.  under  protest,  on  the  7th  of  January,  1832,  yet 
that  no  such  intention  was  entertained  by  the  Commercial 
Banking  Company,  who  had  on  the  preceding  day,  viz.  on  the 
6th  of  January,  written  to  the  defendants,  to  explain  what  their 
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Belcher     wishes  were  on  that  head.     On  the  6th  of  January,  1832,  and 

Lloyd.       long  after,  the  defendants,  although  they  held  adequate  securities, 

were   under  large  engagements  for  the  Commercial  Banking 

[  *813  ]       Company.      The  defendants,  *therefore,  were  remitted  to  their 

rights  in  respect  of  that  bill  for  760J.  by  their  having  consented 

to  hold  it  on  the  terms  proposed  by  the  Commercial  Banking 

Company  to  them  in  the  letter  of  the  6th  of  January.     At  all 

events,  that  bill  of  exchange  having  been  again  transferred  and 

remitted  by  the  Commercial  Banking  Company  to  the  defendants 

after  it  became  due,  and  previously  to  the  commission  against 

Maberly,  the  defendants  were  clearly  entitled  to  set  it  off  against 

their  acceptance  for  1,000/.  upon  which  this  action  was  brought. 

A  rule  nisi  having  been  granted, 

Wilde  and  Spankie,  Serjts.  shewed  cause : 

The  finding  of  the  jury,  that  the  transaction  as  between  the 
defendants  and  the  Commercial  Banking  Company  was  closed 
on  the  bill  being  returned  to  Scotland,  is  conclusive  against  the 
set-off  now  claimed  by  the  defendants.  When  they  received  the 
bill  a  second  time,  it  was  not  on  their  own  account,  but  as 
agents  or  trustees  to  do  the  best  for  the  interests  of  the  Com- 
mercial Banking  Company ;  and  in  that  capacity  they  cannot 
set  it  off  against  a  debt  due  from  themselves  in  their  own  right. 

In  Fair  v.  M'lver  (l)  third  persons  holding  the  acceptance 
of  a  trader  who  was  known  to  be  in  bad  circumstances,  agreed 
with  the  defendants,  as  a  mode  of  recovering  the  amount  of  the 
bill,  that  it  should  be  indorsed  to  them,  and  that  they  should 
purchase  goods  of  the  trader,  which  were  to  be  paid  for  by  a  bill 
at  three  months  date,  or  made  equal  to  cash  at  three  months, 
(before  which  time  the  trader's  acceptance  would  be  due),  but 
without  communicating  to  the  trader  that  they  were  the  holders 
of  the  acceptance;  and  it  was  held,  that  the  trader  having 
become  bankrupt,  and  his  assignees  having  brought  assumpsit  to 
[  *3H  ]  recover  the  value  of  the  goods  sold  and  *delivered  to  the 
defendants,  the  latter  could  not  set-off  the  bankrupt's  acceptance, 
which  they  did  not  hold  in  their  own  right,  but  in  effect  for 
other  persons. 

(1)  16  East,  130. 
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Stephen,  Serjt.  :  Belcher 

v. 
The  defendants'  books  not  having  been  produced  at  the  trial,       Lloyd. 

there  was  no  evidence  that  as  between  the  defendants  and  the 

Commercial  Banking  Company,   the  affair  was  closed  on   the 

return  of  the  bill  to  Scotland. 

But  even  if  it  were  closed,  and  the  defendants  received  the  bill 
the  second  time  in  the  capacity  of  trustees  for  the  Commercial 
Bank,  in  that  capacity  they  are  entitled  to  set  it  off  against 
the  plaintiff's  demand :  for  on  their  so  receiving  it,  the  legal 
title  was  in  them,  the  defendants,  and  courts  of  law  will  decide 
on  the  rights  attaching  to  the  legal  title,  without  recognising 
incidental  trusts. 

The  defendants,  however,  on  receiving  the  bill  a  second  time, 
were  remitted  to  all  their  former  rights,  and  might  exercise  their 
discretion,  whether  they  would  hold  it  on  their  own  account,  or 
as  trustees  for  the  Commercial  Banking  Company.  Fair  v.  M'Irer 
was  a  case  of  fraud,  which  is  not  imputed  here. 

Tindal,  Ch.  J. : 

Under  the  circumstances  which  have  been  proved  in  this 
case,  and  the  finding  of  the  jury,  I  think  the  defendants  have  no 
right  to  set  off  the  760/.  bill. 

This  is  an  action  by  the  assignees  of  Maberly,  against  the 
defendants,  as  acceptors  of  a  bill  of  exchange  for  1,000/.,  drawn 
on  them  by  the  Commercial  Banking  Company,  and  due  the 
12th  of  January,  1882. 

The  defendants  pleaded  that  Maberly,  at  the  time  of  his 
bankruptcy,  was  indebted  to  them  in  the  sum  of  760/.  and  to 
prove  that,  they  put  in  a  bill  of  which  at  one  time  they  were  the 
holders. 

This  bill,  indorsed  by  Maberly  to  the  Commercial  Banking  [  315  ] 
Company  of  Scotland,  was  transmitted  by  that  firm  to  the 
defendants,  towards  the  discharge  of  a  balance  due  from  the 
Commercial  Banking  Company  to  the  defendants ;  the  bill  was 
dishonoured ;  and  the  question  is,  whether  the  defendants  have 
received  any  satisfaction  in  respect  of  it.  The  plaintiffs  under- 
took to  shew  that  it  was  satisfied,  and  I  am  of  opinion  they  have 
succeeded. 
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Belcher  The  bill  became  due  on  the  6th  of  January,  and  being  dis- 
Lloyd.  honoured,  was  returned  to  Scotland,  not  in  the  usual  way,  with 
a  demand  on  the  indorser,  but  as  if  paid,  and  accompanied  with 
a  receipt.  I  agree  that  the  receipt  might  not  have  concluded  the 
defendants  if  they  had  not  had  in  their  hands  the  means  of 
payment,  for  one  object  of  the  receipt  was,  to  enable  the 
Commercial  Banking  Company  to  proceed  in  the  Courts  of 
Scotland  against  the  previous  parties  to  the  bill.  But  when  the 
bill  was  received  by  the  defendants,  it  was  entered  as  a  credit  in 
their  bill  book,  as  if  it  had  been  so  much  money  paid  in  by 
the  Commercial  Banking  Company,  and  upon  dishonour  of  the 
bill,  the  defendants  had  in  their  hands  sufficient  assets  of  the 
Commercial  Banking  Company  to  cover  the  failure. 

Under  these  circumstances  the  bill  again  makes  its  appearance 
in  Scotland,  and  again  is  sent  back  to  the  defendants.  For  what 
purpose  ?  That  appears  by  a  letter  dated  the  6th  of  January, 
and  sent  to  the  defendants  by  the  Commercial  Banking  Company, 
before  the  bill  had  arrived  in  Scotland  from  London.  In  that 
letter,  anticipating  the  dishonour  of  the  bill,  the  Company 
express  themselves  thus  :  u  We  think  that  you  would  be  entitled 
to  retain  the  1,00(M.  contained  in  our  draft  of  the  80th  ultimo, 
as  a  set-off  for  the  draft  for  760Z.,  and  for  any  others  which  may 
be  sent  up  to  you.  At  all  events,  we  will  trust  to  your  doing  your 
best  for  us  in  this  matter,  and  keeping  hold  of  the  1,000/.  if 
possible." 
[  *316  ]  The  question,  then,  is  whether,  after  what  had  taken  *place, 

the  defendants  could  have  a  right  to*  treat  this  as  a  legal  debt 
due  to  them  from  Maberly.  Did  they  mean,  in  consenting  to 
act  on  behalf  of  the  Commercial  Banking  Company,  that  there 
should  be  a  remitter  of  their  own  previous  rights  on  the  bill  ? 

That  question  was  left  to  the  jury,  who  found  that  when  the 
bill  was  returned  to  Scotland  by  the  defendants,  the  trans- 
action, as  between  the  Commercial  Banking  Company  and  the 
defendants,  was  closed. 

How  then  can  they  recreate  the  debt,  and  set  it  off  against  a 
debt  due  from  themselves  to  Maberly's  assignees  ? 

It  has  been  argued,  that  it  was  in  their  discretion  to  take  back 
the  bill  with  a  remitter  of  their  own  rights  and  liabilities  on  it, 
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or  to  take  it  back  merely  as  agents  of  the  Commercial  Banking      Belcheb 
Company.     But  the  rights  of  third  persons,  that  is,  the  rights       Lloyd. 
and  liabilities  of  Maberly  before  his  bankruptcy,  and   of  his 
assignees  since,   cannot    be  allowed  to  depend   upon   such   a 
discretion. 

It  seems  to  me  that  there  is  no  authority  under  which  the 
law  of  set-off  can  be  carried  to  such  an  extent ;  and  I  am  of 
opinion,  therefore,  that  the  verdict  is  right,  and  that  the  present 
rule  must  be  discharged. 

Gaselee,  J. : 

It  is  a  material  fact,  that  it  wa3  the  practice  of  these  two  banks 
to  return  dishonoured  bills,  and  to  debit  the  parties  who  sent 
them  with  the  amount. 

The  strongest  point  urged  in  favour  of  the  defendants  has 
been,  that  they  might  be  considered  as  trustees  for  the  Com- 
mercial Banking  Company;  but  even  in  that  character  they 
cannot  set  off  against  a  debt  due  from  themselves  to  Maberly's 
assignees,  a  claim  they  may  have  against  them  in  right,  and 
for  the  benefit  of,  a  third  party. 

Bosanquet,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  the 
defendants  can  set  off  the  bill  of  760Z.,  for  which  they  have  been 
satisfied  in  their  *account  with  the  Scotch  Company,  against  the  [  *317  ] 
demand  of  Maberly's  assignees,  in  respect  of  a  bill  accepted  by 
them  and  indorsed  to  Maberly.  And  I  am  of  opinion  they 
cannot. 

The  760Z.  bill  was  sent  to  them  from  Scotland  by  the  Com- 
mercial Banking  Company ;  and  being  due  on  the  6th  of 
January,  was  satisfied  by  the  appropriation  of  funds  of  the 
Commercial  Banking  Company,  then  in  the  hands  of  the 
defendants,  who  accordingly  sent  back  the  dishonoured  bill  with 
a  protest  for  non-payment,  and  a  receipt  from  the  defendants  to 
the  Commercial  Banking  Company  indorsed  upon  it.  The  jury 
found,  that  this  closed  the  transaction,  as  between  the  defendants 
and  the  Commercial  Bank.  The  Company  wrote  a  letter,  which 
was  not  received  by  the  defendants  till  after  the  transaction  was 
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Bblchkb  thus  closed.  They  say,  "  we  think  that  you  would  be  entitled  to 
Lloyd.  retain  the  l,000i.  contained  in  our  draft  of  the  80th  ultimo,  as  a 
set-off  for  the  draft  of  760Z.,  and  of  any  others  which  maybe  sent 
up  to  you.  At  all  events,  we  will  trust  to  your  doing  your  best 
for  us  in  this  matter,  and  keeping  hold  of  the  1,000Z.  if  possible." 
This  letter,  dispatched  from  Scotland  on  the  6th  of  January, 
crosses  on  the  road  the  letter  from  the  defendants,  in  which  they 
return  the  dishonoured  bill  with  a  protest,  and  their  own  receipt 
for  the  amount.  After  this,  can  it  be  said  that  the  defendants 
are  creditors  of  Maberly,  and  hold  the  bill  on  their  own  account? 
If  not,  and  if  they  hold  the  bill  as  trustees  for  the  Scotch  house, 
as  such  trustees  they  are  not  entitled  to  set  it  off  against  a 
demand  made  on  themselves  in  their  own  right.  And  though 
the  transaction  is  not  altogether  the  same  as  in  Fair  v.  M'lver  (l), 
where  there  was  a  meditated  design  to  commit  a  fraud,  yet  the 
principles  established  in  that  case  strictly  apply.  Lord  Ellen- 
[  'Sis  ]  borough  says,  "  if  the  *bill  in  question  would  have  been  no 
payment  for  the  goods  within  the  terms  of  the  contract,  how  can 
it  be  a  good  payment  by  way  of  set-off ;  which  involves  a  more 
difficult  question,  how  far,  supposing  it  could  avail  between  the 
parties  really  interested,  it  could  be  set  off  by  these  defendants, 
who  took  the  indorsement  of  it,  not  for  themselves,  but  for 
Perry  and  Firmiston,  and  merely  for  the  purpose  of  getting  the 
bankrupt's  goods  without  paying  for  them?"  And  Bayley,  J. 
said,  "  It  is  true  that  a  banker,  who  is  the  legal  holder  of  such 
securities,  may  prove  the  debt  under  the  acceptor's  commission : 
but  if  he  held  them  as  trustee  merely  for  another,  he  could  not 
prove  the  debt,  if  the  cestui  que  trust  were  indebted  to  the 
bankrupt's  estate." 

Alderson,  J. : 

The  question  of  remitter  is  closed  by  the  verdict  of  the  jury. 

It  is  then  contended  that  the  defendants  took  the  bill  the 
second  time  as  under  a  new  transfer ;  that  must  have  been  either 
to  set  it  off  on  their  own  behalf,  which  after  they  had  been 
satisfied  by  the  Scotch  Company  could  not  be  allowed,  or  with  a 
view  to  the  equitable  rights  of  the  Scotch  Company,  in  which 

(1)  16  East,  138. 
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case  they  are  mere  trustees,  and  as  such  not  entitled  to  set  off     Bblcheb 
the  amount  against  a  debt  due  from  themselves  on  their  own       lloyd. 
account. 

m  Hide  discharged. 

DEAN   r.   HOGG  and   LEWIS.  1834- 

Jan.  13. 

(10  Bing.  345—352 :  S.  C.  4  Moore  &  Scott,  188  ;  3  L.  J.  (N.  S.)  C.  P.  113  ;  

S.  C.  at  Nisi  Prius,  6  Car.  &  P.  54.)  [  345  ] 

The  defendant  hired  a  steam-boat  for  an  excursion  to  Richmond,  the 
owner's  captain  navigating  the  vessel :  Held  that  the  defendant  had  not 
such  a  possession  as  to  justify  him  in  forcibly  turning  out  a  stranger 
whom  the  captain  had  allowed  to  come  on  board. 

The  defendant  Lewis  hired  a  steam-boat  for  a  party  of 
pleasure  to  Richmond,  upon  the  terms  disclosed  in  the  following 
letter  from  the  owner : 

"I  note  the  Adelaide  is  engaged  to  you  for  Richmond  or 
Twickenham  for  Tuesday  the  28th  of  May,  at  the  hire  for  the 
day  of  51.  10*.,  your  party  not  exceeding  fifty  persons." 

The  vessel  was  navigated  by  a  captain  and  crew,  employed 
and  paid  by  the  owner. 

Just  as  she  was  about  to  start  from  a  quay  in  *London,  the      f  *346  ] 
plaintiff,  an  attorney,  a  stranger  to  the  defendant,  stepped  on 
board,  not  being  aware  that  the  vessel  had  been  hired  for  the 
day  by  Lewis,  and  his  embarkation  being  countenanced  by  the 
captain. 

The  plaintiff  was  not  long  in  discovering  that  he  had  intruded 
into  a  private  party,  and  expressed  to  some  one  near  him  his 
readiness  to  quit  the  vessel  when  an  opportunity  should  present 
itself;  but  the  person  so  addressed  rather  counselled  him  to 
stay.  However,  by  the  time  the  Adelaide  had  reached  Battersea, 
it  was  generally  bruited  about  that  a  stranger  was  on  board. 
The  ladies  became  alarmed ;  and  Hogg,  as  the  plaintiff  alleged, 
in  an  imperious  tone,  ordered  him  to  quit  the  vessel. 

The  plaintiff,  irritated  by  what  appeared  to  him  a  harsh 
manner  of  making  a  lawful  request,  refused  to  go ;  whereupon 
the  defendants,  after  calling  on  the  captain  to  remove  the 
plaintiff,  with  considerable  violence  shoved  him  into  a  boat 
alongside,  and,  in  so  doing,  tore  off  the  skirts  of  his  coat. 
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Dean  For  this  assault  the  plaintiff  now  sued  them  in  trespass ;  and 

Hogg,  having  obtained  a  verdict  for  KM.  damages,  the  question,  upon 
a  motion  to  set  aside  the  verdict  and  enter  a  nonsuit  instead, 
was,  whether,  under  the  above  contract  with  the  owner,  Lewis 
had  such  possession  of  the  steam  vessel  as  to  support  the 
defendant's  second  plea,  which  alleged  that  Lewis  was  lawfully 
possessed  of  the  steam  vessel  mentioned  in  the  declaration  ;  that 
the  plaintiff  was  unlawfully  in  the  steam  vessel,  from  which 
he  would  not  depart  when  requested;  and  then  justified  the 
committing  of  the  trespasses  by  the  defendants  in  defence  of  the 
possession  of  Lewis,  and  in  order  to  remove  the  plaintiff  from 
the  vessel. 

Spankie,  Serjt.,  in  moving  for  the  rule  nisi,  contended  that, 
under  the  contract  for  the  28th  of  May,  the  defendant  Lewis  had 
[  *347  ]  the  exclusive  possession  of  the  vessel.  *It  was  manifest  that 
he  had  hired  the  whole  of  it  for  the  accommodation  of  a  private 
party,  and  he  was  therefore  entitled  to  expel  an  intruder.  In 
Hutton  v.  Bragg  (l)  the  Court  of  Common  Pleas  held,  that  by  the 
charter  of  an  entire  ship  the  possession  was  parted  with  to  the 
charterer,  so  that  the  owner  could  have  no  lien  for  the  freight 
of  goods  put  on  board ;  and  there  was  no  difference  in  principle 
between  the  hiring  a  ship  for  a  distant  voyage  and  a  steam  boat 
for  a  single  day. 

Wilde,  Serjt.  shewed  cause  : 

It  appears  from  cases  subsequent  to  Hutton  v.  Bragg  that  the 
question  whether  or  not  the  possession  of  a  vessel  passes  out 
of  the  owner  to  a  charterer,  depends  upon  no  single  fact  or 
expression,  but  upon  the  whole  of  the  language  of  the  contract 
as  applicable  to  its  attendant  circumstances  :  Christie  v.  Lewis  (2), 
Tate  v.  Meek  (3),  Saville  v.  Campion  (4).  Here,  applying  the 
contract  to  its  attendant  circumstances,  it  is  plain  the  possession 
of  the  steam  boat  was  to  remain  with  the  owner.  The  contract 
was  in  effect  no  more  than  a  contract  to  convey  Lewis  and  his 

(1)  17  R.  R.  431  (7  Taunt.  14;  2  (3)  19  R.  R.  518  (8  Taunt.  280). 
Marsh.  339).  (4)  21  R.  R.  376  (2  B.  &  Aid.  503). 

(2)  23  R.  R.  483  (2  Brod.  &  B.  410). 
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party  to  Richmond ;  for  a  captain  and  crew  employed  and  paid  Dean 
by  the  owner  were  to  navigate  the  vessel,  and  Lewis  would  have  hooo. 
been  incompetent  to  do  so.  The  owner  would  have  been 
responsible  for  collisions  with  other  vessels,  and  for  the  mis- 
conduct of  the  crew.  In  Laugher  v.  Pointer,  Abbott,  Ch.  J. 
said(i),  "If  the  temporary  use  and  benefit  of  the  horses  will 
make  the  hirer  answerable,  and  there  be  no  reasonable  distinction 
between  hiring  them  with  or  without  a  carriage,  must  not  the 
person  who  hires  a  hackney-coach  to  take  him  for  a  mile,  or 
other  greater  or  less  distance,  or  for  an  hour,  or  longer  time, 
be  answerable  for  the  conduct  *of  the  coachman  ?  Must  not  the  [  *348  ] 
person  who  hires  a  wherry  on  the  Thames  be  answerable  for  the 
conduct  of  the  waterman  ?  I  believe  the  common  sense  of  all 
men  would  be  shocked  if  any  one  should  affirm  the  hirer  to 
be  answerable  in  either  of  these  cases.  If  the  case  of  a  wherry 
on  the  Thames  does  not  furnish  an  analogy  to  this  subject,  let 
me  put  the  case  of  a  ship  hired  and  chartered  for  a  voyage  on 
the  ocean  to  carry  such  goods  as  the  charterer  may  think  fit 
to  load,  and  such  only.  Many  accidents  have  occurred  from  the 
negligent  management  of  such  vessels,  and  many  actions  have 
been  brought  against  their  owners,  but  I  am  not  aware  that  any 
has  ever  been  brought  against  the  charterer."  And  though 
in  that  case  where  the  carriage  belonged  to  the  defendant  and 
the  horses  and  driver  to  a  livery-stable  keeper,  of  whom  he  had 
hired  them  for  a  job,  the  Judges  were  divided  in  opinion  which 
of  the  two  should  be  liable,  in  Fletcher  v.  Braddick  (2)  it  was 
expressly  decided  that  the  owner  of  a  chartered  ship  who  employs 
and  pays  the  crew  is  liable  for  collisions,  and  not  the  charterer. 

Spankie  and  Coleridge,  Serjts.  in  support  of  the  rule  : 

The  liability  of  the  owner  for  the  consequences  of  accidents 
is  no  test  of  his  having  a  possession  incompatible  with  a  right 
in  the  hirer  to  maintain  trespass  for  an  intrusion  on  his  qualified 
property.  The  party  who  hires  a  chaise,  or  the  whole  of  the 
inside  of  a  coach,  may  sue  an  intruder  in  trespass,  and  yet  the 
proprietors  would  be  responsible  for  accidents  occasioned   by 

(1)  29  E.  E.  319  (5  B.  &  C.  547).  (2)  9  R.  E.  633  (2  Boa.  &  P.  (N.  E.) 

182). 
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Dean        their  servants  or  vehicles.      For  all    ordinary  purposes,   the 

Hogg.       innkeeper  and  the  proprietor  of  theatres  are  in  possession  of 

their  respective  buildings ;  and  yet  the  guest  at  an  inn,  or  the 

[  *349  ]      spectator  at  a  theatre,  may  maintain  trespass  *against  a  stranger 

who  forces  the  apartment  or   the  box  they  have    hired    for 

themselves.     A  transient  interest,  such  as  herbagium  terra,  is 

sufficient  to  entitle  the  percipient  to  maintain  trespass :  Crosby 

v.  Wad4worth(i),  Com.  Dig.  Trespass,  (B).     The  contract  here 

was  not  a  mere  contract   to  convey   the  defendant  Lewis  to 

Richmond,  but  that  he  alone  and  his  party  should  go  in  the 

vessel.     The  introduction   of  a  Btranger  was  a  breach   of  the 

contract ;  and,  if  so,  the  contract  was  for  the  exclusive  possession 

of  the  vessel  during  that  excursion. 

Cur.  adv.  rult. 

Tindal,  Ch.  J. : 

The  question  which  has  been  argued  before  us  arises  upon  the 
second  plea  of  the  defendants,  which  alleges  that  Lewis,  one 
of  the  defendants,  was  lawfully  possessed  of  the  steam-vessel 
mentioned  in  the  declaration ;  that  the  plaintiff  was  unlawfully 
in  the  steam  vessel,  from  which  he  would  not  depart  when 
requested;  and  then  justifies  the  committing  of  the  trespasses 
by  the  defendants  in  defence  of  the  possession  of  Lewis,  and  in 
order  to  remove  the  plaintiff  from  the  vessel. 

And  the  question  made  at  the  trial,  and  argued  before  us,  has 
been,  whether,  upon  the  facts  proved,  Lewis  had  such  possession 
of  the  steam-vessel  as  would  authorise  him  to  use  force  in 
removing  the  plaintiff  from  it. 

The  evidence,  so  far  as  it  related  to  the  possession  of  the 
vessel,  was  a  letter  from  the  owner  to  Lewis,  in  these  terms  : 
"  I  note  the  Adelaide  is  engaged  to  you  for  Richmond  or  Twicken- 
ham, at  the  hire  for  the  day  of  51.  10*.,  your  party  not  exceeding 
fifty  persons.' '  The  vessel  was  managed  by  the  captain  and 
crew  belonging  to  the  same. 

There  can  be  no  doubt  that,  upon  such  a  contract,  although 

[  *3:>o  ]       there  is  no  express   stipulation  to  that  effect,  *the  defendant 

Lewis  would  be  entitled  to  the  full  enjoyment  of  the  vessel  for 

(1)  8  E.  R.  566  (6  East,  602). 


vol.  xxxvin.]      1884.     C.  P.     10  BING.  850—851.  447 


himself  and  his  party  free  from  the  intrusion  of  any  stranger.  Dban 
The  circumstances  of  the  case,  and  the  object  of  the  voyage  Hogg. 
necessarily  imply  it ;  so  that  if  the  captain  afterwards  admitted 
any  other  passengers  for  hire,  or  freight  to  Richmond  (as  in  fact 
he  did  admit  the  plaintiff),  such  admission  would  amount  to 
a  breach  of  contract  between  him  and  Lewis,  for  which  the 
latter  might  have  recovered  a  compensation  in  damages. 

There  can  also  be  no  doubt  but  that,  if  the  plaintiff  had  been 
a  stranger  intruding  himself  against  the  will  or  without  the 
permission  of  the  captain,  the  captain  himself,  or  the  passengers 
in  his  aid,  and  as  his  servants,  might  have  justified  turning 
him  out.  And  this  seems  to  have  been  the  opinion  of  the 
defendants  themselves,  who  called  upon  the  captain  to  remove 
the  plaintiff. 

But  the  question  still  arises,  whether,  under  this  contract, 
Lewis  had  such  an  exclusive  possession  of  the  vessel,  as  would 
justify  him  in  forcibly  putting  the  plaintiff  out  of  the  vessel, 
admitted  as  he  had  been  by  the  captain,  in  defence  of  his 
possession;  and  we  think  he  had  not.  It  must  be  admitted, 
that,  in  the  case  of  Hutton  v.  Bragg  (l),  cited  by  the  defendants' 
counsel,  the  Court  of  Common  Pleas  held,  that,  by  the  charter 
of  an  entire  ship,  the  possession  was  parted  with  to  the  charterer, 
so  that  the  owner  could  have  no  lien  for  the  freight  upon  goods 
put  on  board ;  but  subsequent  cases  have  narrowed  the  generality 
of  this  doctrine,  and  have  decided,  that  the  question,  whether 
the  possession  of  the  ship  has  or  has  not  been  given  up  to,  and 
taken  by,  the  charterers,  must  depend  upon  the  terms  of  the 
instrument  taken  altogether,  or  upon  the  purpose  and  object 
of  it.  (See  Trinity  House  v.  Clark  (2),  and  Yates  and  others  v. 
Railston  (3).)  Here  there  was  no  express  contract  for  the  exclusive 
*possession  of  the  vessel  by  Lewis.  And  there  could  be  no  [  *351  ] 
object  or  purpose  in  considering  the  vessel  as  taken  out  of  the 
possession  of  the  owners,  and  put  into  the  possession  of  Lewis. 
All  that  the  defendant  Lewis  bargained  for  was,  that  he  and  his 
party  should  be  carried  by  the  captain  and  the  crew  on  board 
the  Adelaide  to  Richmond,  without  the  addition  of  strangers ; 

(1)  17  R.  R.  431  (7  Taunt.  14  ;  2  (2)  4  M.  &  S.  288. 

Marsh.  339).  (3)  19  R.  R.  524  (8  Taunt.  293). 
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Dean  and  such  a  contract  might  be  well  carried  into  effect,  without 
Hogg.  considering  the  possession  changed  from  the  owners  to  Lewis. 
The  captain  and  the  crew,  who  continued  in  the  management 
of  the  vessel,  were  the  servants  of  the  owners,  not  of  Lewis.  If 
any  injury  had  been  occasioned  by  the  vessel,  the  owners,  not 
Lewis,  would  have  been  answerable  for  the  damages.  There 
were  some  parts  of  the  vessel  manifestly  not  in  the  possession 
of  the  defendant  Lewis,  and  some  parts  to  which  he  had  even 
no  right  of  access  or  entry ;  such  as  the  parts  occupied  by  the 
crew,  the  room  containing  the  machinery,  and  the  like.  If  the 
captain  had  carried  goods  to  Richmond  for  other  persons,  to  any 
extent  short  of  incommoding  the  defendant  Lewis  and  his 
friends,  the  defendant  could  not  have  prevented  it,  either  by 
removing  the  goods,  or  by  action  against  the  owners :  all  which 
considerations  tend  to  shew7  the  possession  was  never  given  up. 
The  case  has  been  compared  to  that  of  a  person  put  into 
possession  of  a  room  at  an  inn  or  tavern,  where  the  guest  (as 
it  is  alleged)  might  turn  out  by  force  any  stranger  who  intruded 
himself,  whether  by  leave  of  the  innkeeper  or  without.  Even 
admitting  such  to  be  the  law,  the  cases  are  by  no  means  similar. 
The  sole  and  exclusive  possession  of  the  room  is  given  to  the 
guest :  there  is  nothing  more  to  be  done  by  the  landlord  than 
to  leave  him  in  possession.  It  is  the  intent  and  object  of  the 
contract  between  the  parties,  that  such  possession  should  be 
exclusive  and  undisturbed.  Even  the  innkeeper  has  parted  with 
his  right  to  enter  for  the  time  the  guest  is  in  possession,  except 
[  *352  ]  for  *purposes  manifestly  implied  by  their  relative  situation, 
or  for  purposes  allowed  by  law.  But,  in  this  case,  the  merely 
putting  Lewis  in  possession  of  the  vessel  would  have  been 
nothing ;  the  main  part  of  the  contract  remained  to  be  performed 
by  the  captain  and  the  crew ;  viz.,  the  carrying  them  to  Richmond 
and  back  again :  for  which  purpose  it  was  essential  they  should 
remain  on  board,  and  retain  the  management  and  conduct 
of  the  vessel.  Looking,  therefore,  at  the  object  and  intention 
of  all  parties,  we  think  the  exclusive  possession  of  the  vessel  did 
not  pass  to  the  party  hiring  the  vessel  for  the  limited  purpose 
of  being  carried  to  Richmond  and  back,  and,  consequently,  that 
the  plea  is  not  established.    And  we  feel  the  more  satisfied  in 
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not  being  obliged  to  disturb  this  verdict,  because  we  think  it  Dean 

meets  the  justice  of  the  case.  Hogg. 

Rale  discharged. 


BETHAM  v.  GEEGG.  i*w. 

Jan.  13. 
(10  Bing.  352—363 ;  S.  C.  4  Moore  &  Scott,  230 ;  3  L.  J.  (N.  8.)  C.  P.  121.)  

Where  the  patron  of  a  rectory,  who  is  also  the  incumbent,  accepts  and         *- '  °    * 
is  inducted  into  a  second  benefice  with  cure  of  souls,  the  first  becomes 
wholly  vacant,  whether  above  or  below  the  value  of  8/.  in  the  King's 
books,  and  the  successor  to  the  first  is  entitled  to  the  tithes  from  the 
time  his  predecessor  has  accepted  the  second. 

This  was  an  action  of  debt  brought  by  the  plaintiff,  as  rector 
of  the  rectory  of  the  parish  church  of  Stoke  Lacy,  to  recover  the 
value  of  certain  tithes  growing  and  arising  within  the  said 
parish,  which  had  been  taken  and  received  by  the  defendant 
to  his  own  use  during  the  time  of  the  vacation  of  the  said 
rectory.  The  plaintiff,  in  the  first  count  of  his  declaration, 
stated,  in  substance,  that  one  Thomas  Apperley,  being  the 
rector  of  the  rectory,  and  also  the  patron  thereof,  accepted  and 
was  admitted,  instituted,  and  inducted  into  the  vicarage  *of  the  [  *353  ] 
parish  church  of  Ocle  Prichard,  the  said  rectory  and  vicarage 
being  each  of  them  a  benefice  with  cure  of  souls ;  whereby  it 
belonged  to  the  said  Thomas  Apperley,  so  being  patron  thereof 
as  aforesaid,  to  present,  and  thereupon  he  did  present  the 
plaintiff  to  the  then  Bishop  of  Hereford  (since  deceased),  the 
proper  ordinary,  to  be  admitted,  instituted,  and  inducted :  and 
the  declaration  then  stated  in  terms,  ''that  the  said  Thomas 
Apperley  thenceforth  ceased  to  be,  either  in  fact  or  of  right, 
rector  of  the  said  rectory  and  parish  church  of  Stoke  Lacy,  and, 
by  reason  of  the  premises,  the  same  rectory  and  parish  church 
became  wholly  vacant."  The  count  then  proceeded  to  allege, 
that  the  said  Thomas  Apperley  afterwards  presented  the  plaintiff 
to  the  succeeding  Bishop  of  Hereford,  to  be  admitted  &c,  and 
that  the  plaintiff  was  afterwards  duly  admitted,  instituted,  and 
inducted  ;  and  then  claimed  the  value  of  the  tithes  taken  by  the 
defendant  to  his  own  use,  in  the  interval  between  the  first 
presentation  of  the  plaintiff  and  his  admission,  institution,  and 
induction  under  the  second. 

r.r. — vol.  xxxvm.  29 
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Bbtham  The  defendant  pleaded,  that  "  the  rectory  of  Stoke  Lacy,  at 

Gbegg.       the  times  mentioned,  was,  and  still  is,  a  benefice  with  cure  of 

souls,  below  the  yearly  value  of  8/.,  according  to  the  valuation 

thereof  in  the  King's  books/'    To  which  plea  there  was  a  general 

demurrer  and  joinder. 

There  was  a  second  count  in  the  declaration,  which,  after 
stating  the  presentation  of  the  plaintiff  to  the  vicarage  of  Ocle 
Prichard,  as  in  the  first  count,  alleged  directly,  that  "  the  said 
Thomas  Apperley  thenceforth  ceased  to  be  rector  of  the  rectory 
of  the  parish  church,  in  fact  or  of  right ;  "  to  which  second  count 
the  subsequent  pleadings  were  the  same  as  to  the  first  count  (l). 

[  364  ]  Ludlow,  Serjt.,  for  the  defendant,  abandoned  the  pleas,  but 

took  exception  to  the  declaration  : 

In  order  to  sustain  this  action,  the  plaintiff  must  shew  on  the 
face  of  his  declaration  that,  during  the  time  for  which  he  claims 
to  recover  the  tithes,  the  living  of  Stoke  Lacy  was  vacant  within 
the  meaning  of  the  statute  28  Hen.  VIII.  c.  11 ;  for  he  who  seeks 
to  recover  by  virtue  of  a  statute  must  shew  himself  to  be  strictly 
within  its  provisions :  Com.  Dig.  Pleader,  (C.)  76.  Under  that 
statute,  the  acceptance  of  a  second  living  does  not  render  the  first 
void,  unless  the  first  be  above  the  value  of  81.  a  year,  or  the 
incumbent  has  actually  resigned.  If  the  first  living  be  under 
the  value  of  81.  a  year,  it  is  only  voidable  upon  the  acceptance 
of  a  second ;  and  sentence  of  deprivation,  death,  or  resignation, 
is  necessary  to  complete  the  vacancy  :  Wats.  Clerg.  Law,  C.  2. 

It  is  not  sufficient,  therefore,  for  the  plaintiff  to  allege  merely 
that  the  incumbent  of  Stoke  Lacy  was  inducted  into  Ocle 
Prichard ;  he  ought  further  to  allege,  either  that  Stoke  Lacy 
is  above  the  value  of  8Z.  a  year,  or  that  sentence  of  deprivation 
has  been  passed  on  the  former  incumbent;  or  that  he  has 
resigned,  or  is  dead.  (See  the  argument  for  the  defendant,  and 
the  judgment,  in  Halton  v.  Cove  (2).)  While  the  first  living  is 
only  voidable,  the  original  incumbent  may  sue  for  the  tithes : 
2  Roll.  Abr.  863. 

The  allegation  in  the  second  count,  that  "  the  said  Thomas 

(1)  See  Apjvrley  v.  BUhopof  ffere-  (2)  35  R.  R.  373  (1  B.  &  Ad.  538). 

ford,  9  Bing.  681. 
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Apperley  thenceforth  ceased  to  be  rector  of  Stoke  Lacy,"  is  no  Bbtham 
more  than  the  conclusion  of  the  pleader  from  the  facts  before  Gregg. 
stated ;  and  those  facts  do  not  warrant  the  conclusion. 

Stephen,  Serjt.,  for  the  plaintiff: 

That  allegation  is  in  itself  a  direct  and  positive  allegation  of 
fact,  on  which  *the  defendant  might  have  taken  issue,  and  [  *355  ] 
which  he  has  admitted  by  pleading  over.  The  second  count  is, 
therefore,  clearly  sufficient ;  and  even  if  the  allegation,  that 
Apperley  accepted  another  living,  be  taken  to  shew  that  the 
living  of  Stoke  Lacy  became  thereupon  only  voidable,  the  further 
allegation,  that  the  plaintiff  was  presented,  instituted,  and 
inducted  into  Stoke  Lacy,  taken  in  conjunction  with  the  former, 
establishes  that  it  was  completely  vacant.  Stoke  Lacy,  however, 
whether  it  be  above  the  value  of  81.  a  year,  or  under,  became 
void  to  all  intents  upon  the  incumbent's  accepting  another 
living.  If  it  be  above  81.  a  year,  it  became  void  under  the 
statute  28  Hen.  VIII.  c.  11 ;  if  of  less  value,  under  the  canon 
law,  which,  upon  such  an  occurrence,  declares,  without  qualifica- 
tion as  to  value,  that  the  incumbent  eo  sit  ipso  jure  privatus  : 

Apperley  v.  Bishop  of  Hereford  (l). 

Cur.  adv.  vult. 

Tindal,  Ch.  J.  (after  stating  the  case,  as  ante,  p.  449)  : 

Though  it  was  contended,  in  the  course  of  the  argument,  that 
the  direct  allegation  in  the  second  count,  of  Thomas  Apperley 
having  ceased  to  be  the  rector  of  Stoke  Lacy,  being  admitted  in 
the  course  of  the  pleadings,  there  was  an  end  to  any  question 
whether  the  church  was  vacant  or  not ;  yet,  inasmuch  as  it  may 
be  fairly  contended  that  such  allegation,  though  direct  in  point 
of  form,  is  no  more  in  substance  than  a  legal  inference  or  con- 
clusion from  the  facts  stated  in  the  same  count,  we  think  it 
better  to  found  our  judgment  upon  the  general  question  raised 
upon  the  whole  record. 

The  question  raised  appears  to  be  this :  The  patron  of  a 
benefice,  with  cure  of  souls,  under  the  value  of  81.  in  the  King's 
books,  being  also  the  incumbent  of  the  same  benefice,  accepts 

(1)  9  Bing.  681. 
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Bbtham      another  benefice  with  cure,  and  ^thereupon  presents  a  clerk  to 

Gregg.       *^e  proper  ordinary,  who  is  afterwards  admitted,  instituted,  and 

[  *356 1       inducted    on    his    presentation :    whether   the    first-mentioned 

benefice  is  to  be  considered  vacant  within  the  meaning  of  the 

28  Hen.  VIII.  c.  11,  from  the  time  of  the  presentation  to  that 

benefice,  or  from  the  time  of  induction  only  ? 

The  general  object  of  the  statute  28  Hen.  VIII.  c.  11,  was,  as 
is  stated  in  the  preamble,  to  supply  a  defect  in  the  former 
statute  26  Hen.  VIII.  c.  5,  wherein  express  mention  and  declara- 
tion had  not  been  made,  "from  what  time  the  year  shall  be 
accounted  in  which  the  first  fruits  shall  be  due  and  payable  to 
his  Majesty,  whether  immediately  from  the  death,  resignation, 
or  deprivation  of  every  incumbent,  or  from  the  time  of  admission 
or  new  taking  of  possession  in  every  such  promotion.' '  The 
three  instances  mentioned  in  the  preamble  are  introduced  only 
to  shew  the  nature  of  the  vacancy  intended,  not  to  restrain  the 
operation  of  the  Act  to  those  three  particular  cases.  For  the 
union  of  two  livings  (a  case  that  will  be  afterwards  more  particu- 
larly adverted  to),  the  cession  of  a  living,  where  the  incumbent 
is  created  a  Bishop,  are  instances  where  the  former  living  is 
as  absolutely  void,  and  the  vacancy  is  as  much  a  vacancy  in 
fact,  without  any  further  act  done  to  complete  the  avoidance,  as 
in  the  three  cases  specially  adverted  to  in  the  preamble.  When, 
therefore,  the  statute  afterwards  proceeds  to  enact,  generally, 
"  that  the  said  year  in  which  the  first  fruits  shall  be  paid  to  the 
King's  grace  shall  begin  and  be  accounted  immediately  after 
the  avoidance  and  vacation  of  any  such  benefice,"  and  "  that  the 
tithes  and  other  profits  growing,  arising,  or  coming  during  the 
time  of  vacation,  shall  belong  and  affere  to  such  person  as  shall 
be  thereunto  next  presented,  promoted,  instituted,  inducted,  or 
admitted,  towards  the  payment  of  the  first  fruits  to  the  King's 
highness,"  the  manifest  object  of  the  statute  is,  that  in  all  and 
[  *857  ]  every  case  where  there  *is  a  complete  avoidance  of  a  benefice, 
and,  consequently,  a  vacation  in  fact,  the  tithes  shall  belong  to 
the  successor  from  the  date  of  such  avoidance,  in  order  to 
enable  him  to  pay  the  first  fruits,  the  year  of  which  payment 
is  declared  to  commence  from  the  same  point  of  time.  The 
mischief  intended  to  be  remedied,  was  that  of  the  Bishops  and 
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others  at  that  time  deferring  to  collate  to  benefices,  or  to  institute  betham 
clerks  presented  to  them  for  an  unreasonable  time,  to  the  intent  Gregg. 
that  they  might  take  to  their  own  use  the  tithes  growing  during 
the  vacation.  The  Act,  therefore,  as  well  on  account  of  its 
being  a  remedial  Act,  as  on  account  of  the  general  words  of  the 
enactment,  ought  to  have  a  liberal  construction,  and  to  be  made 
to  comprehend  every  case  that  falls  within  the  mischief ;  and,  at 
all  events,  ought  to  have  such  a  construction,  as  that  the  tithes 
which  arise  in  vacation,  within  the  proper  meaning  of  that  term, 
shall  be  payable,  in  every  case,  either  to  the  former,  or  the 
succeeding  incumbent. 

•  The  question,  therefore,  is,  when  does  the  vacation  of  this 
benefice  commence  ?  The  law,  as  to  the  avoidance  of  a  former 
benefice  by  the  acceptance  of  a  second,  with  cure,  may  be  con- 
sidered with  reference  to  three  cases:  first,  where  the  former 
benefice  is  of  the  value  of  81.,  or  above,  in  the  King's  books ; 
second,  where  the  former  benefice  is  below  the  value  of  81.,  and 
the  incumbent  of  the  former  living  is  not  also  the  patron,  but 
is  a  separate  and  distinct  person ;  thirdly,  where  the  former 
benefice  is  below  the  value  of  81. ,  but  the  incumbent  of  the 
former  benefice  is,  at  the  same  time,  the  patron  of  it.  And  it 
may  be  convenient  to  see  how  the  law  stands  with  respect  to  the 
two  former  cases,  before  we  come  to  the  consideration  of  the 
third  case,  which  is  the  case  actually  before  the  Court. 

As  to  the  first  case,  the  rule  of  law  is  clear  upon  the  construc- 
tion of  the  statute  21  Hen.  VIII.  c.  13  (l).  By  the  *ninth  section  [  *358  ] 
of  that  statute  it  is  enacted,  "  that  immediately  upon  the  posses- 
sion of  the  second  benefice,  the  first  benefice  shall  be  adjudged 
void."  And  again,  by  section  10,  "that  it  shall  be  lawful  for 
the  patron  thereof  to  present  another,  as  if  the  incumbent  had 
died  or  resigned.' '  In  such  case,  therefore,  it  is  clear  that,  upon 
the  possession  of  the  second  benefice,  the  first  becomes  actually 
vacant ;  that  the  incumbent  is  put  out  of  possession  of  the  first 
by  the  operation  of  the  statute,  without  any  sentence  of  depriva- 
tion, as  if  he  were  dead  or  had  resigned ;  and  that  the  former 
living  is  void  de  facto,  not  only  as  to  the  patron,  who  is  bound  to 
take  notice  of  the  avoidance  from  the  time  of  the  induction  to  the 

(1)  Repealed  by  1  &  2  Vict.  c.  106,  s.  1.     But  see  s.  11  of  this  Act— E.  C. 
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Betham      second  living,  but  also  with  respect  to  strangers,  such  as  the 

Gbegg.      parishioners,  who  might  plead  the  induction   to  such  second 

living  as  an  answer  to  any  demand  for  tithes  by  the  former 

incumbent,   accruing  subsequently  to    his    acceptance    of    the 

second  living. 

As  to  the  case  secondly  above  put,  it  is  equally  clear,  that, 
where  the  former  living  is  below  the  value  of  81.,  and  the 
incumbent  has  accepted  a  second  benefice  with  cure,  so  far  as 
the  patron  is  concerned,  the  former  benefice  is  not  absolutely 
void,  but  voidable  only  at  the  election  of  the  patron.  It  is  so 
far  void,  that  the  patron  may  present  another  to  it  if  he  will, 
and  the  ordinary  may  admit  and  institute  upon  such  presenta- 
tion; but  if  the  "patron  will  not  present,  no  lapse  shall  incur, 
until  there  is  sentence  of  deprivation  as  to  the  first  benefice,  and 
notice  thereof  has  been  given  to  the  patron.  This  was  resolved 
in  Holland's  case  and  in  Dygby's  case  (l),  and  often  before.  In 
such  a  case,  therefore,  it  would  be  clear  that  the  provisions  of 
the  statute  28  Hen.  VIII.  c.  11,  would  not  apply  till  actual 
deprivation.  For,  notwithstanding  the  acceptance  of  the  second 
[  *359  ]  benefice,  *the  first  benefice  is  full,  as  to  strangers,  until  depriva- 
tion ;  the  first  incumbent,  notwithstanding  his  acceptance  of  the 
second  living,  having  the  power  to  sue  for  and  recover  the  tithes 
until  actual  deprivation,  according  to  the  authority  of  Yelvbbton, 
J.,  as  given  in  2  Boll.  Abr.  361. 

But  the  case  now  before  the  Court,  is  one  where  the  person 
who  presents  to  the  first  benefice  is,  at  the  same  time,  both 
patron  and  incumbent ;  where  the  act  of  presentation  is  not  an 
act  done  by  a  stranger  without  notice  to  him,  the  patron,  but  is 
the  act  of  the  individual  patron  himself.  And  we  think  that 
circumstance  so  far  distinguishes  this  from  the  case  last  con- 
sidered, that  it  makes  the  first  benefice  actually  void  from  the 
time  of  such  presentation,  within  the  meaning  and  the  provisions 
of  the  statute  28  Hen.  VIII.,  by  rendering  any  sentence  of 
deprivation  altogether  unnecessary  and  inapplicable. 

The  distinction  between  the  two  cases  may,  perhaps,  be  more 
clearly  seen,  by  considering,  first,  how  the  rights  of  the  indi- 
vidual, who  is  at  once  the  patron  and  incumbent  of  the  first 
(1)  4  Co.  Eep.  75,  78. 
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benefice,  are  affected  as  patron  ;  secondly,  how  the  rights  of  the      Bbtham 
same  individual  are  affected  as  incumbent.  Gbj£og. 

Now,  the  sole  ground  upon  which  it  has  been  held  in  all  the 
decided  cases,  that,  where  the  first  benefice,  with  cure,  is  less 
than  8/.  in  the  King's  books,  the  acceptance  of  a  second  by  the 
incumbent  makes  the  former  voidable  only,  not  void,  as  against 
the  patron,  is  this,  that  the  avoidance  not  being  by  the  common 
law,  or  by  any  statute,  but  by  the  canon  law  only,  the  patron  is 
not  bound  to  take  notice  of  the  institution  and  induction  to  the 
second  living,  to  which  act  he  is  a  stranger,  until  it  is  followed 
up  by  actual  sentence  of  deprivation  and  notice  thereof  to  him. 

But  this  ground  necessarily  fails  where  the  patron  is  himself 
the  person  who  accepts  the  second  living,  and  *afterwards  [  »360  ] 
presents  to  the  first ;  for  it  would  be  absurd  and  unreasonable 
that  he  should  set  up  the  want  of  notice  of  his  own  immediate 
act.  And  this  appears  to  be  consistent  with  what  is  found  in 
the  treatise  entitled  Doctor  and  Student,  Dial.  2,  c.  81,  the 
author  of  which,  after  stating  that,  if  the  voidance  be  by 
•  resignation  or  deprivation,  the  six  months  shall  begin  from  the 
time  the  patron  has  notice  of  the  resignation  or  deprivation 
(whether  he  may  have  actual  knowledge  of  it  or  not),  proceeds 
to  say  that,  in  case  of  an  union,  which  is  also  a  cause  of 
voidance,  "  there  can  be  no  union  made  but  the  patrons  must 
have  knowledge ;  and  it  must  be  appointed  who  shall  present 
after  such  union;  that  is  to  say,  one  of  them,  or  both,  either 
jointly,  or  by  turn  one  after  another,  as  the  agreement  is  upon 
the  union :  and,  sith  the  patron  is  privy  to  the  avoidance,  and 
is  not  ignorant  of  it,  the  six  months  shall  be  accounted  from  the 
agreement."  Now,  the  case  of  an  actual  presentation  by  the 
patron  of  the  living,  to  which  he  was  also  the  incumbent,  falls 
precisely  within  the  same  reason  ;  and  the  living,  as  to  him, 
must  be  absolutely  void,  and  the  six  months*  term  for  lapse 
must  commence  from  the  time  of  such  presentation.  In  fact, 
he  has  only  done  that  which  every  patron  has  a  right  to  do  ;  he 
has  elected  to  consider  it  void  without  a  sentence  of  deprivation, 
by  making  his  presentation  in  the  first  instance. 

But,  secondly,  if  the  first  living  is  actually  void,  as  to  him,  in 
his  character  of  patron,  from  the  date  of  his  own  act  of  presenta- 
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Betham      tion,  how  can  it  be  otherwise  than  void,  as  to  him,  in  his 

Gregg.  character  of  incumbent ;  that  is,  as  to  all  the  rights  between 
him  and  his  parishioners?  It  would  seem  a  strange  and 
unreasonable  distinction,  that,  when  the  living  is  void  as  to  a 
man  in  one  character,  that  of  patron,  in  consequence  of  his  own 
voluntary  act  of  presentation,  the  same  living  should  be  full  as 
to  the  same  individual  in  another  character,  viz.  that  of  incum- 

[  *36i  ]  bent ;  *and  that  such  cannot  be  the  case,  will  appear  from 
considering  the  nature  of  a  presentation,  and  how  far  it  is 
binding  on  the  patron,  when  once  made.         ' 

The  form  of  the  presentation,  which  is  an  instrument  in  the 
nature  of  a  letter  missive  by  the  patron  to  the  Bishop,  expressly 
alleges,  "  that  the  benefice  is  then  vacant."  And  the  better 
opinion  in  the  books  appears  to  be,  that  the  King  only  can  revoke 
a  presentation  when  once  made :  no  lay  patron  has  the  power  to 
do  so  :  all  the  books  agreeing  that  he  cannot  do  so  after  institu- 
tion (see  Dyer,  348,  and  the  cases  cited  in  Watson,  p.  225)  ;  but 
that  the  utmost  the  lay  patron  can  do,  is  to  vary  his  presentation, 
by  offering  another  clerk  to  the  Bishop  ;  out  of  whom  the  Bishop 
may  choose  which  he  pleases. 

In  the  case  of  an  ecclesiastical  patron,  the  rule  is  still  more 
strict,  for  he  can  neither  revoke  nor  vary  (Latch.  Rep.  191,  254)  ; 
and  although  it  may  be  too  much  to  contend,  that  the  circum- 
stance of  the  patron  in  this  case  being  a  clergyman,  brings  him 
within  this  rule,  which  seems  rather  to  apply  to  the  case  of  a 
right  of  presentation  belonging  to  an  ecclesiastical  person  in  right 
of  his  ecclesiastical  preferment ;  yet,  it  is  enough  for  the  present 
argument  to  shew,  that  he  has  no  general  power  to  revoke,  but 
that  the  clerk,  when  he  has  once  presented  to  the  Bishop,  must 
still  be  submitted  to  the  Bishop's  choice,  though  the  patron  may 
add  another.  The  effect,  therefore,  of  such  a  presentation  to  the 
first  benefice,  where  the  clerk  has  been  subsequently  instituted 
and  inducted  under  it,  appears  to  us  to  be,  that  the  former 
incumbent  can  never  contend  that  the  living  was  not  vacant,  in 
point  of  fact,  at  the  time  he  so  presented :  that,  in  case  he  should 
sue  for  the  tithes  which  grew  and  arose  subsequent  to  his  presenta- 
tion of  the  new  incumbent,  he  would  fail  in  his  suit :  and  that 

[  *362  ]       the  payment  of  the  tithes  to  the  successor  is  a  good  *and  valid 
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payment.  And  if  this  be  so,  the  case  appears  to  us  to  fall  within  bbtham 
the  remedy  intended  to  be  given  by  the  statute ;  for  otherwise  grbog. 
the  mischief  would  follow  which  was  intended  to  be  prevented  by 
that  Act ;  viz.,  that  the  tithes  which  grew  and  arose  since  the 
presentation  would  neither  be  claimable  by  the  preceding  nor 
succeeding  incumbent,  but  would  fall  either  to  the  ordinary  or  to 
the  parishioner  himself :  the  very  consequence  which  the  statute 
intended  to  prevent. 

In  the  course  of  the  argument  on  the  part  of  the  defendant, 
reliance  was  placed  on  the  judgment  of  the  Court  of  King's  Bench 
in  the  late  case  of  Halton  v.  Cove  (l).  It  will  be  sufficient  to  say, 
that  the  judgment  given  by  us  is  not  inconsistent  with  the  judg- 
ment in  the  case  referred  to.  The  Court  of  King's  Bench  held, 
on  that  occasion,  that  the  statute  applies  to  the  case  of  a  living 
actually  vacant,  and  that  it  could  not  apply  to  the  case  then 
before  the  Court,  where  the  living  was  not,  in  fact,  vacant,  the 
rector  still  continuing  in  possession.  But  the  distinction  appears 
to  us  to  be,  that,  in  this  case,  the  incumbent  does  not  appear  to 
have  continued  in  possession ;  but,  on  the  contrary,  upon  this 
record,  wrhich  alleges  the  presentation  to  have  been  made  by 
him  as  patron,  we  must  intend,  as  against  him  who  has  stated 
the  living  to  have  been  actually  vacant,  that  the  living  was 
vacant  by  his  ceasing  to  be  in  possession,  both  in  fact  and  in  law. 

There  is  no  occasion  to  advert  to  the  decision  of  this  Court  in 
the  late  case  of  Apperley  v.  The  Bishop  of  Hereford,  because  it 
turned  upon  a  point  wholly  collateral  to  the  present. 

On   the  whole,  we   think  the  first  benefice  became  actually 
vacant  from  the  time  of  the  presentation  made  to  the  same,  and 
that  the  plaintiff  is,  consequently,  *entitled  to  the  tithes  in  ques-       [  *363  ] 
tion  from  that  time,  under  the  statute  of  Hen.  VIII. ;  and  we, 
therefore,  give  judgment  for  the  plain  tiff. 

Judgment  for  the  plaintrf. 
(1)  35  R.  R.  373  (1  B.  &  Ad.  538). 
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1834.  GREENHAM  v.  GIBBESON  and  Others. 

Jan.  13. 
(10  Bing.  363—375 ;  S.  C.  4  Mooro  &  £cott,  198;  3  L.  J.  (N.  S.)  C.  P.  128.) 

L         J  By  marriage  settlement,   three  terms  were  vested  in  three  sets  of 

trustees ;  one  for  securing  a  jointure ;  the  second  for  raising  a  sum  for 
children  ;  the  third  for  raising  a  sum  for  the  wife ;  and  the  settlor  had 
power,  with  the  consent  of  the  several  trustees,  to  substitute  other 
lands  in  place  of  those  charged  by  the  settlement,  upon  which  the  lands 
originally  charged  were  to  be  exonerated,  and  such  of  the  terms  as 
became  unnecessary  to  cease. 

The  settlor  substituted  other  lands  by  a  deed,  to  which  himself  and  all 
the  trustees  were  parties,  but  which  was  executed  only  by  himself,  the 
trustees  of  the  term  for  securing  the  jointure,  and  one  of  the  trustees  of 
the  term  for  the  children's  portion  :  Held,  that  the  substituted  land  was 
only  charged  with,  and  the  original  land  only  discharged  of,  the  term 
for  securing  jointure  :  Held  also,  that  the  previous  consent  of  both  the 
trustees  of  a  term  was  essential  to  give  validity  to  the  transfer  in  respect 
of  such  term. 

The  following  case  was  stated  for  the  opinion  of  the  Court  of 
Common  Pleas,  by  the  direction  of  the  Court  of  Chancery. 

By  indentures  of  lease  and  release,  dated  the  27th  and  28th  of 
September,  1811,  the  release  made  between  Eichard  Gibbeson 
and  Mary  Ann  his  wife,  of  the  first  part,  Ann  Gibbeson  of  the 
second  part,  W.  T.  Welfitt  and  E.  P.  Charlesworth  of  the  third 
part,  W.  Richardson  and  G.  Nelson  of  the  fourth  part,  and 
J.  Baldwin  and  D.  Hebb  of  the  fifth  part,  certain  estates,  whereof 
the  said  Bichard  Gibbeson  was  then  seized  in  fee-simple,  were, 
in  pursuance  of  articles  entered  into  before  the  marriage  of  the 
said  Bichard  Gibbeson  and  Mary  Ann  his  wife,  conveyed  to 
Welfitt  and  Charlesworth  and  their  heirs,  to  the  use  of  the  said 
Bichard  Gibbeson  and  his  assigns,  for  the  term  of  his  natural 
life,  without  impeachment  of  waste ;  remainder  to  the  use,  intent, 
and  purpose,  that  the  said  Mary  Ann  Gibbeson  and  her  assigns, 
in  case  she  should  survive  the  said  Bichard  Gibbeson,  might, 
from  his  decease,  receive  out  of  the  rents,  issues,  and  profits  of 
the  said  hereditaments,  during  her  natural  life,  for  her  jointure, 
[  *364  ]  and  in  bar  of  *all  dower,  thirds,  and  free  bench,  an  annuity  of 
200Z.,  with  power  of  entry  on  non-payment,  and  subject  thereto, 
to  the  use  of  Bichardson  and  Nelson,  their  executors,  adminis- 
trators, and  assigns,  for  the  term  of  99  years,  to  commence  from 
the  decease  of  the  said  Bichard  Gibbeson,  upon  the  trusts  therein- 
after declared ;  remainder  to  the  use  of  Welfitt  and  Charlesworth, 
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their  executors,  administrators,  and  assigns,  for  the  term  of  500  Grbknham 
years  from  the  decease  of  the  said  Richard  Gibbeson,  upon  the  gibbeson. 
trusts  thereinafter  declared  ;  remainder  to  the  use  of  Baldwin  and 
Hebb,  their  executors,  administrators,  and  assigns,  for  the  term 
of  600  years  from  the  decease  of  the  said  Bichard  Gibbeson,  upon 
the  trusts  thereinafter  declared  ;  remainder  to  the  use  of  the  said 
Bichard  Gibbeson,  his  heirs  and  assigns,  for  ever. 

The  trusts  of  the  term  of  99  years  were  declared  to  be  for  better 
securing  the  annuity  of  200J.  The  trusts  of  the  term  of  500  years 
were  declared  to  be  for  raising  5,000Z.  for  the  child  or  children  of 
Bichard  Gibbeson  and  Mary  Ann  his  wife.  The  trusts  of  the 
term  of  600  years  were  declared  to  be  for  raising  2,000/.,  to  be 
applied  as  Mary  Ann  Gibbeson  should  direct ;  and,  in  default  of 
direction,  to  the  said  Mary  Ann  Gibbeson,  her  executors,  adminis- 
trators, or  assigns.  Each  of  the  terms  was  subject  to  a  proviso 
for  cesser  on  the  trusts  respectively  being  performed  or  becoming 
unnecessary. 

The  deed  of  release  also  contained  the  following  provisos,  viz. : 
"  That,  in  case  at  any  time  or  times  hereafter  the  said  Richard 
Gibbeson,  his  heirs  or  assigns,  shall  be  desirous  that  the  said 
hereditaments  and  premises  hereby  settled  and  charged  with  the 
payment  of  the  said  jointure  or  annual  rent  charge  of  2001.,  and 
the  said  two  several  sums  of  5,000Z.  and  2,Q00Z.  respectively,  or 
any  part  of  the  said  premises,  shall  be  released  and  discharged 
from  the  payment  of  the  said  jointure  and  sums  of  money,  or  any 
of  them  ;  and  in  case  the  said  Richard  Gibbeson,  his  heirs  and 
assigns,  shall,  with  the  *consent  and  approbation  of  the  respective  [  *365  ] 
trustees  for  the  time  being  of  the  said  several  terms  of  99  years, 
500  years,  and  600  years  hereinbefore  limited,  charge  and  secure 
the  said  jointure  and  sums  of  money,  or  any  of  them,  upon  any 
other  estate  or  estates,  either  alone  or  together  with  such  of  the 
premises  hereby  charged  as  shall  not  be  intended  to  be  discharged 
therefrom  (such  premises  being  in  the  whole  of  competent  value), 
then,  immediately  after  the  said  jointure  and  sums  of  money,  or 
any  of  them,  shall,  with  such  consent  and  approbation  aforesaid, 
have  been  so  effectually  charged  and  secured  upon  any  other 
estate  or  estates  in  manner  aforesaid,  the  said  jointure  and  sums 
of  money,  or  such  of  them  as  shall  be  so  charged  and  secured 
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greenham  as  aforesaid,  shall  thenceforth  cease  to  be  a  charge  upon  the 
Gibbeson.  messuages  or  tenements,  lands,  hereditaments,  and  premises  so 
hereby  charged  therewith  as  aforesaid ;  or  on  such  or  so  many 
of  the  said  premises  as  shall  be  intended  or  agreed  to  be  discharged 
from  the  said  jointure. and  sums  respectively,  or  any  of  them; 
and  the  same  premises  shall  thenceforth  be  wholly  released, 
exonerated,  and  discharged  from  the  same  accordingly,  subject 
nevertheless,  and  without  prejudice  to  any  sale,  mortgage,  or 
other  disposition  which  may  have  been  made  of  the  said  terms, 
or  any  of  them,  under  the  trusts  thereof  respectively :  and  the 
said  several  terms  of  99  years,  500  years,  and  600  years,  or  such 
of  them  whereof  the  trusts  shall  become  unnecessary,  shall  there- 
upon, so  far  as  concerns  the  premises  so  to  be  discharged  as 
aforesaid,  cease,  determine,  and  be  absolutely  void  to  all  intents 
and  purposes  whatsoever." 

Richard  Gibbeson,  by  the  said  indenture,  also  covenanted  that 

he  and  his  said  wife  should  forthwith  acknowledge  and  levy  fines 

of  the  said  hereditaments  and  premises,  which  fines  it  wTas  thereby 

[  *3«c  ]       declared  should  *enure  to  the  uses  upon  the  trusts  and  for  the 

purposes  aforesaid. 

Such  fines  were  subsequently  levied  accordingly. 

By  indentures  of  lease  and  release,  dated  the  31st  of  May  and 
1st  of  June,  1814,  the  release  expressed  to  be  made  between 
Richard  Gibbeson  of  the  first  part,  Welfitt  and  Charlesworth  of 
the  second,  Richardson  and  Nelson  of  the  third,  and  Baldwin  and 
Hebb  of  the  fourth,  after  reciting  the  power,  it  was  witnessed 
that,  in  pursuance  and  exercise  of  the  power  or  proviso  contained 
in  the  said  indenture  of  the  28th  of  September,  1811,  enabling 
him  in  that  behalf,  Richard  Gibbeson,  "with  the  consent  and 
approbation,  as  well  of  Welfitt  and  Charlesworth  as  of  Richardson, 
Nelson,  Baldwin,  and  Hebb,"  conveyed,  as  therein  expressed,  to 
Welfitt  and  Charlesworth,  and  their  heirs,  certain  tenements  and 
premises,  whereof  Richard  Gibbeson  was  then  seized  in  fee 
simple,  that  is  to  say,  certain  premises  in  Heightington  in  the 
county  of  Lincoln  therein  described,  and  also  two  undivided  third 
parts,  and  two  undivided  eighteenth  parts  respectively  of  and  in 
certain  premises  in  Welton  in  the  said  county,  therein  also 
described,  to  have  and  to  hold  the  same  to  Welfitt  and  Charles- 
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worth,  and  their  heirs  for  ever ;  to  the  uses,  upon  the  trusts,  and    Gbeenham 
with,  under,  and  subject  to  the  powers,  provisos,  declarations,     gibbeson. 
and  agreements  in  the  indenture  of  the  28th  of  September,  1811, 
expressed  and  declared  concerning  the  hereditaments  in  the  said 
indenture  of  the  28th  of  September,   1811,  comprised,  to  the 
intent  that   the  premises   conveyed  by  the   indenture  of  the 
1st  of  June,  1814,  might  be  charged  with  the  said  jointure,  and 
the  said  several  sums  of  5,000Z.  and  2,000i.  respectively,  in  lieu 
of,  and  as  a  substitution  for,  such  or  so  many  of  the  premises 
comprised  in  the  indenture  of  the  28th  of  September,  1811,  as 
were  intended  to  be  *discharged  from  the  payment  of  the  said       t  *307  3 
jointure  and  sums,  and  were  thereinafter  described. 

The  deeds  of  the  31st  of  May  and  1st  of  June,  1814,  were 
executed  by  Eichard  Gibbeson,  Welfitt,  Richardson,  and  Nelson 
only.  Hebb  did  not,  in  any  manner,  consent  to  the  substitution 
purporting  to  be  made  by  those  indentures.  Charlesworth,  after 
such  substitution,  consented  to  it  orally,  but  never  in  writing. 
Richardson  and  Baldwin  have  since  departed  this  life.  Baldwin 
was  the  solicitor  of  Richard  Gibbeson  at  the  time  of  the  execution 
of  the  indentures  of  the  81st  of  May  and  the  1st  of  June,  1814, 
and  was  one  of  the  attesting  witnesses  to  the  execution  of  the 
deeds  of  substitution  by  Richard  Gibbeson ;  but  Baldwin  did  not 
execute  those  deeds  or  either  of  them. 

Under  indentures,  dated  the  1st  and  2nd  of  March,  1821,  the 
2nd  of  September,  1821,  and  the  2nd  of  March,  1824,  all  executed 
by  Richard  Gibbeson,  the  plaintiff  James  Greenham  became  a 
purchaser,  as  mortgagee  in  fee,  from  Richard  Gibbeson,  of  the 
before-mentioned  property  at  Welton  for  a  valuable  consideration, 
with  possession  of  the  title  deeds  of  that  property,  and  without 
notice  of  the  deeds  of  September,  1811,  and  May  and  June,  1814, 
or  either  of  them,  or  of  the  existence  of  any  right  or  title 
thereunder. 

The  questions  for  the  opinion  of  the  Court  were, 

1st.  Whether,  upon  the  execution  of  the  indentures  of  the 
31st  of  May  and  1st  of  June,  1814,  by  such  of  the  parties  thereto 
as  executed  the  same  respectively,  the  estate  originally  settled  by 
the  indentures  of  the  27th  and  28th  of  September,  1811,  or  any 
and  what  part  thereof,  became  vested  in  Richard  Gibbeson  in  fee 
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greenham  simple,  freed  and  discharged  from  the  uses  of  the  last-mentioned 
gibbeson.     indentures. 

2ndly.  Whether,  upon  such  execution  of  the  indentures  of  the 
[  *368  ]  31st  of  May  and  1st  of  June,  1814,  *Eichardson  and  Nelson 
acquired  any  and  what  interest  in  the  estate  at  Welton  therein 
mentioned,  or  any  and  what  part  thereof. 

Srdly.  Whether  Nelson  has  now  any  and  what  interest  in  such 
estate  at  Welton,  or  any  and  what  part  thereof. 

4thly.  Whether,  upon  such  execution  of  the  indentures  of  the 
81st  of  May  and  1st  of  June,  1814,  Charlesworth  and  Welfitt 
acquired  any  and  what  interest  in  such  estate  at  Welton,  or  any 
and  what  part  thereof. 

5thly.  Whether  Charlesworth  and  Welfitt  have  now  any  and 
what  interest  in  such  estate  at  Welton,  or  any  and  what  part 
thereof. 

6thly.  Whether,  upon  such  execution  of  the  indenture  of  the 
31st  of  May  and  the  1st  of  Juhe,  1814,  Baldwin  and  Hebb 
acquired  any  and  what  interest  in  such  estate  at  Welton,  or  any 
and  what  part  thereof. 

7thly.  Whether  Hebb  has  now  any  and  what  interest  in  such 
estate  at  Welton,  or  any  and  what  part  thereof. 

The  case  was  argued  in  Michaelmas  Term. 

Stejihen,  Serjt.  for  the  defendants  : 

The  question  is,  to  what  extent  the  power  in  the  deed  of  1811 
has  been  well  executed.  Now,  although  the  indentures  of  1814 
did  not  effect  a  cesser  of  the  term  of  600  years,  created  by  the 
indentures  of  1811,  because  there  was  no  execution,  either  by 
Baldwin  or  Hebb,  the  trustees  of  that  term,  yet  being  executed 
by  Richardson  and  Nelson,  there  was  a  valid  execution  of  the 
power,  and  a  valid  cesser  of  the  term  for  99  years  vested  in  them. 
With  respect  to  the  term  of  500  years  vested  in  Welfitt  and 
Charlesworth,  the  question  is,  whether  the  execution  of  the 
indentures  of  1814  by  Welfitt,  and  the  subsequent  oral  assent  by 
Charlesworth,  is  a  sufficient  execution  of  the  power  in  the  deed 
of  1811,  which  requires  the  consent  of  the  trustees  to  the  cesser 
of  the  term  of  500  years. 

And  the  oral  consent  was  sufficient,  for  though  the  power  must 
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be  strictly  pursued  (Sugd.  Powers,  c.  5,  s.  8),  *yet  it  is  not  Grbenham 
requisite  that  the  consent  should  be  in  writing ;  and  that  consent  gibbeson. 
does  not  pass  the  interest  in  the  land,  but  the  original  deed  of  [  *369  ] 
1811.  A  discharge  by  parol,  given  by  a  prisoner  to  a  sheriff,  is 
sufficient :  Bro.  Abr.  Bar.  pi.  8.  So,  a  command  to  distrain : 
Cary  v.  Matthews  (l) ;  so,  a  licence  to  put  sheep  on  a  common : 
Rumsey  v.  Iiawson  (2) ;  so,  a  presentation  to  a  living :  Wats. 
Glerg.  Law ;  and  a  subsequent  consent  or  ratification  has  the 
same  effect  as  a  consent  previously  given :  Saunders  v.  Owen(s), 
Bnrlton  v.  Humphries  (4) .  It  is  also  sufficient,  with  respect  to 
each  term,  that  the  consent  should  be  given  by  the  trustees  of 
that  term  ;  the  consent  of  the  others  is  unnecessary  :  Slingsby's 
case (5),  Wyndham's case  (6),  Meriton's  case  (7),  Haivesv.  Warner  (8). 
At  all  events,  by  the  mere  operation  of  the  Statute  of  Uses, 
the  relessees,  in  the  deed  of  1814,  must,  in  a  court  of  law, 
be  considered  to  take  the  estate  upon  the  uses  expressed  in 
the  deed. 

Merewether,  Serjt.  for  the  plaintiff : 

With  respect  to  the  term  of  500  years,  the  subsequent  assent 
of  Charlesworth  was  not  a  sufficient  execution  of  the  powor.  For 
he  ought  to  have  exercised  a  judgment  at  the  time  of  the  exchange ; 
and,  upon  that  head :  Bateman  v.  Davis  (9)  is  in  point.  The  consent 
of  Welfitt  alone  is  inoperative.  Where  there  are  two  trustees,  both 
must  join:  Atwaters  v.  Birt  (io) ;  and  the  consent  of  Charlesworth 
ought  to  have  been  in  writing,  for  it  was  in  effect  to  pass  an 
interest  in  land:  Mordant  v.  Peterboro'  (n).  *In  Saunders  v.  [  *»70  ] 
Owen,  there  was  a  writing  though  not  a  deed ;  and  Burlton  v. 
Humphries  was  a  case  of  forfeiture,  which  the  law  does  not 
favour.  The  other  instances  cited  are  not  analogous,  being  rather 
acts  in  pais  than  occasions  requiring  the  formality  of  a  written 
instrument.  The  consent,  too,  of  all  the  trustees  was  essential 
to  the  cesser  of  any  one  of  the   terms,  for  it  was  intended 

(1)  1  Salk.  191.  (6)  5  Co.  Rep.  8. 

(2)  Ventr.  18,  25.  (7)  Poph.  200. 

(3)  1  Salk.  467.  (8)  2  Vera.  478. 

(4)  Cited  in  Long  v.  Dennis,  4  Burr.  (9)  18  R.  R.  200  (3  Madd.  98). 
2056.  (10)  Cro.  Eliz.  856. 

(5)  5  Co.  Rep.  19.  (11)  3  Kob.  305. 
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Greenham    that  a  judgment  should  be  exercised   by  all:   Go.  Litt.   118a, 

Gibbeson.     Hawkins  v.  Kemp  (l). 

And,  even  under  the  Statute  of  Uses,  the  deed  of  1814  can  have 
no  operation,  except  according  to  the  power,  for  it  recites  the  power, 
and  expressly  professes  to  be  in  pursuance  of  it. 

The  following  Certificate  was  afterwards  sent : 

"  1st.  We  are  of  opinion,  that  upon  the  execution  of  the  inden- 
tures of  the  31st  of  May  and  the  1st  of  June,  1814,  by  such  of 
the  parties  thereto  who  executed  the  same,  so  much  of  the  estate 
originally  settled  by  the  indentures  of  the  27th  and  28th  of 
September,  1811,  as  is  described  in  those  indentures  to  be 
situated  in  the  city  of  Lincoln,  and  in  Dorrington  in  the  county 
of  Lincoln,  continued  to  be  vested  in  Richard  Gibbeson  in  fee- 
simple,  freed  and  discharged  from  the  said  annuity  of  200/.  per 
annum,  and  from  the  term  of  99  years  created  by  the  said  inden- 
ture of  the  28th  of  September,  1811 ;  but  subject  and  liable  to 
the  charges  of  5,000J.  and  2,000/.,  and  to  the  respective  terms 
of  500  years  and  600  years,  created  by  the  same  deed  for  securing 
the  said  sums. 

"  2ndly.  We  are  of  opinion  that,  upon  the  execution  of  the  said 
indentures  of  the  31st  of  May  and  the  1st  of  June,  1814,  Richardson 
and  Nelson  became  interested  in  the  premises  at  Welton  for  the 
residue  then  subsisting  of  the  term  of  99  years,  originally  created 
[  *37i  ]  by  the  former  indenture  of  the  28th  of  September,  1811,  and 
upon  the  trusts  thereby  declared  of  the  said  term. 

"  Srdly.  We  are  of  opinion,  that  Nelson  is  now  interested  in 
the  same  premises  for  the  residue  of  the  same  term  now  subsisting, 
and  upon  the  trusts  aforesaid. 

"  4thly.  We  are  of  opinion  that,  upon  such  execution  of 
the  indentures  of  the  81st  of  May  and  the  1st  of  June,  1814, 
Charlesworth  and  Welfitt  acquired  no  interest  in  the  estate 
at  Welton. 

"  5thly.  We  are  of  opinion,  that  Charlesworth  and  Welfitt 
have  no  interest  now  in  the  estate  at  Welton. 

"Gthly.  We  are  of  opinion  that,  upon  such  execution  of 
the    indentures  of    the  31st    of   May  and    the    1st    of    June, 

(1)  3  East,  410. 
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1814,  Baldwin  and  Hebb  acquired  no  interest  in  the  estate  at    Greexham 

Welton.  GlBBESON. 

"  7thly.  We  are  of  opinion,  that  Hebb  has  no  interest  now  in 
the  estate  at  Welton. 

"N.  C.  Tindal. 
"  S.  Gaseleb. 

"J.    B.    BOSANQUET. 
"  E.    H.  ALDERSON." 

And  now, 

Tindal,  Ch.  J.  said : 

We  think  it  may  be  advisable  in  this  case  to  state,  generally, 
the  grounds  upon  which  the  answers  certified  by  us  to  the  Lord 
Chancellor  have  proceeded,  in  order  that  it  may  not  be  left  in 
doubt  on  which  of  the  points  argued  before  us  our  judgment  has 
been  formed. 

The  broad  and  general  question  is,  whether  the  power  of  sub- 
stitution of  new  premises  in  the  place  of  those  charged  by  the 
settlement  of  1811,  and  of  discharging  the  former  premises  from 
the  several  charges  thereby  created,  and  of  causing  a  cesser 
of  the  three  several  terms  therein  of  99  years,  500  years, 
and  600  years,  created  by  that  settlement,  has  been  well  and 
*effectually  executed  by  the  indentures  of  the  81st  of  May  and  [  *372  ] 
1st  of  June,  1814,  either  as  to  the  whole,  or  as  to  part  of  those 
charges,  and  those  terms. 

Now,  the  only  objection  raised  against  the  valid  execution 
of  the  power  rests  upon  the  nature  of  the  consent  which  has 
been  given  by  the  trustees  in  whom  those  several  terms  were 
vested  at  the  time  of  the  execution  of  the  indentures  of  1814. 
The  general  question,  therefore,  which  we  have  had  to  consider, 
is,  whether  such  consent  was  sufficient  in  respect  to  the  whole, 
or  to  any  of  the  several  charges  or  terms.     . 

The  defendants,  however,  in  the  course  of  the  argument,  stated 
a  preliminary  point,  which  would  make  our  consideration  of  the 
due  execution  of  the  power  unnecessary.  For  the  defendants 
contended,  that  whether  it  is  a  good  execution  of  the  power  or 
not,  that  is,  whether  the  property  charged  by  the  former  settle- 
ment is  discharged  or  not,  still,  by  the  mere  operation  of  the 
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Grhbnham    Statute  of  Uses,  the  relessees  in  that  indenture  must  be  con- 
Gibbeson.     sidered,  by  a  court  of  law,  to  take  the  estate  upon  the  several 
uses  expressly  inserted  in   the  deed,  which   uses  the   statute 
of  necessity  must  execute. 

But  we  think  the  uses  declared  by  the  release  of  the  1st  of 
June,  1814,  were  not  executed  by  the  statute  in  the  relessees  to 
uses,  except  so  far  only  as  that  deed  operates  as  a  valid  discharge 
of  the  premises  mentioned  in  the  former  settlement  from  the 
charges  thereby  created,  and  causes  a  cesser  and  determination 
of  the  terms  thereby  created,  that  is,  except  in  those  cases  only 
where  the  power  is  well  executed.  For  it  is  impossible  to  read 
the  recital  and  the  operative  part  of  the  release  of  the  1st  of 
June,  1814,  without  perceiving  that  the  meaning,  and  only 
meaning,  of  the  uses  declared  was  the  execution  of  the  power. 
The  power  itself  is  recited  ;  the  deed  is  expressed  to  be  executed 
in  pursuance  and  exercise  of  the  power ;  the  uses  are  declared 
[  *373  ]  to  be  those  *contained  in  the  former  settlement ;  and  the  intent 
is  expressly  stated  to  be,  that  the  premises  thereby  conveyed 
might  be  charged  with  the  jointure,  and  with  the  sums  of  money, 
as  a  substitution  for  part  of  the  premises  in  the  former  indenture 
(which  are  particularly  specified),  and  that  such  part  might 
be  discharged  from  those  several  charges,  and  from  the  terms 
of  years.  But  in  order  to  ascertain  what  uses  are  declared  by 
a  deed,  we  have  only  to  ascertain  the  meaning  and  intention 
of  the  party  declaring  the  uses  by  the  words  he  has  used.  For, 
as  it  is  laid  down  in  Moore,  610,  "  the  limitation  of  a  use  is  but 
the  direction  of  a  trust.  And  such  writings,  words,  or  circum- 
stances, as  manifest  the  intention  and  mind  of  the  feoffor,  are 
a  sufficient  declaration  of  a  use."  And  it  would  be  against  the 
direct  and  manifest  intention  of  the  relessor,  and,  as  it  seems  to 
us,  against  the  express  words  which  he  has  used,  if  we  should 
hold  that  he  meant  to  create  a  double  security  for  the  former 
charges;  to  leave  those  charges  a  burthen  on  the  premises 
mentioned  in  the  settlement  of  1811,  and  to  give  an  additional 
security  for  them  on  the  new.  We  think,  therefore,  that,  in 
substance  and  effect,  no  uses  are  declared  in  this  case,  except 
where  they  effect  the  intention  of  the  relessor,  that  is;  -where 
they  operate  as  a  valid  execution  of  the  power  of  discharge  and 
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substitution.  And,  therefore,  the  question  is  still  to  be  Geeenham 
discussed,  whether  there  has  been  a  valid  execution  of  the  gibbeson. 
power  or  not. 

And  that  question,  as  before  noticed,  depends  upon  this, 
whether  the  consent  of  the  trustees  has  been  properly  given. 
Now,  in  the  first  place,  it  appears  to  us,  that  the  several  charges, 
and  the  several  terms  of  years,  are  kept  so  far  separate  and 
distinct  from  each  other,  that  there  may  be  a  valid  execution 
of  the  power  as  to  one  of  the  charges  and  one  of  the  terms,  by 
a  proper  consent  of  the  trustees  of  such  one  charge  and  term 
of  *years,  although  there  may  be  no  proper  consent  given  as  [  *374  ] 
to  the  others,  and  the  execution  of  the  power  as  to  them  may 
fail :  it  seems  impossible  to  read  the  power  and  to  doubt  that 
such  was  the  intention  of  the  parties. 

With  respect,  then,  to  the  jointure,  and  the  term  for  99  years, 
vested  in  Richardson  and  Nelson,  there  has  been  an  execution 
of  the  power  free  from  all  doubt  and  difficulty.  For  the  two 
trustees  declare  their  consent  and  approbation  to  the  substitution 
of  the  new  premises,  previous  to  and  at  the  moment  of  making 
the  substitution  ;  and  they  declare  it  in  the  most  formal  manner, 
by  becoming  parties  to  and  executing  the  deed  by  which  the 
substitution  is  made. 

With  respect  to  the  charge  of  2,000/.,  and  the  term  for  600 
years  in  Baldwin  and  Hebb,  created  to  support  that  charge,  it 
appeared  to  us  to  be  equally  free  from  doubt  that  the  power  has 
not  been  executed.  Both  the  trustees  were  alive  at  the  execution 
of  the  power,  and  Hebb,  one  of  the  trustees,  has  never  consented 
at  all. 

With  respect  to  the  remaining  charge  of  5,000J.,  and  the  term 
for  500  years  vested  in  Welfitt  and  Charlesworth  for  the  purpose 
of  raising  that  sum,  it  appears  to  us  there  has  been  no  valid 
execution  of  the  power,  on  the  ground  that  there  was  no  consent 
by  both  the  trustees,  previous  to,  or  at  the  time  of  the  intended 
execution  of  the  power. 

Whether  in  all  cases  a  consent,  where  necessary,  must  be  given 
before  the  execution  of  a  power,  or  whether  it  will  in  some  cases 
be  sufficient  to  ratify  the  execution  of  the  power  by  a  subsequent 
consent,  it  is  unnecessary  at  present  to  determine.    It  is  sufficient 

SO— 2 
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Gebenham  to  lay  it  down,  that  where  the  nature  and  object  of  the  power, 
Gibbbson.  and  the  circumstances  of  the  case  point  to  a  previous  consent, 
there  such  previous  consent  is  necessary,  although  not  required 
by  the  terms  of  the  power.  In  the  present  case,  the  consent  to 
[  *375  ]  the  proposed  substitution  implies  *an  exercise  of  judgment  on  the 
part  of  those  who  are  to  give  it,  which  judgment  ought  to  be 
formed  on  the  state  of  circumstances  as  they  exist  at  the  time 
when  the  substitution  is  to  be  made.  In  this  case,  therefore,  it 
seems  to  us  a  necessary  consequence,  that  the  consent  must 
precede,  or,  at  all  events,  accompany,  the  execution  of  the  power. 
The  check  intended  to  be  interposed  against  the  improper  sub- 
stitution of  a  new  security  in  the  place  of  the  old  one,  was  the 
agreement  in  opinion  of  each  set  of  trustees,  that  the  substituted 
security  was  at  least  as  available  for  the  charge  of  which  they 
were  trustees,  as  that  which  was  given  up.  But  this,  of  all 
others,  is  a  question  which  ought  to  be  determined  by  the  com- 
parative value  of  the  two  estates  at  the  time  of  the  substitution, 
and  ought  not  to  be  a  question  left  uncertain,  and  subject  to 
the  chance  of  the  substituted  estate  becoming  afterwards  more 
valuable,  and  the  consent  of  the  trustees  to  be  therefore  procured 
at  a  future  time.  Indeed,  it  is  impossible  to  read  the  words 
of  this  power,  without  perceiving  the  intention  to  have  been,  that 
the  consent  of  the  trustees  should  form  a  condition  precedent  to 
the  execution  of  the  power.  "  In  case  the  said  Bichard  Gibbeson 
shall,  with  the  consent  of  the  trustees,  secure,  &c,"  words  that 
are  inconsistent  with  the  supposition  that  the  substitution  should, 
for  a  time,  be  left  in  uncertainty,  whether  it  was  approved  of 
or  not. 

It  is  upon  these  general  grounds  that  we  have  agreed  in  the 
opinion  expressed  in  our  certificate  to  the  Lord  Chancellor. 
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ACEBAL  v.  LEVY  and  Another  (1).  mm. 

7                                 Jan.  13. 
(10  Bing.  376—385  ;  4  Moore  &  Scott,  217  ;  3  L.  J.  (N.  S.)  C.  P.  98.)  

Where  a  party  in  England  refuses  to  accept  goods  which  he  has  agreed         •-        ■* 
to  buy  abroad,  the  delivery  of  them  abroad  on  board  a  ship  chartered 
by  him  is  not  a  sufficient  delivery  to  render  unnecessary  a  memorandum 
of  the  bargain  in  writing,  as  required  by  the  Statute  of  Frauds. 

A  memorandum  which  is  silent  as  to  price  will  not  support  a  count 
alleging  a  contract  at  the  shipping  price ; 

Nor  where  the  parol  evidence  discloses  a  contract  at  the  shipping  price, 
will  it,  under  a  count  for  goods  bargained  and  sold,  prove  a  contract  at  a 
reasonable  price. 

The  fourth  count  of  the  declaration  stated,  that  the  defendants 
bargained  for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendants,  sold  to  the  defen- 
dants a  certain  large  quantity,  to  wit,  1,000  barrels  of  nuts,  at 
a  certain  price  or  value,  to  wit,  at  the  then  usual  and  common 
shipping  price  for  nuts,  at  the  port  of  Gijon  in  the  kingdom 
of  Spain,  to  be  delivered  by  the  plaintiff  to  the  defendants  at 
London  on  the  arrival  of  the  said  last  mentioned  nuts  from  the 
port  of  Gijon  at  London,  and  to  be  paid  for  by  the  defendants 
to  the  plaintiff  on  the  delivery  thereof,  and  the  freight  for  the 
•carriage  thereof  to  be  paid  by  the  defendants.  And,  in  considera- 
tion thereof,  and  that  the  plaintiff,  at  the  like  special  instance 
and  request  of  the  defendants,  would  deliver  the  said  quantity 
of  nuts  at  the  place  aforesaid,  they,  the  defendants,  undertook, 
and  faithfully  promised  the  plaintiff,  to  accept  the  said  nuts 
of  and  from  him,  the  plaintiff,  and  to  pay  him  for  the  same,  on 
the  delivery  thereof  to  them,  the  defendants.  And  the  plaintiff 
then  averred,  that  the  usual  and  common  shipping  price  and 
value  of  the  said  nuts  at  the  port  of  Gijon,  at  the  time  of  the 
making  of  the  last  mentioned  promise  and  undertaking  by  the 
defendants,  was  at  and  after  the  rate  of  31.  1*.  4d.  for  each  and 
«very  barrel  of  the  said  nuts ;  and,  although  the  plaintiff  after- 
wards, and  on  the  arrival  of  the  last-mentioned  nuts  at  London 
from  Gijon,  to  wit,  on  the  12th  day  of  October,  at,  &c.  was  ready 
and  willing,  and  then  and  there  tendered,  and  offered  to  deliver, 
the  said  nuts  to  *the  defendants,  and  then  and  there  requested       [  *377  ] 

(1)  Compare    Mk Collin    v.    (Ulpin      where  this  case  is  referred  to  in  the 
(1881)  6  Q.  B.  Div.  516,  44  L.  T.  914,      judgment,  at  p.  517.— B.  C. 
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acebal  the  defendants  to  accept  the  same,  and  to  pay  him,  the  plaintiff, 
Levy.  for  the  same,  as  aforesaid,  yet  the  defendants,  not  regarding  their 
said  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  defraud  the  plaintiff  in  that  respect,  did  not,  nor 
would  at  the  said  time,  when  they  were  so  requested,  or  at  any 
time  before  or  afterwards,  accept  the  said  last-mentioned  nuts,  or 
any  part  thereof,  of  or  from  him,  the  plaintiff,  or  pay  him  for 
the  same,  or  any  part  thereof,  at  the  rate  or  price  last  aforesaid, 
but  then  and  there  wholly  neglected  and  refused  so  to  do. 

There  was  also  a  count  for  goods  bargained  and  sold,  goods 
sold  and  delivered,  and  the  common  money  counts. 

Plea,  general  issue. 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  M'Andrew, 
a  broker,  who  had  for  several  years  received  and  sent  orders  to 
the  plaintiff,  at  Gijon  in  Spain,  for  nuts,  &c,  in  1831  chartered 
the  Active  for  a  cargo  of  nuts,  at  his  own  risk.  He  then  offered 
the  Active  and  her  cargo  to  the  defendants,  who  accepted  the 
offer,  and  directed  him  to  procure  the  plaintiff  to  send  them  a 
cargo  of  nuts.  Thereupon  he  wrote  to  the  plaintiff  a  letter,  of 
the  date  of  the  29th  of  July,  1881,  as  follows:  "I  have 
transferred  the  Active  to  Messrs.  Levy  and  Salmon,  for  whom 
you  will  load  her,  in  place  of  consigning  her  to  me.  They  are 
to  pay  me  for  freight  1202.,  and  10Z.  10s.  gratuity,  which  please 
to  insert  in  the  bill  of  lading." 

It  appeared,  from  another  passage  in  the  same  letter,  that  the 
Active  was  to  be  loaded  with  a  cargo  of  nuts. 

The  Active  arrived  in  London  about  the  middle  of  October, 
loaded  with  nuts.  The  invoice  and  bill  of  lading  were  sent  to 
the  defendants,  who  returned  them,  refusing  to  accept  the  nuts, 
or  a  bill  of  exchange  for  1,2672.  10*.  Id.,  which  the  plaintiff  had 
drawn  on  them  for  the  price.  M'Andrew  sold  the  nuts  after- 
[  #378  ]  wards,  for  *whom  it  might  concern,  at  the  best  price  he  could 
procure.  The  nuts  produced  211Z.  short  of  the  invoice  of  the 
cargo,  which,  pursuant  to  M'Andrew's  instructions  to  the 
plaintiff,  was  made  out  according  to  the  shipping  price  of  nuts 
at  Gijon  in  October,  1831. 

The  defendants  called  no  witnesses,  but  took  the  following 
objections  to  the  plaintiff's  claim:    first,   that  there  was  no 
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sufficient  memorandum  or  agreement  in  writing  signed  by  the  aoebal 
parties,  or  their  agents,  as  required  by  the  17th  section  of  the  lkvy. 
Statute  of  Frauds:  secondly,  that  there  was,  at  all  events,  a 
variance  between  the  4th  count,  the  only  special  count  relied  on, 
and  the  agreement  produced  at  the  trial  in  support  of  it ;  the 
agreement  stating  nothing  about  the  shipping  price,  or  the 
payment  of  freight  to  the  plaintiff:  drdly,  that  that  agreement 
would  not  support  the  common  count  on  a  quantum  valebant  ,*  and, 
4thly,  that  the  plaintiff  had,  by  his  own  act,  in  reselling  the 
goods  before  the  action  was  brought,  precluded  himself  from 
recovering  on  a  count  for  goods  bargained  and  sold  to  the 
defendants.  Upon  these  objections  the 'plaintiff  was  nonsuited, 
with  leave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict 
for  the  amount  of  his  loss. 

Wilde,  Serjt.  accordingly  having  obtained  a  rule  nisi  to  that 
effect,  v 

Jones  and  Stephen,  Serjts.  shewed  cause  in  Michaelmas 
Term: 

First,  the  agreement  contained  in  the  letter  of  July  29th  is 
not  signed  by  the  party,  nor  by  an  agent  duly  authorized,  for 
M'Andrew  does  not  appear  to  have  been  appointed  agent  to  the 
defendants  by  any  writing. 

(Tindal,  Ch.  J. :  The  authority  of  the  agent  to  sign  for  his 
principal  may  be  conferred  orally,  as  well  as  by  writing.) 

Then,  the  agreement  contained  in  the  letter  specifies  neither 
quantity  nor  price ;  and  the  admission  *of  oral  evidence  to  [  *379  ] 
supply  those  ingredients  of  a  bargain,  where  the  contract  has 
not  been  carried  into  execution,  would  be  as  mischievous,  and 
as  inconsistent  with  the  spirit  of  the  Statute  of  Frauds,  as 
admitting  it  to  prove  the  existence  of  the  bargain. 

Secondly,  the  agreement  contained  in  the  letter  being 
inoperative  under  the  Statute  of  Frauds,  and  not  corresponding 
with  the  agreement  proved  at  the  trial,  and  set  out  in  the 
fourth  count,  the  plaintiff  cannot  resort  to  the  common  count 
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acebal  for  goods  bargained  and  sold.  In  Elmore  v.  Kingscote(i), 
Levy.  where  there  was  an  agreement  for  a  specific  price,  it  was  held 
that  the  plaintiff  could  not,  by  producing  a  note  in  writing 
which  was  silent  as  to  price,  recover  on  a  quantum  valebant:  and 
the  same  principle  was  established  in  Cooper  v.  Smith  (2).  The 
variance  is  material :  Sprowle  v.  Legge  (3) ;  and  cannot  be 
amended;  the  statute  permitting  amendment  in  such  a  case 
having  been  passed  subsequently  to  the  commencement  of  this 
action. 

And  there  has  been  no  delivery,  not  even  by  sample,  as  in 
Hinde  v.  Whitehouse  (4),  to  take  the  case  out  of  the  Statute  of 
Frauds. 

Thirdly,  the  vendor  having  resold  the  goods,  cannot  recover 
the  price  from  the  original  vendee  on  a  count  for  goods  bargained 
and  sold,  but  is,  if  aggrieved,  confined  to  an  action  for  damages 
against  the  defendant  for  refusing  to  carry  his  contract'  into 
effect :  Maclean  v.  Dunn  (5),  Hagedorn  v.  Laing  (6). 

Wilde: 

The  Active  having  been  transferred  by  M' Andrew  to  the 
defendants,  the  cargo,  on  being  put  on  board,  was  delivered  to 
them  in  that  ship  as  their  floating  warehouse.  The  question, 
therefore,  on  the  Statute  of  Frauds,  does  not  arise,  and  the 
\  *380  ]  plaintiff  may  *well  recover  on  the  count  for  goods  bargained 
and  sold :  Bohtlingk  v.  Inglis  (7),  Ogle  v.  Atkinson  (8). 

But  even  admitting  the  delivery  to  have  been  insufficient, 
there  was  a  sufficient  note  or  memorandum  of  the  bargain  to 
satisfy  the  requisitions  of  the  Statute  of  Frauds.  That  statute 
does  not  require  that  all  the  details  of  the  contract  as  to 
quantity  and  price  shall  be  reduced  to  writing,  but  merely  a 
note  or  memorandum  of  the  contract.  Contracts  are  often 
made  without  any  stipulation  as  to  price,  and  in  such  case  it 
must  be  open  to  the  party  to  shew  what  is  the  reasonable  price. 
The    reasonable    price    here,   was    the   shipping  price  in  the 

(1)  29  R.  R.  341  (5  B.  &  C.  683).  (5)  29  R.  R.  714  (4  Bing.  722). 

(2)  13  R.  R.  397  (15  East,  103).  (6)  6  Taunt.  162. 

(3)  1  B.  &  C.  16.  (7)  7  R.  R.  490  (3  East,  381). 

(4)  8  R.  R.  676  (7  East,  008).  (H)  15  R.  R.  647  (5  Taunt.  759). 
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exporting  country:   the  defendants  were  to  pay  the  freight  of      Acebal 

the  Active,  though  not  to  the  plaintiff,  and  the  fourth  count        levy. 

alleges  no  more  than  that  it  was  to  be  paid  by  them.     There 

is,  therefore,  no  variance  between  that  count  and  the  contract 

proved.      At  all    events,   the   count  may  be  amended   under 

3  &  4  Will.  IV.  c.  42 :  and  the  plaintiff  here  may  recover  the 

price  of  the  goods  on  a  count  for  goods  bargained  and  sold, 

although  he  has  resold  them ;  for  they  were  not  resold  with  a 

view  to  rescind  the  contract,  but  only  to  diminish  loss.     The 

resale  is  only  an  obstacle  to  an  action  for  the  price,  where  it  is 

evidentiary  of  an  animus  to  rescind  the  contract ;  as  in  Hagedorn 

v.  Laing,  Hopkins  v.  Vaughan  (l),  Hoare  v.  Milner{2)i  Merten  v. 

Ad*ock(s)f  and  cases  of  that  description. 

Cur.  adv.  vvlt. 

Tindal,  Ch.  J. : 

The  questions  which  have  been  argued  before  us  arise  upon 
two  only  of  the  counts  of  the  declaration,  the  fourth  special  ' 
count,  and  the  count  for  goods  bargained  and  sold;  for  as  to 
the  other  special  counts,  it  is  properly  admitted  that  they  are 
not  supported  *by  the  evidence  produced  at  the  trial ;  and  the  [  *38i  j 
count  for  goods  sold  and  delivered  is  clearly  inapplicable  to  a 
case  where  the  plaintiff  has  himself  resold  the  goods  before  the 
action  is  commenced. 

The  objections  taken  on  the  part  of  the  defendants  to  the 
right  of  the  plaintiff  to  recover  on  the  fourth  special  count,  are, 
first,  that  there  is  no  sufficient  memorandum,  or  agreement  in 
writing,  signed  by  the  parties,  or  their  agents,  to  take  the  case 
out  of  the  operation  of  the  seventeenth  section  of  the  Statute  of 
Frauds ;  secondly,  that  there  is,  at  all  events,  a  variance  between 
the  fourth  count  and  the  agreement  produced  at  the  trial  in 
support  of  it.  And,  as  to  the  count  for  goods  bargained  and 
sold,  it  is  objected  that  the  plaintiff  has,  by  his  own  act,  in 
reselling  the  goods  before  the  action  is  brought,  precluded 
himself  from  maintaining  that  form  of  action. 

The  only  memorandum  in  writing  on  which  the  plaintiff  relied 
at  the  trial,  is  contained  in  a  letter  addressed  by  McAndrew  and 

(1)  12  East,  398.  (3)  4  Esp.  251. 

(2)  Peake,  N.  P.  42,  w. 
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acebal  Son  (who  for  this  purpose  we  assume,  upon  the  evidence  at  the 
Levy.  trial,  to  have  been  the  agents  of  both  parties,  lawfully  authorized) 
to  the  plaintiff.  That  letter,  which  bears  date  29th  July,  1882, 
contained  the  following  passage,  viz. :  "  We  have  transferred 
the  Active  to  Messrs.  Levy  and  Salmon,  for  whom  you  will  load 
her,  in  place  of  consigning  her  to  us.  They  are  to  pay  us  for 
freight  1201.,  and  102.  10s.  gratuity,  which  please  insert  in  the 
bill  of  lading."  It  appears  also,  from  another  part  of  the  same 
letter,  and  we  think  quite  sufficiently,  that  the  Active  was  to  be 
loaded  with  a  cargo  of  nuts.  So  that  the  memorandum  cannot 
be  objected  to  on  the  ground  that  it  is  silent  as  to  the  subject- 
matter  of  the  contract.  But  the  objection  taken  on  the  part 
of  the  defendants  is,  that  no  terms  are  specified  in  this 
memorandum  as  to  the  price  at  which  the  nuts  were  to  be 
[  *382  ]  supplied  to  the  defendants ;  *and  that  there  can  be  no  sufficient 
contract  for  the  sale  of  goods,  unless  the  price  forms  one  of  the 
terms  in  the  written  memorandum.  To  this  the  plaintiff  answers, 
that  if  the  memorandum  imports,  as  it  does,  a  contract  for  the 
sale  by  the  plaintiff  to  the  defendants  of  a  cargo  of  nuts  by 
the  ship  Active,  as  no  price  is  stated  to  have  been  agreed  upon, 
the  law  presumes  the  agreement  to  have  been,  or  assumes,  as  a 
condition  of  the  contract,  that  the  price  was  to  be  a  reasonable 
one.  So  that  the  case  must  be  considered  as  if  the  letter  had 
itself  contained  an  express  stipulation  that  the  agreement  was 
for  a  sale  at  a  reasonable  price ;  and  that  if  the  memorandum 
had  contained  such  express  stipulation,  no  doubt  but  parol 
evidence  might  have  been  admitted  to  shew  the  amount  of  such 
reasonable  price. 

Whether  in  all  cases  of  an  executory  contract  of  purchase  and 
sale,  where  the  parties  are  altogether  silent  as  to  the  price,  the 
law  will  supply  the  want  of  any  agreement  as  to  price,  by 
inferring  that  the  parties  must  have  intended  to  sell  and  to  buy 
at  a  reasonable  price,  may  be  a  question  of  some  difficulty. 
Undoubtedly  the  law  makes  that  inference  where  the  contract 
is  executed  by  the  acceptance  of  the  goods  by  the  defendants, 
in  order  to  prevent  the  injustice  of  the  defendant  taking  the 
goods  without  paying  for  them.  (See  note  2  of  Mr.  Serjt. 
Williams  to  Webber  v.  Tivill,  2  Saund.  121.)      But  it  may  be 
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questionable  whether  the  same  reason  applies  to  a  case  where      acebal 
the  contract  is  executory  only,  and  where  the  goods  are  still  in        levy. 
the  possession,  or  under  the  control,  of  the  seller. 

It  appears,  however,  to  us  to  be  unnecessary  to  decide  this 
question  upon  the  present  occasion.  For  the  fourth  special 
count  is  framed  upon  an  agreement,  that  the  plaintiff  sold,  and 
the  defendant  bought,  the  nuts  "  at  the  then  shipping  price  at 
Gijon  in  Spain,"  to  be  delivered  to  defendants  on  arrival  in 
London,  and  to  be  *paid  for  by  defendants  on  delivery.  And  [  *383  ] 
that  such  was,  in  fact,  the  real  contract  between  the  parties,  was 
proved  by  the  parol  evidence  at  the  trial.  But  such  a  contract 
is  manifestly  a  very  different  one  from  that  which  is,  as  the 
plaintiff  contends,  to  be  inferred  by  law  from  the  written 
memorandum.  A  contract  to  furnish  a  cargo  at  a  reasonable 
price,  means  such  a  price  as  the  jury,  upon  the  trial  of  the 
cause,  shall,  under  all  the  circumstances,  decide  to  be  reasonable. 
This  price  may,  or  may  not,  agree  with  the  current  price  of  the 
commodity  at  the  port  of  shipment,  at  the  precise  time  when 
such  shipment  is  made.  The  current  price  of  the  day  may  be 
highly  unreasonable  from  accidental  circumstances,  as  on 
account  of  the  commodity  having  been  purposely  kept  back  by 
the  vendor  himself,  or  with  reference  to  the  price  at  other  ports 
in  the  immediate  vicinity,  or  from  various  other  causes.  It  is 
enough,  therefore,  to  say,  that  the  contract  set  out  in  the  fourth 
count  is  not  a  contract  which  is  proved  by  any  part  of  the  letter 
of  the  29th  of  July,  and  that  it  is  at  variance  with  the  terms 
which,  as  the  plaintiff  contends,  ought  to  be  imported  into  the 
written  contract  by  operation  of  law. 

The  present  case,  however,  does  not  rest  here.  It  was  proved 
at  the  trial  by  parol  evidence,  that  the  actual  bargain  made  was 
for  a  sale  at  the  current  price  at  the  shipping  port.  This  case, 
therefore,  falls  within  the  principle  laid  down  by  the  Judges  in 
Cooper  v.  Smith  (l),  and  the  decision  in  Elmore  v.  Kingscote  (2), 
namely,  that  where  it  is  shewn  by  parol  evidence  there  has  been 
an  agreement  for  sale  at  a  specific  price,  the  plaintiff  cannot,  on 
producing  a  note  in  writing,  which  is  altogether  silent  as  to 
price,  recover  on  a  count  upon  a  sale  on  a  quantum  valebant. 

(1)  13  R.  B.  397  (13  East,  103).  (2)  29  R.  B.  341  (o  B.  &  C.  583). 
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Acebal  In  the  course  of  the  argument  on  the  part  of  the  *plaintiff, 

Levy.        another  point  was  adverted  to,  although  not  much  relied  on, 

[  *384  ]  viz.,  that  there  had  been  such  an  acceptance  of  these  nuts  by 
the  defendants,  as  to  take  the  case  out  of  the  Statute  of  Frauds. 
But  the  criterion  to  be  found  in  many  of  the  cases  as  to 
acceptance  or  non-acceptance  of  goods  sold  is  this:  have  the 
circumstances  been  such  that  the  defendant  has  precluded 
himself  from  taking  any  objection  to  the  quality  of  the  goods 
sold  ?  Here  it  would  be  impossible  to  contend,  that,  merely  in 
consequence  of  the  packages  being  received  on  board  the  ship 
chartered  by  the  defendants,  they  had  obliged  themselves  to 
take  them  if,  on  their  arrival,  they  had  appeared  altogether 
unmerchantable.  We  think,  therefore,  the  nuts  in  question 
cannot  be  considered  as  having  been  accepted  by  the  defendants : 
a  question,  indeed,  which  seems  scarcely  to  arise  upon  a  count, 
where  the  breach  is  assigned  for  non-acceptance  of  the  goods  sold. 
The  ground  upon  which  we  determine  that  the  plaintiff 
cannot  recover  on  the  fourth  count  will  equally  prevent  his 
recovering  on  the  count  for  goods  bargained  and  sold  for  a 
reasonable  price.  For,  in  order  to  recover  on  that  count,  a 
sufficient  note  or  memorandum  of  the  contract  of  sale,  at  a 
reasonable  price,  is  just  as  necessary  as  on  the  special  count. 
But  for  the  reasons  already  given,  the  note  produced  cannot 
prove  a  sale  at  a  reasonable  price,  where  it  is  silent  altogether 
as  to  price,  and  the  parol  evidence  shews  a  different  contract 
was  made. 

This  ground  of  decision  makes  it  unnecessary  to  decide  the 
point,  whether  the  plaintiff  can  or  cannot  maintain  the  count 
for  goods  bargained  and  sold,  after  he  has  resold  the  goods  to  a 
stranger  before  the  action  brought.  A  question  which  does  not 
go  to  the  merits,  but  is  a  question  as  to  the  pleading  only ;  for 
there  can  be  no  doubt  but  that  the  plaintiff  might,  after  reselling 

f  *385  ]       *the  goods,  recover  the  same  measure  of  damages  in  a  special 

count,  framed  upon  the  refusal  to  accept  and  pay  for  the  goods 

bought. 

For  the  reasons  above  given,  we  think  the  rule  for  entering  a 

verdict  for  the  plaintiff  must  be  discharged. 

Rule  discharged. 
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M'KENZIE  v.  M'LEOD.  i83«. 

Jan.  14. 
(10  Bing.  385—391 ;  S.  C.  4  Moore  &  Scott,  249 ;  3  L.  J.  (N.  S.)  C.  P.  79.)  

By  the  law  of  Scotland,  the  tenant  is  liable  to  his  landlord,  if  premises         L  • 8i>  J 
demised  are  burnt  down  by  the  negligence  or  misconduct  of  the  tenant's 
servant,  in  the  ordinary  scope  of  his  employment. 

The  defendant's  servant  burnt  down  a  house  demised  to  the  defendant, 
in  Scotland,  by  lighting  furze  and  straw  with  a  view  to  cleanse  a  chimney 
which  smoked,  although  she  had  been  cautioned  against  the  danger  of 
such  a  proceeding. 

In  an  action  brought  against  the  defendant  by  his  landlord  for  this 
injury:  Held,  that  it  was  properly  left  to  the  jury  to  say,  whether 
the  servant  was  acting  within  the  general  scope  of  her  duty;  and  the  jury 
having  found  for  the  defendant,  the  Court  refused  to  grant  a  new  trial. 

This  was  an  action  of  assumpsit  brought  by  Lady  M'Kenzie 
against  Colonel  M'Leod  to  recover  damages  for  the  loss  of  a 
house  and  furniture  in  Scotland,  demised  by  her  to  him,  under 
an  agreement  to  use  it  in  a  tenant-like  manner. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  it  appeared  that  the  defendant  hired 
the  house  and  furniture  in  question  of  the  plaintiff  for  one 
year,  at  a  rent  of  $001.  An  inventory  of  the  furniture  was 
drawn  up  in  writing  at  the  time,  and  signed  hy  the  parties; 
which  document  contained  an  engagement  at  the  foot  of  it, 
that  the  defendant  would  deliver  up  all  the  articles  specified 
in  it  to  the  plaintiff  at  the  termination  of  the  year.  The 
defendant  took  possession  of  the  house,  and  inhabited  it  with 
his  family.  There  was  one  room  in  particular  in  which  the 
housemaid  was  unable  to  keep  a  fire  lighted,  in  consequence 
of  the  chimney  smoking.  In  that  part  of  the  country  chimneys 
are  cleansed  by  carpenters  and  masons ;  and  *the  chimney  [  *as6  ] 
in  that  room  had  been  cleansed  by  them,  in  the  presence 
of  the  housemaid,  on  the  defendant's  taking  possession  of  the 
house.  However  the  housemaid,  thinking  that  the  smoking 
was  occasioned  by  an  accumulation  of  soot,  told  the  cook 
that,  having  known  chimneys  frequently  cleansed  by  burning 
furze  and  straw  in  them,  she  would  try  that  mode  on  the 
following  day.  The  cook  cautioned  her  against  such  an  experi- 
ment; notwithstanding  which,  she  carried  her  design  into 
execution ;  and  the  consequence  was,  that  the  house  was  burnt 
down,  and  a  portion  of  the  furniture  destroyed. 
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M'Kenzie  According  to  the  law  of  Scotland,  as  proved  in  evidence  at 
M'Leod.  the  trial,  if  a  house  be  burned  down  through  any  act  of  mis- 
conduct or  negligence  done  by  a  servant  of  the  tenant  in  the 
ordinary  scope  of  that  servant's  duty,  the  tenant  is  liable  to  his 
landlord  for  the  loss  so  occasioned.  He  is  also  bound,  at  the 
end  of  his  term,  to  deliver  up  articles  let  with  a  house,  whether 
he  has  specifically  agreed  to  do  so  or  not. 

In  leaving  the  case  to  the  jury,  Tindal,  Ch.  J.  told  them 
that  if  they  thought  the  act  of  the  servant,  in  consequence  of 
which  that  accident  had  occurred,  was  done  within  the  general 
scope  of  her  duty,  they  should  find  their  verdict  for  the  plaintiff; 
but  if  it  was  not  an  act  within  the  general  scope  of  her  duty, 
then  they  were  bound  to  find  for  the  defendant. 

The  jury  having  found  a  verdict  for  the  defendant, 

Wilde,  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  on  the  ground  of  a  misdirection, 
and  also  of  the  verdict  being  against  the  weight  of  evidence. 
He  contended  that  the  question  was  not,  whether  it  was  the 
servant's  duty  to  cleanse  the  chimney,  but  whether  or  not  she 
was  engaged  at  the  time  in  her  ordinary  employment,  and  only 
adopted  a  wrong  mode  of  discharging  her  duty  to  the  family  by 
[  *387  ]  *endeavouring  to  remove  the  obstacle  which  prevented  her  from 
lighting  the  fire,  which  it  was  clearly  a  portion  of  her  regular 
business  to  prepare  and  light.  If  the  servant  had  thrust  her 
broom  up  the  chimney  to  remove  the  soot  within  reach,  there 
could  be  no  doubt  she  would  have  been  acting  within  the  scope 
of  her  duty  to  her  employer.  Instead  of  adopting  that  mode  of 
removing  the  obstacle,  she  adopted  another,  which  proved  a 
dangerous  one.  That  was  an  error  of  judgment  committed  by 
the  servant  in  the  discharge  of  her  duty  to  her  master,  which 
brought  the  case  within  the  language  of  the  Scotch  law,  and 
made  the  defendant  liable  for  the  loss.  That  argument  applied 
to  furniture  as  well  as  to  the  house ;  but,  independently  of  the 
general  legal  liability,  the  undertaking  to  return  the  furniture 
at  the  end  of  the  year,  as  stated  at  the  foot  of  the  inventory, 
amounted  to  an  express  contract  or  warranty  to  make  good  those 
articles  at  all  events,  whether  destroyed  by  accident  or  not: 
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Bullock  v.  Dommitt(i).     In  Lord  Keith  v.  Keir(2)  the  master     M'Kenzib 
was  held  responsible,  even  where  he  had  forbidden  the  servant      M'Leod. 
to  do  the  act  which  occasioned  the  fire. 

Tindal,  Ch.  J. : 

Notwithstanding  the  argument  we  have  heard,  I  think  there 
is  no  ground  for  ordering  a  new  trial  in  this  case. 

An  objection  has  been  taken  to  the  direction  to  the  jury  on 
the  subject  of  the  defendant's  liability  to  make  good  the  damage 
to  the  house  ;  and  it  has  been  contended,  that,  at  all  events,  the 
plaintiff  is  entitled  to  recover  as  to  the  furniture,  under  the 
express  terms  of  the  agreement  between  the  parties. 

With  regard  to  the  defendant's  liability  in  respect  of  the 
house,  I  left  it  to  the  jury  to  say  whether  the  *damage  had  been  [  *388  ] 
occasioned  by  the  servant  acting  within  the  scope  of  her  employ- 
ment. The  jury  found  that  it  was  not.  It  has  been  contended 
to-day,  that  as  the  object  of  the  servant  was  to  light  a  fire, 
she  was  acting  within  the  scope  of  her  employment.  But  she 
stated  that  her  object  was  not  merely  to  light  a  fire,  but  to  clear 
the  chimney ;  and  she  was  well  aware  that  it  was  not  her  duty  to 
clear  the  chimney,  because  she  had  seen  it  done  before  by  the 
carpenter  and  masons.  I  am  unable,  therefore,  to  reconcile  my 
mind  to  the  proposition,  that  when  she  had  a  definite  intention 
of  clearing  the  chimney,  she  can  be  considered  as  acting  within 
the  scope  of  her  employment,  which  was  merely  to  light  the  fire. 

With  respect  to  the  furniture,  the  defendant,  by  his  written 
agreement,  had  engaged  to  deliver  up  at  the  end  of  the  year 
all  the  articles  specified  in  the  inventory.  But  as,  by  the  Scotch 
law,  he  would  have  been  under  the  same  degree  of  responsibility 
without  any  such  express  agreement,  I  do  not  see  why  we  should 
carry  the  responsibility  further,  because  it  has  been  expressed  in 
writing.  In  England,  where,  by  custom,  a  tenant  is  bound  to 
repair,  under  the  common  law,  he  is  not  liable  to  rebuild  in  case 
of  fire.  So  the  meaning  of  this  agreement  is,  that  any  little  loss 
or  damage  in  the  course  of  the  term  shall  be  made  good  by  the 
defendant ;  but  it  was  not  framed  with  a  view  to  cast  on  him  a 

(1)  3  B.  E.  300  (6  T.  E.  650).  (2)  Faculty  Decisions,  June,  1812, 

vol.  xiii.  679. 
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M'Kenzie  total  loss  by  fire.  I  advert  to  the  case  of  Coggs  v.  Bernard  (l), 
M'Leod.  to  shew  that,  by  the  Roman  law,  which  is  the  law  of  Scotland  (2), 
this  case  falls  within  the  third  class  of  bailments.  Holt,  Ch.  J. 
said,  "As  to  the  third  class  of  bailments,  scilicet  locatio,  or 
lending  for  hire,  in  this  case  the  bailee  is  also  bound  to  take 
the  utmost  care,  and  to  return  the  goods,  when  the  time  of  the 
hiring  is  expired.  And  here  again  I  must  refer  to  my  old  author, 
[  *389  ]  *fol.  62  b :  Qui  pro  usu  vestimentorum  auri  vel  argenti,  vel 
alterius  ornamenti,  vel  jumenti,  mercedem  dederit  vel  promiserit, 
talis  ab  eo  desideratur  custodia  qualem  (3)  diligentissimus  pater- 
familias suis  rebus  adhibit,  quam  si  praestiterit,  et  rem  aliquo 
casu  amiserit,  ad  rem  restituendam  non  tenebitur.  Nee  sufficit 
aliquem  talem  diligentiam  adhibere,  qualem  suis  rebus  propriis 
adhiberet  nisi  talem  adhibuerit  de  qua  superius  dictum  est." 
Even  in  such  a  case,  falling  within  the  strictest  rule  of  bailments, 
the  defendant  would  not  be  liable. 

Park,  J. : 

I  am  of  opinion  that  the  direction  of  the  Chief  Justice  was 
correct ;  and  am  satisfied  with  the  finding  of  the  jury,  because 
it  was  not  within  the  scope  of  the  servant's  employment  to  clear 
the  chimney,  which  she  knew  had  been  cleared  before  by  the 
carpenters  and  masons.  Her  duty  was,  in  such  a  case,  to  send 
for  the  artificers.  As  to  the  case  of  Lord  Keith,  I  cannot  agree 
in  that  decision ;  for  when  the  master  prohibits  a  certain  mode 
of  proceeding,  and  the  servant  chooses,  notwithstanding,  to 
resort  to  it,  it  is  a  strong  thing  to  say  the  master  shall  be  liable. 

Upon  the  second  point,  the  Scotch  law  with  respect  to  the 
defendant's  liability,  carrying  that  liability  no  farther  than  the 
written  agreement,  I  think  he  is  not  responsible  to  replace 
the  furniture  destroyed  by  fire. 

Bosanquet,  J. : 

I  am  of  the  same  opinion.  The  direction  of  the  Chief  Justice 
consists  with   the  evidence  as  to  the  Scotch  law.    Where  an 

(1)  2  Ld.  Kay.  909.  whether   the    law    of    Scotland    is 

(2)  It  must  be  taken  that  the  Court  identical  with  Roman  law,  in  this 
had  this  in  evidence.     An  English  or  any  class  of  cases,  or  not. — F.  P. 
Court  cannot   take    judicial  notice  (3)  Vidt  Jones,  87. 
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injury  accrues  from  any  thing  done  in  the  particular  or  general     M4Kenzib 

employment  of  a  servant,  the  master  is  liable  for  the  conse-      m-Leod. 

quence.     Here  the  jury  have  found   that   the  injury  did  not 

accrue  from  any  thing  done  by  the  servant  within  the  scope  of 

her  employment;  and  upon  this  *evidence  we  cannot  say  they       I  *390] 

are  wrong.    The  woman,  who  was  not  in  the  capacity  of  a  superior 

servant,  was  employed  to  light  a  fire,  not  to  clean  the  chimney, 

which  was  the  province  of  other  persons.     She  proposes  to  clear 

it  by  burning  furze;   and   though   cautioned   against    such  a 

course  of  proceeding,  does  it  of  her  own  head,  and  out  of  the 

course  of  her  ordinary  employment. 

The  only  remaining  question  is,  whether  or  not  the  defendant 
is  under  an  express  engagement  to  restore  all  the  articles  of 
furniture  enumerated  in  the  inventory.  No  doubt  a  party  may 
render  himself  so  liable  by  express  contract.  But,  according  to 
the  evidence  given  as  to  the  Scotch  law,  this  agreement  touching 
the  furniture  does  not  carry  the  defendant's  liability  further  than 
the  implied  liability  he  was  under  with  respect  to  the  house. 
The  express  agreement  is,  in  this  case,  the  same  as  the  implied ; 
and  the  effect  of  the  engagement  is  to  deliver  up  the  articles 
at  the  same  time,  and  under  the  same  conditions  as  the  house. 

Alderson,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  the 
finding  of  the  jury  was  correct,  under  the  direction  of  the  Chief 
Justice,  that  the  defendant  was  not  liable  unless  the  injury 
was  occasioned  by  something  done  within  the  scope  of  the 
servant's  duty.  Now  the  words,  "  the  servant's  duty,"  may 
convey  several  meanings.  They  may  mean  cases  where  the 
duty  is  defined  by  precise  orders ;  or  where  something  is 
directed  to  be  done,  and  the  manner  of  doing  it  is  left  wholly  in 
the  discretion  of  the  servant ;  or  where  the  manner  of  doing  it 
is  only  partly  left  in  his  discretion. 

In  the  first  case  the  act  of  the  servant  is  the  act  of  the 
master ;  in  the  second,  the  judgment  exercised  may  be  considered 
the  judgment  of  the  master,  and  the  master  must  be  responsible. 
But  where  he  has  neither  ordered  the  thing  to  be  done,  nor 
allowed  the  servant  any  discretion  *as  to  the  mode  of  doing  it,       [  •391  ] 
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M'Kenzie  I  cannot  see  how,  in  common  justice  or  common  sense,  the 
M'Lbod.      master  can  be  held  responsible. 

To  apply  this  principle  was  the  business  of  the  jury,  and  I 
think  they  have  applied  it  correctly.  It  was  neither  the  province 
of  this  servant  to  clear  the  chimney,  nor  had  she  received  any 
orders  on  the  subject,  but,  on  the  contrary,  had  been  cautioned 
against  the  course  she  pursued. 

Upon  the  second  point,  the  evidence  as  to  the  Scotch  law 

shews  that  this  written  agreement  carries  the  responsibility  of 

the  defendant  no  further  than  that  which  the  law  implies.    If  so, 

the  liability  with  respect  to  the  furniture  is  the  same  as  with 

respect  to  the  house,  and  there  is  no  ground  for  interfering  with 

the  verdict. 

m  Rule  refused. 

im-  SLOWMAN  v.  DUTTOK 

Jan.  17. 
(10  Bing.  402—404  ;  S.  C.  4  Moore  &  Scott,  174  ;  3  L.  J.  (N.  S.)  C.  P.  109.) 

L         J  Slander.     "  He  is  a  thief ;   and  robbed  me  of  my  bricks :  "  Held, 

actionable  without  any  introductory  averment. 

Slander.  The  declaration  stated,  that  the  defendant  slandered 
the  plaintiff,  by  saying  of,  and  to  him,  in  the  presence  of  several 
persons,  "He  is  a  thief; — you  have  robbed  me  of  my  bricks." 
Demurrer  and  joinder. 

Stephen,  Serjt.,  in  support  of  the  demurrer,  contended  that, 
without  a  colloquium,  or  some  other  introductory  averment  to 
shew  that  the  words  were  used  with  intention  to  impute  a  felony, 
it  did  not  appear  from  the  words  themselves  that  any  such 
imputation  was  intended. 

The  word  "  rob  "  is  often  used  colloquially  in  a  loose  sense, 
divested  of  any  such  imputation;  as  commutation  of  tithes  is 
called  robbery  of  the  church  ;  and  for  aught  that  appears  to  the 
contrary,  the  bricks  in  question  might  have  been  taken  from 
[  *403  ]  a  wall,  part  of  the  defendant's  *freehold,  in  which  case  they 
might  be  the  subject  of  trespass,  but  not  of  theft.  In  Tomlimon 
v.  Brittlebank(i),  the  words  were,  "he  robbed  John  White;" 
thereby  meaning  that  the  plaintiff  had  been  guilty  of  an  offence 

(1)  P.  335,  ante  (4  B.  &  Ad.  630). 


vol.  xxxviii.,1      1884.     C.  P.     10  BING.  408—404.  483 

punishable  by  law:  bat  the  decision  that  the  words  were  Slowman 
actionable  was  after  verdict,  which,  by  intendment,  might  supply  dutton. 
the  necessary  facts  to  give  the  words  their  sting ;  and  Little- 
dale,  J.  said,  "  I  do  not  think  the  term  '  to  rob/  necessarily 
means  taking  goods  from  another  by  force  in  the  sense  of  the 
statute,  and  I  very  much  doubt  whether  the  count  is  good."  In 
Holt  v.  Scliolefield(i),  where  it  was  said  of  the  plaintiff,  that  he 
had  forsworn  himself,  and  that  the  defendant  had  three  evidences 
to  prove  it,  it  was  held  by  the  Court  to  be  not  actionable  without 
shewing  that  the  words  were  spoken  with  reference  to  some 
judicial  proceeding  in  which  the  plaintiff  had  been  sworn.  In 
Clarke  v.  Gilbert  (2),  the  words  were,  "  Thou  art  a  thief,  and  hast 
stolen  twenty  load  of  my  furze;"  notwithstanding  which,  the 
Court  gave  judgment  against  the  plaintiff. 

Tindal,  Ch.  J. : 

Whatever  might  have  been  the  result  of  this-  case  before  the 
statute  7  &  8  Geo.  IV.  c.  29,  s.  6  (3),  there  can  be  no  doubt,  now, 
when  that  statute  has  made  it  a  felony,  "  if  any  person  shall  rob 
any  other  person  of  any  chattel,  money,  or  valuable  security, 
every  such  offender,  being  convicted  thereof,  shall  suffer  death 
as  a  felon."  In  the  case  in  Hobart,  the  natural  presumption  is, 
that  furze  should  be  attached  to  the  soil ;  with  respect  to  bricks, 
the  natural  presumption  is,  that  they  are  chattels. 

Park,  J. : 

Tomlinson  v.  Brittlebank  is  decisive  of  this  case;  even  there, 
Littledale,  J.  thought  the  matter  would  *have  been  clear  if  the       f  **o*  1 
word  " rob"  had  been,  as  in  this  case,  connected  with  a  chattel: 
and  it  is  absurd  to  say,  that  the  word  "  bricks  "  implies  parcel  of 
a  freehold.     When  parcel  of  the  freehold,  they  constitute  a  wall. 

Bosanquet,  J. : 

I  am  of  the  same  opinion.  The  imputation,  which  is  naturally 
conveyed  by  the  word  "  rob,"  is  confirmed  by  the  specification  of 
the  article,  bricks. 

(1)  3  E.  E.  318  (6  T.  B.  691).  s.  1.    But  see  the  Larceny  Act,  1801 

(2)  Hob.  331.  (24  &  2o  Vict.  c.  96),  s.  40.— B.  i\ 

(3)  Eepealed  24  &  2o  Vict.  c.  95, 

31—2 
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Rlowman      Alderson,  J. : 

r. 

Dutton.  Bricks  are  chattels,  and  the  learned  Serjeant's  wall  has  no 

foundation. 

Judgment  for  the  plaintiff. 


Jan.  21. 


1834.  BEAUMONT,  Chairman  of  the  COUNTY  FIRE 


OFFICE,  v.  MOUNTAIN  (1). 


1 404  1         (10  Bing.  404—406 ;  S.  C.  4  Moore  &  Scott,  177  ;  3  L.  J.  (X.  S.)  C.  P.  118.) 

Where  an  Act  for  conducting  a  private  concern  is  declared  to  be  a 
public  Act,  and  is  required  to  be  judicially  taken  notice  of  as  such  by  all 
Judges,  without  being  specially  pleaded,  it  is  unnecessary  at  a  trial  to 
prove  it  by  an  examined  copy  of  the  original. 

This  action  was  brought  by  the  plaintiff  as  chairman  and 
director  of  the  County  Fire  Insurance  Company. 

By  an  Act  of  Parliament,  passed  for  regulating  the  affairs  of 
that  Company,  the  chairman  is  authorized  to  sue  alone  on  behalf 
of  the  Company,  after  the  enrolment  of  a  memorial,  authenti- 
cating his  appointment  as  director ;  and  it  is  enacted  that  that 
Act  "  shall  be  deemed  and  taken  to  be  a  public  Act,  and  shall  be 
judicially  taken  notice  of  as  such  by  all  Judges,  justices,  and 
others,  without  being  specially  pleaded." 

At  the  trial  it  was  proved  that  the  plaintiff  acted  as  chairman 
of  the  Company,  and  that  a  memorial  of  his  appointment  had 
been  enrolled  pursuant  to  the  Act. 

It  was  objected  that  that  Act,  being  passed  for  the  private 
objects  of  the  Company,  should  have  been  proved  by  an  examined 
[  *405  ]  copy  of  the  original ;  but  the  objection  *was  overruled,  and  a 
verdict  having  been  given  for  the  plaintiff, 

Taddy,  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit,  on 
the  ground  that  the  Act  had  not  been  put  in  evidence  at  the  trial 
by  a  copy  properly  authenticated. 

He  contended,  that  the  clause  requiring  the  Judges  to  take 
judicial  notice  of  it  as  a  public  Act  only  had  the  effect  of  exempt- 
ing a  party  from  pleading  it  specially,  and  did  not  alter  the  mode 

(1)  See,  as  to  Acts  passed  after  the  1889  (52  &  53  Vict.  c.  63),  s.  9.— 
year  1850,  the  Interpretation  Act,      E.  C. 
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of  proof,  which  ought  to  be  the  same  as  with  other  private  and  Beaumont 
personal  Acts.  In  Brett  v.  BecUes  (l)  it  was  held,  that  an  Act  of  mountain. 
Parliament,  private  in  its  nature,  was  not  made  admissible  in 
evidence  against  strangers  by  a  clause,  declaring  "  that  it  shall 
be  deemed  and  taken  to  be  a  public  Act,  and  shall  be  judicially 
taken  notice  of  without  being  specially  pleaded ; "  and  Lord 
Tenterden  said,  "  Two  grounds  have  been  laid  for  the  admission 
of  this  evidence :  the  one,  that  the  concludiug  clause  renders  it 
admissible  as  a  public  Act ;  the  other,  that,  even  independently 
of  that  clause,  it  is  so  from  its  nature.  The  answer  given  to  the 
first  was,  that  the  clause  only  applied  to  the  forms  of  pleading, 
and  did  not  vary  the  general  nature  and  operation  of  the  Act. 
I  was  inclined  to  that  opinion  at  the  time,  and  my  learned 
brothers  agree  with  me  in  that  impression.  We  also  think  that 
the  second  ground  fails.  It  is  said  that  the  bill  gives  a  power 
of  levying  a  toll  on  all  the  King's  subjects,  and  therefore  the  Act 
is  public.  The  power  given  is  not  so  extensive,  it  is  only  to  levy 
toll  on  such  as  think  fit  to  use  the  navigation.  The  ground, 
therefore,  on  which  it  is  said  the  Act  is  public  and  the  evidence 
admissible  fails ;  and  I  cannot  receive  it." 

(Aldebsqn,  J. :  The  question  in  that  case  was  not  so  much  as 
to  the  mode  of  proving  the  Act,  as  *whether  the  Act  could  be       [  *-*og  } 
taken  as  proof  of  certain  facts  recited  in  it.) 

The  language  of  Lord  Tenterden  is  general,  and  not  confined  to 
the  facts  of  that  case. 

Tindal,  Ch.  J. : 

We  may  decide  on  the  present  application,  without  attempting 
to  distinguish  between  this  case  and  Brett  v.  Beales.  The  Legis- 
lature has  required  us,  without  qualification,  to  take  judicial 
notice  of  this  Act  as  of  a  public  Act ;  we  are  bound  to  obey,  and 
we  should  disobey  if  we  were  to  accede  to  this  application. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 
(1)  34  R.  E.  499  (Moo.  &  Mai.  416). 
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1834.  BELCHER  and  Others,  Assignees  of  MABERLY, 

Jan.  23.  7 

a  Bankrupt,  v.  PRITTIE  and  Another  (1). 


[408] 


(10  Bing.  408—429;  S.  C.  4  Moore  &  Scott,  295 ;  3  L.  J.  (N.  S.)  C.  P.  85.) 

M.,  a  trader  engaged  in  extensive  concerns,  was  in  perilous  circum- 
stances, and  likely  to  become  bankrupt,  although  not  suspected,  from 
January,  1831,  to  January,  1832,  when  he  actually  became  bankrupt. 
Among  others,  he  owed  his  son  12,000/.,  which  debt,  upon  his  son's 
marriage,  was  settled  on  the  son's  wife.  In  May,  1831,  some  of  M.'s 
property  in  Middlesex  was  released  from  mortgage,  and  M.,  at  the  request 
of  his  son,  on  the  1st  of  July,  1831,  conveyed  it  to  the  trustees  under  his 
son's  marriage  settlement,  as  a  security  for  or  in  discharge  of  the  debt 
due  from  him  to  his  son.  The  transfer  was  not  registered,  or  otherwise 
made  public,  till  after  M.'s  bankruptcy.  A  jury  having  found  that 
it  was  not  made  voluntarily  by  way  of  fraudulent  preference,  or  in 
contemplation  of  bankruptcy,  the  Court  refused  to  grant  a  new  trial. 

This  was  an  action  of  trover  for  title  deeds,  brought  by  the 
assignees  of  Mr.  Maberly,  a  bankrupt,  against  the  trustees  under 
the  marriage  settlement  of  his  son  Colonel  Maberly;  and  the 
question  was,  whether  an  assignment  of  a  house  in  the  Regent's 
Park,  by  Mr.  Maberly  to  those  trustees  on  the  1st  of  July,  1881, 
was  a  voluntary  assignment  by  way  of  fraudulent  preference,  and 
made  in  contemplation  of  bankruptcy. 

Mr.  Maberly  became  bankrupt  in  January,  1882. 

In  1828  he  had  given  his  son  a  bond  for  12,8002.  for  money 
borrowed  of  him  to  that  amount.  The  son  married  in  1880, 
and  shortly  before  the  marriage,  this  bond  was  assigned  to  the 
defendants  as  part  of  the  property  to  be  settled  on  his  intended 
wife. 

On  the  1st  of  July,  1881,  Mr.  Maberly  assigned  to  those 
trustees,  to  be  sold  in  discharge  of  this  bond,  the  house  in  ques- 
tion in  the  Regent's  Park ;  and  his  situation  at  that  time,  and 
the  circumstances  which  led  to  the  transfer  were  as  follows : 

He  was  carrying  on  the  business  of  a  banker  at  Edinburgh 
and  in  London,  with  branch  banks  at  Aberdeen,  Montrose,  and 

(1)  See  now  the  Bankruptcy  Act,  Tweedale,  '92,  2  Q.  B.  216,  61  L.  J. 

1883  (46  &  47  Vict.  c.  52),  s.  48;  Q.  B.  505,  66  L.  T.  233.  As  to  "undue 

Ex  parte  Taylor,  In  re  Qoldvmid  (1886)  preference  "  under  s.  8  (3)  (i.)  of  the 

18  Q.  B.  Div.  295,  56  L.  J.  Q.  B.  195 ;  Bankruptcy  Act,  1890  (53  &  54  Vict. 

In  re  Lane,  Ex  parte  Gaze  (1889)  23  c.   71),  see  In  re  Bryant,  Ex  parte 

Q.  B.  D.  74,  58  L.  J.  Q.  B.  373,  61  Bryant  (C.  A.)  '95,  1*  Q.  B.  420,  64 

L.  T.   54;  In  re  Twredale,  Ex  parte  L.  J.  Q.  B.  417,  72  L.  T.  133.— R.  C. 
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Glasgow ;  he  had  a  bazaar  in  London,  which  yielded  a  return  of      Belcher 
2,000/.  a  year  and  upwards  ;  &nd  an  estate  in  Surrey,  which  he      pmttih. 
farmed  himself  with  a  considerable  outlay  of  capital,  buying 
sheep  to  the  number  of  700  or  800,  having  stock  worth  some 
thousands  *of  pounds,  and  laying  out  large  sums  of  money  in       [  #409  ] 
substantial  improvements,  such  as  draining,  and  building  a  lodge 
to  a  handsome  residence  in  which  he  lived  at  the  time :  this,  and 
some  other  property,  was  estimated  at  56,000/.  by  a  surveyor 
called  on  the  part  of  the  plaintiffs ;  the  defendants'  surveyor 
estimated  it  at  near  90,000/.     The  whole  was  subject  to  mort- 
gages to  about  68,680/.     In  the  spring  of  1881,  Mr.  Maberly 
was  engaged  in  a  negotiation  for  a  loan  to  the  Government 
of  Terceira;  and  though  the  negotiation  closed  on  the  9th  of 
June,  he  expected  it  to  revive,  and  to  produce  him  a  considerable 
profit. 

From  the  beginning  of  1881,  however,  the  proportion  of  cash 
ready  to  meet  the  engagements  of  his  banks  was  always  small. 
In  January,  1881,  the  customers'  deposits  were  about  95,000/. ; 
the  cash  and  bills  in  hand  about  17,000/. :  the  deficiency  about 
77,000/.  In  April  the  deficiency  was  about  74,000/.,  in  May  about 
51,000/.  On  the  15th  of  June  the  deposits  were  98,000/.  and 
upwards ;  the  cash  and  bills  about  31,000/.;  the  deficiency  about 
67,000/.  On  the  80th  of  June  the  deposits  were  about  101,000/. ; 
the  cash  and  bills  about  26,000/. ;  the  deficiency  about  75,000/. ; 
at  which  amount  or  thereabouts  it  continued  till  his  bankruptcy 
in  January,  1882,  without  any  effort  on  his  part  to  convert  his 
property  into  money  to  meet  it.  The  statement  of  the  balances 
of  all  his  concerns  was  transmitted  to  him  daily. 

Up  to  the  9th  of  May,  1881,  Mr.  Maberly  had  also  been  con- 
cerned in  partnership  with  Mr.  John  Baker  Richards  in  a  large 
linen  manufactory  in  Scotland. 

In  1825  he  borrowed  of  Mr.  Leader  75,000/.,  to  secure  which 
he  gave  a  mortgage  on  his  real  property,  on  his  share  in  the  linen 
manufactory,  and  on  his  bazaar;  assigning  also  for  the  same 
purpose,  two  debts  amounting  to  8,685/.,  and  certain  life  policies. 
Mr.  Leader  dying,  his  executors  applied  for  payment  of  the 
75,000/.,  when  Mr.  Maberly  requested  the  matter  *might  stand  over  [  *4io  ] 
till  Mr.  Leader's  son  came  of  age.     When  that  period  arrived, 


488  1834.     C.  P.     10  BING.  410—411.  [r.r. 

Bblcher  Mr.  Maberly  declared  his  inability  to  furnish  the  money  without 
Prittib.  transferring  his  share  in  the  linen  concern.  It  was  accordingly 
sold  to  Mr.  Leader's  son,  who  had  not  been  brought  up  to  busi- 
ness, for  104,000/. ,  and  on  the  9th  of  May,  1881,  after  deducting 
the  75,000/.,  he  paid  Mr.  Maberly  the  surplus,  about  28,000/. 
This  transaction  was  not  made  public,  nor  disclosed  even  to  the 
clerks  in  the  house,  Mr.  Maberly  having  stipulated  that  the 
announcement  of  the  transfer  might  be  postponed  till  a  dissolu- 
tion of  Parliament,  alleging,  first,  that  it  might  injure  him  with 
his  constituents  at  Abingdon,  who  were  engaged  in  a  sacking 
manufacture ;  and,  afterwards,  that  it  might  occasion  a  run  on 
his  Scotch  banks.  A  further  delay  in  the  announcement  being 
requested  and  refused  in  December,  1881,  he  stopped  payment 
on  the  2nd  of  January,  1882. 

But  though  this  transaction  was  not  made  public  in  May,  1881, 
Mr.  Maberly's  son  was  apprized  of  it  in  June  by  one  of  Mr. 
Leader's  executors,  and  according  to  Mr.  Maberly's  examination 
before  a  commissioner  under  the  Act  of  1  Will.  IV.  c.  22,  came  to 
his  father,  who  was  confined  to  his  bed  by  illness,  on  the  18th 
of  June,  saying,  "he  understood  from  Masterman  that  examinant 
had  sold  his  share  in  the  linen  concern  to  Leader,  who  had  paid 
him  28,000/.  in  money,  and  had  given  up  to  him  all  the  various 
securities,  he,  Leader  held;  and,  therefore,  he  (the  son)  much 
wished  that  examinant  should  give  to  his  wife's  trustees,  the 
Regent's  Park  house  as  a  security  for  the  payment  of  the  bond 
which  he  had  settled  on  her  previously  to  the  marriage:"  he 
then  said,  "Will  you  therefore  give  Walford  directions  about  it?" 
Examinant  said  he  would,  directly,  and  that  his  son  was  at  liberty 
to  call  on  Walford  and  arrange  the  matter.  Mr.  Walford,  who 
was  the  family  solicitor,  received  on  the  18th  of  June,  1881,  a 
[  *4H  ]  letter  from  Mr.  Maberly,  at  the  *end  of  which  he  said,  "  Do 
convey  over  to  the  colonel's  trustees  the  house  and  furniture  in 
the  Eegent's  Park,  instead  of  the  bond  of  mine  which  they  hold, 
and  which  was  settled  on  his  wife.  Let  it  be  done  immediately, 
and  I  will  sign  it."  Walford  said,  that  on  the  15th  of  June  he 
went  to  Mr.  Maberly,  who  told  him,  as  the  lease  was  relieved 
from  being  any  longer  in  charge  to  Mr.  Leader,  he  wished  to 
make  it  over  to  Colonel  Maberly's  trustees  in  discharge  of  a  bond 
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of  10,000Z.  or  12,000/.,   which  was  assigned  on  the  colonel's     Bklchbr 
marriage.    Walford  told  him,  the  trustees  could  not  take  it  in      prittib. 
satisfaction  of  the  bond;  but  that  it  might  be  made  over  in  trust 
to  sell  and  apply  the  proceeds,  as  far  as  it  went,  in  satisfaction 
of  the  bond.    A  deed  was  accordingly  drawn  up  to  that  effect, 
and  executed  by  Mr.  Maberly  on  the  1st  of  July. 

Mr.  Maberly  further  deposed  before  the  commissioner,  that  he 
did  not  make  the  assignment  spontaneously,  but  at  the  particular 
request  of  his  son  upon  the  occasion  before  described.  That  he 
did  not  contemplate  bankruptcy,  but  thought  a  large  surplus 
would  remain  on  winding  up  his  affairs. 

The  assignment  was  not  docquetted  under  the  Land  Revenue 
Acts  till  the  7th  of  January,  1882,  nor  enrolled  at  the  auditor's 
office  till  the  12th  of  that  month :  on  the  24th  it  was  registered 
in  the  county. 

The  debts  proved  under  Mr.  Maberly's  commission  were  about 
118,000Z.,  the  assets  realised  by  the  assignees  about  68,000/. 
Between  July  and  December,  1881,  there  had  been  no  pressure 
of  creditors,  or  run  upon  Mr.  Maberly's  banks,  and  to  most 
persons  his  failure  was  unexpected. 

He  was  described  as  being  a  person  of  a  sanguine  disposition. 

Upon  these  facts  Tindal,  Ch.  J.  left  it  to  the  jury  to  say, 
whether  they  were  satisfied  that  on  the  1st  of  July,  1831,  Mr. 
Maberly  handed  over  these  deeds  to  his  son,  *or  allowed  them  [  *412  ] 
to  be  transferred  to  his  son,  of  his  own  spontaneous  free  will, 
because  he  wished  to  favour  his  son ;  or,  whether  he  did  it  because 
his  son  asked  him,  and  because,  knowing  the  situation  in  which 
he  was  at  that  time,  he  believed,  that  if  he  did  not  yield  to  the 
more  gentle  request  of  his  son,  the  trustees  would  enforce  it. 
Assuming  that  he  gave  the  deed  spontaneously  to  his  son,  the 
jury  were  to  say,  whether  he  was  in  such  a  situation,  looking  to 
^Jhe  whole  surrounding  circumstances,  looking  to  his  own  state- 
ment as  it  had  been  put  in  evidence  in  the  cause,  as  to  consider 
his  bankruptcy  inevitable. 

The  jury  having  found  a  verdict  for  the  defendants, 

Wilde,  Serjt.,  in  Michaelmas  Term,  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  evidence,  and  that 
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Belcher  the  jury  had  been  misdirected.  No  case  had  gone  so  far  as  to 
Prittie.  decide  that,  in  order  to  avoid  a  transfer  made  under  these  cir- 
cumstances, the  party  must  consider  his  impending  bankruptcy 
inevitable.  The  principle  established  by  Cook  v.  Rogers  (l), 
Gibbins  v.  Phillips  (2) ,  and  Poland  v.  Glyn(2),  is,  that  the  transfer 
is  void,  if  bankruptcy  be  only  in  the  contemplation  of  the  party. 

The  Court,  however,  were  unanimously  of  opinion  that  the 
direction  to  the  jury,  although  couched  in  strong  terms,  was,  in 
substance,  correct;  and  refusing  a  rule  nisi  on  that  ground, 
granted  it  on  the  ground  of  the  verdict  being  against  the  evidence. 

Coleridge  and  Talfourd,  Serjts.,  who  shewed  cause,  contended : 

[  *413  ]  First,  that  the  application  to  Mr.  Maberly  by  his  son  *was, 

considering  the  connection  between  the  parties,  equivalent  to 
legal  compulsion ;  a  request  by  a  son,  coupled  with  the  power  to 
enforce  it  at  law,  being  all  that  is  requisite  to  ensure  compliance. 
The  probability  of  such  a  request  under  the  circumstances  was  a 
sufficient  voucher  for  the  truth  of  the  father's  statement. 

Secondly,  Considering  the  extensive  concerns  in  which  he  had 
always  been  engaged,  the  sanguine  nature  of  his  disposition,  and 
the  continuance  of  expenditure  in  improving  his  estates,  the 
father  could  not,  in  July,  have  had  in  contemplation  a  bank- 
ruptcy, which  did  not  take  place  till  the  ensuing  January.  In 
most  of  the  decided  cases,  the  bankruptcy  has  followed  almost 
immediately  after  the  disputed  transfer.  In  none  of  them  has 
there  been  an  interval  of  six  months  between  the  two  events: 
Fidgeon  v.  Sharpe  (4),  Wheelivright  v.  Jackson  (5),  Lintott  v. 
Bartlett  (6),  Round  v.  Hope  Byde  (7),  Harman  v.  Fisliar  (s),  Flook 
v.  Jones  (9). 

Wilde  and  Spankie,  Serjts.,  in  support  of  the  rule,  contended 
that  the  son's  request,  even  if  made  in  the  way  represented  by 
his  father,  did  not  amount  to  such  a  degree  of  compulsion  as  to 

(1)  7  Bing.  438.  (6)  3  Wile.  47. 

(2)  7  B.  &  C.  529.  (7)  1  Co.  B.  L.  94. 

(3)  4  Bing.  22,  n. ;  2  D.  &  B.  310.  (8)  Cowp.  117. 

(4)  5  Taunt.  539.  (9)  4  Bing.  20. 

(5)  5  Taunt.  109. 
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justify  the  transfer;  and  urged  the  probability  of  the  father  bblchbb 
wishing  to  secure  his  son  at  a  time  when  the  father's  affairs  pbittie. 
were  almost  desperate. 

From  this  state  of  his  affairs,  from  the  continued  and  heavy 
deficiency  in  his  banking  account,  which  from  June  to  December 
he  never  made  any  effort  to  retrieve,  but,  above  all,  from  the 
6ecrecy  with  which  the  transfer  of  his  share  in  the  Scotch  linen 
concern  was  conducted,  and  his  stipulation  that  the  announce- 
ment of  that  transaction  should  be  postponed  lest  it  should  cause 
a  run  *on  his  banks,  preceded  as  that  stipulation  had  been  by  [  *4H  ] 
another  and  a  colourable  reason,  they  argued  that  bankruptcy 
must  have  been  in  his  contemplation  in  May  and  July,  18S1 ; 
and,  if  so,  the  accident  of  its  having  been  deferred  till  the  secrecy 
for  which  he  had  stipulated  was  at  an  end,  did  not  alter  the 
nature  of  the  case. 

Tindal,  Ch.  J. : 

The  question  now  before  the  Court  is  not  whether  we  are 
absolutely  satisfied  with  the  present  verdict.  But  we  are  called 
upon  to  say,  whether,  upon  the  facts  and  circumstances  that  have 
been  stated  before  us,  and  the  reasoning  of  the  learned  counsel 
grounded  upon  these  facts,  we  are  able,  with  sufficient  clearness, 
to  see  that  the  jury  have,  upon  all  these  facts  and  reasons,  come 
to  a  wrong  conclusion  in  finding  their  verdict  for  the  defendant. 
Because  where  a  case  involves  not  matter  of  law  but  that  which 
is  purely  a  question  of  fact,  and  that  fact  has  been  submitted  to 
those  whom  the  law  has  constituted  the  judicesfacti,  we  are  not 
at  liberty  to  take  away  from  the  party  the  right  which  he  has 
acquired  from  the  mouth  of  the  jury,  though  we  may  entertain 
some  degree  of  doubt  whether  they  have  come  to  a  right  con- 
clusion. Before  we  send  the  party  down  again  we  ought  to 
perceive,  if  not  with  moral  certainty,  at  least  with  a  degree  of 
clearness  approaching  to  it,  that  the  jury  have  done  wrong. 
Upon  looking  at  these  facts  and  considering  the  arguments  that 
have  been  urged,  I  cannot  bring  my  mind  to  say  that  I  feel  that 
degree  of  doubt  upon  the  present  finding  of  the  jury  that  disposes 
me  to  send  the  cause  back  again.  The  question  what  is  the 
intention  of  a  man  performing  a  certain  act,  is  to  be  judged  of, 
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Belcher      not  by  the  Judges  of  the  land,  but  a  jury.     It  is  a  question 
pbittie.      involving  the  consideration  of  fraud,  which,  upon  all  occasions, 
has  been  said  to  be  solely  and  peculiarly  for  the  consideration  of 
a  jury. 
[  415  J  In  the  present  case,  the  right  of  the  defendants  to  maintain  the 

verdict  depends  not  solely  upon  the  investigation  of  one  fact,  but 
of  many;  and  there  are  two  perfectly  distinct  grounds  upon 
which  the  verdict  can  be  maintained. 

The  plaintiffs  are  bound  to  shew  affirmatively  that  the  deed 
sought  to  be  set  aside  by  this  action  was  a  deed  executed  in  con- 
templation of  bankruptcy.  They  are  also  bound  to  establish, 
that  when  Mr.  Maberly  executed  the  assignment  he  executed  it 
spontaneously,  and  not  as  yielding  to  the  solicitation  and  request 
of  the  party  who  had  a  right  to  demand  it  of  him.  As  we 
cannot  tell  upon  which  of  those  two  grounds  the  jury  have 
formed  their  conclusion,  we  must  see  if,  upon  both,  they  are 
wrong. 

With  respect  to  the  first  point,  whether  bankruptcy  was 
contemplated,  or  not,  it  appears  to  me  that  this  cause  came 
before  the  jury  encumbered  with  more  difficulties  in  the  way  of 
proving  that  bankruptcy  was  in  the  contemplation  of  the  party, 
than  have  occurred  in  any  other  case  that  I  remember.  In  the 
earlier  cases  in  which  this  doctrine  was  brought  forward,  and  in 
which  juries  have  set  aside  payments  and  deeds  in  consequence 
of  the  contemplation  of  bankruptcy,  the  bankruptcy  followed 
immediately  after  the  act  done.  In  the  very  first  case  that 
occurred,  that  of  Alderson  v.  Temple  (l),  before  Lord  Mansfield, 
the  money  was  sent  by  post  on  the  7th,  and  the  act  of  bankruptcy 
occurred  on  the  8th.  In  the  next  case,  of  Harman  v.  Fishar  (2), 
before  the  same  eminent  Judge,  the  notes  were  folded  up  and 
delivered  to  the  favoured  creditors  at  five  o'clock,  and  at  six  the 
bankrupt  absconded.  These  were  the  first  cases  that  occurred, 
and  there,  so  immediately  does  the  bankruptcy  follow  the  favour 
[  *4i<;  ]  done  to  the  creditor,  that  no  person  *can  doubt  the  bankruptcy 
so  following  must  have  been  in  the  contemplation  of  the  party  at 
the  time  of  the  act  complained  of ;  and  I  cannot  but  think  Lord 
Mansfield  would  have  paused  long,  before  he  would  have  come 

(1)  4  Burr.  2235.  (2)  Cowp.  117. 
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to  the  same  conclusion  in  this  case,  where  a  party  executes  a  belcher 
deed  upon  the  1st  of  July,  goes  on  in  trade,  holds  himself  out  to  pmttie. 
the  world  as  a  man  paying  his  way,  and  does  not  come  into  any 
difficulties  in  fact  until  the  2nd  of  January  following.  And  we 
ought  to  pause,  and  ascertain  whether  there  is  any  other  ground 
that  could  have  made  this  an  honest  transaction,  before  we  come 
to  a  contrary  conclusion.  I  by  no  means  say  that  any  precise 
limit  can  be  drawn ;  but  it  requires  great  caution  to  come  to  the 
affirmative  of  the  proposition,  that  the  act  is  a  fraudulent  one, 
when  the  time  of  bankruptcy  is  so  long  subsequent.  It  is  impos- 
sible to  say,  that  a  man  who  for  six  months  carries  on  business, 
and  who,  when  he  fails,  has  a  sum  amounting  to  68,000/.,  is  not 
a  man  who  by  possibility  might  have  expected  he  could  have 
carried  himself  through  his  difficulties,  when  in  fact  we  find 
that  for  six  months  he  is  able  to  do  it.  It  must  always  be 
borne  in  mind  that  the  proposition  is  not  what  we  may  now  think 
of  his  affairs,  the  bankruptcy  having  taken  place,  and  having  the 
accounts  before  us,  detailed  with  great  accuracy,  but  we  must 
consider  the  judgment  he  himself  might  form  upon  his  own 
transactions  at  the  time.  Looking  at  the  concerns  in  which  he 
was  involved,  the  bazaar  he  was  carrying  on,  and  the  banking 
concern  in  Scotland,  which  was  one  which  might  have  terminated 
differently,  looking  at  the  loan,  then  a  pending  and  not  a  closed 
transaction,  who  is  to  say  whether  he  himself,  passing  his  own 
judgment  upon  the  transactions  then  going  on  under  his  control, 
and  taking  a  favourable  view  of  them,  might  not  expect,  as  I 
think  he  did,  a  favourable  and  not  an  unfavourable  termination  at 
the  *end  of  the  year  ?  But,  after  all,  that  is  not  the  question.  We  [  *-*i "  ] 
are  not  to  say  whether  such  was  his  opinion,  but  whether  the  jury, 
composed  of  men  of  business,  men  in  the  same  line  as  himself,  and 
therefore  able  to  draw  conclusions  and  inferences  better  than  we 
can,  have  so  clearly  come  to  so  wrong  a  conclusion  that  we  are  to 
set  their  judgment  aside,  and  send  the  case  to  another  jury. 

But  there  is  another  part  of  the  transaction.  Mr.  Maberly 
has  been  examined  upon  his  oath,  and  he  declares,  explicitly  and 
clearly,  that  he  was  not  in  contemplation  of  bankruptcy  at  the 
time  of  this  transaction,  but  that  he  thought  a  large  surplus 
would  remain. 
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Belcher  Observations  have   been   made,   and   very  strong  ones,  with 

Pbittie.  respect  to  the  degree  of  weight  to  be  attributed  to  his  judgment 
under  the  existing  state  of  his  circumstances.  But  those  observa- 
tions were  also  made  to  better  judges  of  the  weight  that  ought 
to  be  attacked  to  them, — to  merchants  in  the  city,  selected  as 
the  jury  to  try  the  cause;  and  unless  we  see  that  they  were 
decidedly  wrong,  we  ought  not  to  interfere.  I  cannot  help 
thinking  that  selecting  the  balances  by  the  accountant  after  the 
bankruptcy  took  place,  and  drawing  those  balances  to  a  very 
formal  and  nice  conclusion  upon  certain  days  in  each  month, 
and  at  the  same  time  calculating  his  resources,  may  not  give  the 
same  materials  for  forming  a  conclusion  to  us  at  present,  which 
the  real  state  of  the  circumstances  gave  to  him.  In  the  first 
place,  the  amount  of  surplus  is  very  much  diminished  beyond 
what  he  had  calculated ;  and  next,  it  is  not  at  all  likely  that 
upon  each  succeeding  day  of  the  month  when  this  account  is 
taken,  he  himself  brought  forward  his  ultimate  resources  with 
the  same  degree  of  accuracy  with  which  they  are  now  submitted 
to  us. 

The  second  point  upon  which,  in  order  to  grant  a  new  trial, 
[  *418  ]  we  must  think  the  jury  wrong,  is  this,  was  *the  act  spontaneous  ? 
There  is  evidence  of  the  fact  of  the  application  by  the  son  ;  and 
it  appears  to  me,  under  the  circumstances  of  this  case,  the  son 
is  the  person  of  all  others  likely  to  be  selected  to  make  the 
application,  as  far  as  the  delicate  situation  of  his  father  was  con- 
cerned. If  the  son  had  not  been  so  selected  by  his  trustees, 
negative  evidence  certainly  might  have  been  obtained  that  the 
trustees  had  never  so  interfered.     But  none  such  was  obtained. 

If  the  jury  are  unable  to  say  that  Mr.  Maberly  has  been  guilty 
of  perjury  upon  this  point,  why  should  we  say  it  ?  The  case  was 
one  originally  of  suspicion :  one  that  called  upon  the  assignees 
to  make  the  investigation.  They  have  made  that  investigation  : 
the  jury  have  come  to  a  conclusion,  and  I  think  it  ought  not  to 
be  disturbed. 

Park,  J. : 

I  am  of  the  same  opinion.  This  case  having  occupied  the 
greater  part  of  three  days,  it  has  given  the  Court  a  full  oppor- 
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tunity  of  considering  it  in  all  its  bearings  and  circumstances.  Belcher 
Both  the  questions  which  his  Lordship  has  stated  were  questions  prittie. 
of  fact  for  the  jury ;  they  were  submitted  to  the  jury  in  a  proper 
manner;  and  the  question  that  remains  is, — Can  we  see  that 
the  jury  were  so  diametrically  wrong  in  the  conclusion  that 
they  drew  upon  both  these  questions,  that  we  must  necessarily 
send  them  down  to  a  fresh  investigation  ? 

There  never  was  a  case  of  the  contemplation  of  bankruptcy, 
where  the  act  contested  as  being  fraudulent  was  at  such  a 
distance  of  time  as  this  was  from  the  period  of  bankruptcy.  It 
seems  to  me  that  the  length  of  time  alone,  if  that  were  the  only 
circumstance  in  the  case,  is  sufficient  to  prevent  our  interposing, 
the  jury  having  acted  upon  it.  But  all  these  cases  must  depend 
upon  a  variety  of  circumstances ;  and  it  must  be  admitted  that 
the  decisions  upon  this  subject  have  *gone  as  far  as  they  ought  [  *419  ] 
to  go  upon  any  question  of  fact. 

It  has  been  supposed  that  Mr.  Maberly  was  in  embarrassed 
circumstances  at  the  time  ;  and,  no  doubt,  if  we  come  to  look  at 
it  in  that  way  now,  taking  all  the  circumstances  into  considera- 
tion as  they  have  been  detailed  by  the  persons  concerned  as 
assignees,  it  does  appear  that  he  was  in  embarrassed  circum- 
stances from  the  multiplicity  of  his  concerns.  But  his 
embarrassed  circumstances  are  not  conclusive  evidence  of  the 
contemplation  of  bankruptcy,  and  therefore  that  alone  will  not 
answer  the  purpose.  It  is  admitted  that  the  assignment  here 
was  to  a  bond  fide  creditor ;  that  Colonel  Maberly  had  money 
of  his  own,  independent  of  his  father,  which  he  had  lent  to  his 
father  before  his  marriage.  His  father  had  given  him  a  bond 
for  12,800/. ;  and  the  son  when  he  married  settled  it  upon  his 
wife.  It  appears,  and  that  is  swtrn  by  Mr.  Maberly  himself, 
that  his  son  came  to  him  and  told  him  what  Mr.  Masterman  had 
informed  him, — and  Mr.  Masterman  confirms  him  in  that 
respect — not  that  any  thing  had  arisen  that  would  lead  to 
insolvency,  but  that  his  property  was  released ;  and  that  now 
the  property  was  released,  he  wished  him  to  settle  it  by  way  of 
security  for  the  bond.  What  could  be  more  natural  ?  The  son 
is  married;  and  if  he  could  get  a  real  security  for  money 
advanced,  it  is  natural  he  should  do  so.     But  then  it  is  asked, 
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belcheb  what  importunity  was  there  here  ?  There  was  not  the  importunity, 
Pbittie.  or  the  pressure,  or  the  threats  that  a  total  stranger  might  make 
upon  the  father ;  but  every  parent  would  be  much  more  likely  to 
yield  to  the  request  of  a  son.  Lord  Ellenborough,  in  Crosby  v. 
Crouch  (l),  puts  it  thus :  "  In  considering  whether  the  act  in 
question  were  in  this  sense  properly  voluntary,  it  is  material  to 
[  *420  ]  see  *from  which  party  the  proposition  of  making  the  deposit 
originated ;  whether  from  the  bankrupt  or  from  the  defendant. 
It  certainly  proceeded  wholly  from  the  defendant.  He  is  stated 
to  have  required  the  act  to  be  done.  It  is  therefore,  upon  any 
fair  interpretation  of  the  words,  not  referable  to  any  supposition 
of  favour  and  preference  exercised  on  the  part  of  the  bankrupt, 
but  to  urgency  and  importunity  applied  on  the  part  of  the  person 
obtaining  the  deposit ;  and  it  has  not  been  suggested,  that  such 
requisition  and  urgency  were  colourable."  And  so  I  say  here. 
Urgency  depends  upon  the  station  in  which  each  party  stands ; 
and  a  very  little  act  on  the  part  of  a  son  would  be  as  strong 
towards  a  father  as  if  a  stranger  had  threatened  to  arrest  him. 

Of  the  trustees,  Mr.  Smith  was  the  only  one  resident  in 
England.  But  the  person  more  likely  to  interfere  would  be  the 
cestui  que  trust  than  a  mere  trustee.  And  if  Mr.  Maberly  had 
endeavoured  to  place  the  property  as  his  own  act  under  his  son's 
m  control,  would  he  not  immediately  have  sent  to  his  agent  ?  But 
the  son  goes  to  the  father ;  fifteen  days  intervene  between  the 
instructions  and  the  actual  execution  of  the  deed ;  it  is  not 
enrolled  until  six  months  afterwards ;  and  it  is  clear  he  would 
have  done  every  thing  to  give  it  the  appearance  of  actual  pressure 
and  force  upon  him,  if  he  had  meant  to  commit  this  fraud. 
Would  he  not  have  done  more  than  this  ?  Would  he  not  have 
secured  more  if  he  meant  to  act  fraudulently  ?  In  the  manner 
of  the  transaction,  and  every  thing  done  in  it,  it  is  free  from 
those  circumstances  which  we  have  always  seen  in  cases  of  this 
kind  where  the  deposit  or  payment  is  made  just  on  the  very  eve 
and  at  the  moment  when  the  party  is  about  to  become  a  bank- 
rupt. It  seems  to  me  there  is  nothing  in  this  case  that  can 
warrant  us  in  refusing  to  come  to  the  conclusion  that  this  was, 
not  what  I  should  call  a  compulsory  act,  but  arising  from  a  sort 

(1)  11  East,  256. 
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of  importunity.  *I  do  not  mean  to  recede  from  anything  I  am  belcher 
reported  to  have  said  in  Cook  v.  Rogers  (l),  but  I  think  that  this  pbittie. 
case  must  be  determined  upon  its  own  particular  circumstances.       [  **2i  ] 

Perjury  is  not  imputed  to  the  bankrupt ;  and  I  will  conclude 
with  reading  that  which  he  has  said,  "I  did  not  contemplate 
bankruptcy  when  I  executed  the  said  indenture  of  assignment ; 
nor  did  I  execute  the  same  with  an  intention  to  defeat  or  delay 
any  of  my  creditors  in  obtaining  payment  of  debts  owing  by  me 
to  them.,, 

BOSANQUET,  J.  : 

I  also  agree  in  thinking  that  sufficient  grounds  have  not  been 
laid  before  the  Court  for  disturbing  the  verdict.  Two  grounds 
must  be  established  by  the  assignees :  first,  that  the  transaction 
was  voluntary  on  the  part  of  the  bankrupt ;  and,  secondly,  that 
it  took  place  in  contemplation  of  bankruptcy.  But  those  are 
questions  of  fact ;  and  though  it  is  not  necessary  for  the  Court 
to  say,  if  the  jury  had  come  to  a  different  conclusion  upon  those 
two  questions,  that  they  would  have  taken  upon  themselves  to 
set  aside  that  verdict,  yet  they  must  be  fully  satisfied  upon  those 
questions  of  fact  that  the  present  verdict  is  wrong  before  they 
can  disturb  it. 

The  case  has  been  argued  with  great  ability  on  both  sides; 
and  a  great  many  topics  have  been  brought  before  the  Court 
leading  to  the  conclusion  sought  to  be  established  on  the  one 
side  and  on  the  other.  The  same  topics  were  brought  before  the 
jury  and  urged  at  the  trial ;  and  I  am  not  prepared  to  say  that 
they  might  not  have  drawn  a  conclusion  one  way  or  the  other. 
But  I  am  by  no  means  satisfied  that  they  have  come  to  a  wrong 
conclusion. 

The  first  of  these  questions  is,  was  this  transaction  voluntary 
on  the  part  of  Mr.  Maberly,  the  bankrupt  ?  *In  order  to  make  [  *422  l 
that  out,  it  is  insisted,  according  to  the  representation,  and  the 
only  representation  that  we  have  of  the  circumstances,  that  it 
does  not  appear  there  was  any  such  urgency  used  towards 
Mr.  Maberly  as  amounted  to  any  thing  like  compulsion  on  the 
part  of  the  creditor.     Now,  what  is  the  case  ?    Mr.  Maberly  had 

(1)  7  Bing.  438. 
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Belches     given,  on  valuable  consideration,  a  bond  for  12,3002.  to  his  son 
Pbittie.     before  his  marriage ;  his  son  had  assigned  it  to  trustees  for  his 
wife ;  and  at  the  period  in  question,  the  15th  of  June,  Colonel 
Maberly  calls  upon  his  father — having  learned  that  certain 
securities    that   his  father  had  before   made  over  to  certain 
persons  had  been  released — and    represents  to  him  that  he 
wishes  he  would  assign  the  property  in  question,  in  satisfaction 
of  the  bond,  to  the  trustees  for  his  wife.     Upon  this  point  the 
question  for  the  jury  to  determine  is  this,  Is  Colonel  Maberly 's 
making  this  application  to  be  considered  as  insisting  upon  his 
right?    We  have  the  representation  of  Mr.  Maberly,  the  bank- 
rupt, upon  the  subject.     He  is  asked  the  question,  whether  the 
assignment  was  spontaneous  on  his  part,  and  he  says  it  was  not. 
Observations,  and  very  fair  observations,  have  been  made  upon 
that  statement;   and  it  is  said,  that  Mr.  Maberly  might  have 
understood  the  word  "  spontaneous  "  in  the  sense  of  its  not  being 
his  own  offer  in  the  first  instance,  without  any  application  having 
been  made.    Be  it  so.    But  he  goes  on  further,  to  give  the  reason 
why  he  did  assign ;  and  he  states  the  transaction  which  occurred, 
and  the  manner  in  which  it  occurred.     The  son  called  upon  him, 
and  requested,  as  the  securities  were  let  loose,  that  orders  should 
be  given  to  the  attorney  to  secure  the  property  in  question  by 
some  formal  instrument.     Now,  I  think  it  was  for  the  jury  to 
say,  upon  this  part  of  the  case,  whether  or  not  they  were  of 
opinion  that  Colonel  Maberly,  however  delicately  and  respectfully 
[  *423  ]      he  might  have  conducted  *himself,  did  or  did  not  convey  to  the 
mind  of  Mr.  Maberly  that  he  was  coming  to  insist  upon  a  right ; 
insisting  upon  that  right  respectfully,  as  between  father  and  son, 
but  still  representing  what  he  had  a  right  to  insist  upon.     This 
bond  was  made  over  to  trustees,  and  the  trustees  had  a  right  to 
call  upon  Mr.  Maberly  to  discharge  it ;  and  if  he  did  not,  the 
trustees  had  a  right  to  sue  Mr.  Maberly  upon  the  bond.     Then, 
that  being  the  case,  it  was  a  question  for  the  jury  to  consider 
whether  it  was  or  was  not  a  voluntary  act  on  his  part.    I  am  not 
prepared  to  say,  upon  that  part  of  the  case,  if  they  had  drawn 
a  different  conclusion,  that  we  must  necessarily  have  set  aside 
their  verdict. 

But  the  more  important  part  of  the  case  is  the  second  question, 
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namely,  whether  this  was  done  by  Mr.  Maberly  in  contemplation  belcher 
of  bankruptcy.  In  other  words,  whether  Mr.  Maberly,  at  the  protib. 
time  he  assented  to  this  proposal  of  his  son,  on  the  15th  of  June, 
expected  that  bankruptcy  would  take  place.  Now,  this  was  a 
matter  peculiarly  for  the  consideration  of  the  jury.  The  state 
of  Mr.  Maberly's  affairs,  as  they  turned  out,  was  laid  before  the 
jury  in  detail.  They  had  a  full  opportunity  of  considering  what 
that  state  was,  and  what,  in  their  judgment,  as  commercial  men, 
must  have  been  the  inference  that  a  commercial  man  would  draw 
from  the  state  of  his  affairs,  knowing,  as  it  is  represented  he  did 
know,  what  the  state  of  his  affairs  was,  daily,  and  that  he  had  an 
opportunity  of  examining  them. 

But  there  is  another  circumstance  to  be  taken  into  considera- 
tion, which  is,  the  manner  in  which  Mr.  Maberly  estimated  the 
value  of  his  own  property.  We  have  an  account  of  the  state 
of  the  property,  and  what  it  produced.  But  Mr.  Maberly's 
estimate  of  the  property  might  be,  and  according  to  his  own 
account  was,  very  different  from  that  which  is  represented  by 
the  evidence  to  be  the  result  of  it. 

Then  another  question  is,  whether  Mr.  Maberly  contemplated  [  424  J 
the  power,  by  his  exertions,  of  getting  through  his  difficulties. 
It  is  said  on  the  part  of  the  assignees,  that  he  was  an  active  and 
sanguine  man,  not  easily  subdued  ;  and  if  so,  it  is  to  be  supposed 
that  between  the  1st  of  July  and  the  time  he  actually  became  a 
bankrupt,  he  would  not  have  made  some  exertions  to  put  off  the 
evil  day,  unless  he  contemplated  that  that  evil  day  was  certain  ? 
That  is  a  fair  argument.  But  on  the  other  hand,  we  must  look 
at  it  in  another  point  of  view;  for  if  he  was  an  active  and 
sanguine  man  and  not  easily  subdued,  the  question  would  also 
be,  whether,  with  that  disposition,  he  knew  or  believed  upon  the 
1st  of  July  that  his  affairs  were  about  to  end  in  bankruptcy: 
because  unless  he  expected  his  affairs  to  end  in  bankruptcy, 
the  jury  were  perfectly  justified  in  the  conclusion  to  which 
they  came. 

Now  it  has  been  observed  that  this  transaction  was  not  a  very 
hasty  one :  the  proposal  was  made  on  the  15th  of  June,  and  was 
not  carried  into  execution  till  the  1st  of  July,  and  from  the 
15th  of  June  till  the  1st  of  July,  matters  were  just  the  same. 

32—2 
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Belcher  The  alteration  that  has  been  insisted  upon  between  the  9th  of  May 
Pbittie.  and  the  15th  of  June  was  the  circumstance  of  the  arrival  of  the 
Emperor  of  Brazils,  and  the  conclusion  of  the  Terceira  loan: 
that  arrival  was  before  the  15th  of  June;  and  there  was  as 
much  likelihood  of  that  conclusion  upon  the  15th  of  June  as 
the  beginning  of  July ;  yet  the  course  of  the  transaction  is  not 
hurried.  The  deeds  were  not  enrolled  till  six  months  afterwards. 
Upon  that  a  very  fair  argument  is  urged,  that  they  were  not 
enrolled  because  the  object  was  to  conceal.  On  the  other  hand, 
it  shews  there  was  no  hurry  or  anxiety  to  get  it  done.  But  both 
these  were  arguments  for  the  jury. 

Now  there  was  not  an  immediate  want  of  money;  there 
[  '425  ]  was  12,000/.  at  the  banker's  in  cash,  and  8,000*.  *in  bills. 
There  was  no  importunate  creditor;  there  were  no  stop- 
pages; no  arrest;  circumstances  which  we  usually  hear  of, 
where  the  object  is  to  shew  the  embarrassment  in  which  a 
commercial  man  is,  before  the  bankruptcy  takes  place.  But 
things  go  on  for  six  months,  and  then  the  bankruptcy  actually 
takes  place  upon  the  26th  of  January,  the  stoppage  being  upon 
the  2nd. 

We  have  upon  this  subject  the  positive  oath  of  Mr.  Maberly  at 
the  end  of  the  sixteenth  interrogatory,  that  neither  at  the  time 
of  the  transaction  pointed  to,  nor  at  any  other  moment,  did  he 
contemplate  bankruptcy;  therefore,  unless  we  are  prepared  to 
say  in  opposition  to  the  evidence  laid  before  the  jury,  that  we 
are  induced  to  disbelieve  this  positive  oath  of  Mr.  Maberly,  I 
am  not  able  to  decide  that  in  this  respect  the  jury  have  done 
wrong. 

One  observation  more  as  to  the  first  question,  that  is,  as  to 
Colonel  Maberly  having  been  the  first  to  make  the  application 
to  his  father.  I  agree  it  is  not  conclusive  that  the  application 
came  from  a  creditor,  but  I  think  it  of  importance  upon  the 
question,  whether  the  bankrupt  deemed  the  application  in  the 
nature  of  a  pressure  upon  him  insisting  upon  a  right,  or  a  mere 
application  as  for  a  favour  which  he  was  at  liberty  to  grant  or 
withhold.  That  was  a  matter  for  the  consideration  of  the  jury ; 
I  cannot  say  that  they  have  done  wrong ;  and  upon  that  ground* 
I  think  the  rule  must  be  discharged. 
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Alderson,  J. :  Belches 

I  concur,  with  the  rest  of  the  Court,  in  thinking  that  this  rule  Pbittie. 
ought  to  be  discharged.  But,  in  giving  my  opinion,  I  propose 
only  to  consider  one  of  the  points  in  this  case,  because  I  frankly 
say  that  if  I  were  satisfied  that  this  case  was  a  case  in  which 
Mr.  Maberly,  upon  the  15th  of  June,  contemplated  bankruptcy, 
I  should  then  be  disposed  to  think  that  the  question  of  the 
nature  of  the  transfer  being  or  not  being  Voluntary,  ought  to  [  *426  ] 
be  submitted  to  another  jury ;  and  for  this  simple  reason  :  that 
there  is  no  evidence  of  any  person,  except  the  testimony  of  Mr. 
Maberly  himself.  But  I  am  not  so  clearly  satisfied  that  this 
decision  is  wrong  upon  the  question  of  bankruptcy  contemplated, 
as  to  lead  me  to  that  conclusion. 

I  do  not  think  that  this  case  should  depend  upon  any  minute 
investigation  of  the  facts  and  figures.  Such  an  investigation  was 
exceedingly  proper  to  be  conducted  before  the  jury ;  but  in  this 
stage  of  the  cause,  where  the  question  is  not  the  verdict  that 
ought  to  be  returned,  but  whether  the  verdict  found  by  the  jury 
ought  to  be  set  aside,  it  does  not  appear  to  me  that  the  Court  ought 
to  proceed  upon  so  minute  an  investigation  of  the  facts.  Certainly, 
in  this  case  there  are  many  singular  circumstances,  and  they  have 
been  very  forcibly  brought  before  the  consideration  of  the  Court. 
It  appears  that  the  situation  of  Mr.  Maberly,  upon  the  15th  of 
June  and  the  1st  of  July,  was  a  very  remarkable  one,  and  which 
certainly  might  have  led  many  other  men  to  have  considered 
bankruptcy  not  improbable,  if  not  a  matter  of  very  probable 
occurrence.  But,  perhaps,  this  may  be  an  argument  more  in 
appearance  than  in  reality  cogent,  when  we  consider  the  real 
question  to  which  it  is  to  be  applied.  That  question  is,  not 
what  was  the  state  of  circumstances  in  which  Mr.  Maberly 
actually  was  placed,  but  what  was  passing  in  Mr.  Maberly's 
mind  as  to  his  circumstances  at  those  two  periods. 

Now  we  had  before  us  a  minute  statement  very  carefully 
brought  together,  and  concentrated  into  one  view,  as  it  were, 
of  the  affairs  of  the  bankrupt  in  very  complicated  concerns.  It 
is  perhaps,  therefore,  hardly  fair  for  us  to  think  that  we  are 
judging  upon  the  same  facts  that  were  presented  to  the  bank- 
rupt's mind,  because  it  is  one   thing  to  see  a  matter  when 
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Belcher  adroitly  brought  ^together,  and  another  to  contemplate  it,  as 
Prittie.  the  bankrupt  would  do,  as  the  result  of  an  examination  of 
[  *427  ]  many  various  matters.  It  is  by  no  means  so  improbable  that 
Mr.  Maberly  might  have  considered  his  affairs  not  hopeless, 
when  he  might  have  looked  at  a  large  mass  of  concerns  sur- 
rounded with  circumstances  which  would  throw  around  them 
confusion,  doubt,  and  uncertainty,  which  we  ourselves  do  not 
see.  It  is  indeed  highly  probable  that  he  might  adopt  another 
and  exaggerated  view  of  his  property.  He  is  stated  to  be  a 
sanguine  man,  and  a  man  accustomed  to  making  sudden  and 
large  profits  upon  speculations  somewhat  of  a  rash  description. 
If  the  jury  had  formed  a  conclusion  that  this  transfer  had  been 
made  in  the  contemplation  of  bankruptcy,  perhaps  I  might  have 
acquiesced  in  that  determination;  but  they  have  come  to  an 
opposite  conclusion,  and  undoubtedly  there  are  circumstances 
upon  which  it  is  impossible  to  say  that  they  have  done  wrong. 

First,  there  is  the  length  of  time  between  the  transfer  and  the 
bankruptcy:  then,  there  are  contradictory  statements  of  the 
value  of  the  property,  upon  which,  whatever  may  be  my  opinion 
of  the  testimony,  it  is  impossible  to  say  there  is  not  a  good  deal 
of  evidence  upon  both  sides.  There  is  the  deliberate  manner  in 
which  the  transaction  is  accomplished ;  the  omission  of  the 
enrolment,  which  would  not  have  taken  place  if  it  had  been 
fraudulent;  they  would  have  been  upon  their  guard.  Then 
there  is  the  fact  that  the  assets  have  amounted  to  68,000/.  realized 
after  the  bankruptcy:  there  is  no  appearance  of  any  other 
attempt  at  preference,  or  any  other  favoured  creditor  or  relative ; 
and  even  this  which  is  imputed  to  have  been  preference  appears 
to  have  been  a  transaction  founded  upon  a  real  and  just  debt. 
[  *428  ]  Then  there  is  the  fact  that  no  suspicion  *arose  in  anybody's 
mind  as  to  Mr.  Maberly's  solvency,  not  even  in  the  minds  of 
those  acquainted  with  the  transaction  of  the  9th  of  May. 
Mr.  Masterman,  an  experienced  person  in  banking  affairs,  and 
Mr.  Freshfield,  an  acute  attorney,  neither  of  them  seemed  to 
have  supposed  that  bankruptcy  was  probable.  Then  there  is  the 
fact  that  no  creditor  was  delayed, — there  was  no  pressure,  no 
person  coming  and  claiming  debts  from  Mr.  Maberly  that  were 
not  promptly  paid.    And,  lastly,  there  is  the  fact  of  the  positive 
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oath  of  Mr.  Maberly  upon  the  subject ;  and  it  is  impossible  that 
we  can  come  to  any  other  conclusion  than  that  Mr.  Maberly  must 
be  perjured  if  the  verdict  was  wrong. 

The  question,  under  all  these  circumstances,  is,  whether  we 
are  to  set  aside  the  verdict  in  which  the  jury  have  acquitted 
Mr.  Maberly  of  perjury,  because  other  evidence  existed  in  the 
case,  which,  though  very  powerful  in  itself,  and  I  have  no  doubt 
powerfully  urged  upon  the  consideration  of  the  jury,  did  not 
satisfy  them,  the  constitutional  tribunal  to  decide  such  questions, 
that  Mr.  Maberly  was  guilty  of  perjury.  I  do  not  mean  to  say 
that  if  I  were  satisfied  perjury  was  committed,  I  should  hesitate 
to  act  upon  it ;  but  I  ought  to  distrust  my  opinion  when  looking 
at  the  character  of  the  individual  accused,  and  more  especially 
so  when  I  find  that  a  jury  of  the  city  of  London  have  found  a 
verdict  establishing  his  credit.  Upon  all  these  subjects  they  are 
more  competent  judges  than  the  Court  can  be.  They  had  the 
witnesses  before  them,  and  examined  into  the  nature  of  the 
transactions.  They  are  acquainted  with  commercial  dealings, 
and  acquainted  with  the  probable  hopes  and  expectations  of 
commercial  men.  They  are  the  tribunal  which  the  country  has 
invested  with  the  power  to  decide  such  questions  as  this  ;  and  it 
appears  to  me  we  ought  not  to  set  aside  their  judgment  upon  a 
♦question  fitted  for  their  consideration,  unless  we  are  most  clearly 
satisfied  that  upon  some  misunderstanding  or  mistake  they  have 
come  to  a  wrong  decision. 

For  these  reasons,  I  think  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Beloheb 

v. 
Pbittib. 


[  *429  ] 


JAMES   v.    SAUNDEKS. 

(10  Bing.  429—432 ;  S.  C.  4  Moore  &  Scott,  316.) 

A  disturbance  took  place  in  C.  upon  the  liberation  of  a  prisoner. 
Defendant,  a  magistrate,  seized  plaintiff  because  he  was  going  towards 
the  prison.  Plaintiff  was  not  concerned  in  the  disturbance,  which  was 
going  on  out  of  sight  of  the  place  where  he  was  seized  by  defendant. 

Held,  that  defendant  was  not  entitled  to  notice  of  an  action  of  trespass 
brought  against  him  by  plaintiff  for  the  assault. 

An  attorney  who  had  been  committed  to  prison  by  the  magis- 
trates of  Carmarthen,  for  violence  alleged  to  have  been  committed 


1834. 
Jan.  23. 

[429] 
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Jambs  at  an  election  of  members  of  Parliament,  was  ordered  by  the 
Saunders.  Court  of  King's  Bench  to  be  discharged.  On  the  day  of  his 
liberation  great  excitement  prevailed  in  the  town ;  and  many 
persons  assembled  at  the  prison  to  greet  him  on  his  release. 
Guns  were  fired,  and  the  discharges  were  accompanied  with  other 
noisy  demonstrations  of  joy. 

The  defendant,  a  magistrate  of  the  town,  who  was  sitting  in 
an  inn  near  the  prison,  upon  hearing  the  noise  at  some  distance 
and  seeing  persons  pass  by  towards  the  prison,  rushed  out,  seized 
the  plaintiff  by  the  collar,  saying,  "  You  are  one  of  the  rascals," 
and  detained  him  about  five  minutes,  till  a  constable  came  up 
and  informed  the  defendant  that  the  plaintiff  was  not  one  of  the 
persons  who  had  been  making  the  disturbance.  The  plaintiff 
was  a  carpenter,  who  had  left  his  work  to  procure  some  nails ; 
but  he  was  accompanied  by  a  person  who  was  proceeding  towards 
the  prison.  There  was  no  disturbance  at  the  precise  spot  where 
the  plaintiff  was  seized.  The  defendant  was  of  a  political  party 
opposed  to  that  to  which  the  liberated  attorney  belonged. 
[  430  ]  The  plaintiff  having  sued  the  defendant  in  trespass  for  this 

assault,  without  giving  him  notice  of  action  as  a  magistrate,  it 
was  objected  at  the  trial,  that  the  defendant  was  acting  in  that 
capacity  when  he  seized  the  plaintiff,  and  therefore,  having 
received  no  notice  of  action,  was  entitled  to  a  verdict. 

Bosanquet,  J.,  before  whom  the  case  was  tried,  told  the  jury 
that,  in  his  opinion,  the  defendant  was  not  acting  in  his  capacity 
of  magistrate;  but  that,  if  the  jury  thought  that  he  was  bond 
fide  under  an  erroneous  impression,  they  might  apportion  the 
damages  accordingly.  He  reserved  leave,  however,  to  the 
defendant  to  move  to  enter  a  nonsuit. 

A  verdict  having  been  found  for  the  plaintiff  with  10/. 
damages, 

Wilde,  Serjt.  obtained  a  rule  nisi  to  enter  a  nonsuit,  upon 
the  objection  made  at  the  trial. 

Talfourd,  Serjt.,  who  shewed  cause,  relied  on  the  circum- 
stance that  there  was  no  riot  at  the  spot  where  the  plaintiff  was 
seized,  as  shewing  that  the  defendant  was  not  acting  bond  fide 
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in  his  capacity  of  magistrate,  but  merely  under  the  influence  of       James 
party  feelings.  Sau*BB8. 

Wilde: 

The  excitement  in  the  town  and  the  noise  of  firing  were  suffi- 
cient to  authorize  the  defendant  to  act  as  a  magistrate;  and 
though  he  was  mistaken  as  to  the  individual,  he  was  still  entitled  to 
notice  of  action.  It  is  with  a  view  to  the  magistrate  being  in  error 
that  the  statute  has  given  him  the  privilege  of  receiving  notice  of 
action,  in  order  to  afford  him  the  opportunity  of  making  amends. 

Tindal,  Ch.  J.  : 

The  learned  Judge  having  reserved  it  to  the  defendant,  upon 
these  facts,  to  move  to  enter  a  *nonsuit,  after  intimating  an  [  *43i  ] 
opinion  that  the  verdict  ought  to  be  for  the  plaintiff,  the  case 
must  be  taken  as  if,  by  consent,  the  Court  were  substituted  for 
the  jury  ;  and  then  we  must  consider  the  question  as  if  this  were 
a  motion  for  a  new  trial  upon  a  verdict  against  evidence.  Upon 
such  a  motion  it  is  the  constant  practice  to  refer  to  the  Judge 
who  presided  at  the  trial  for  his  opinion  as  to  the  propriety  of 
the  verdict ;  and,  in  the  present  case,  he  expresses  himself 
satisfied.  It  has  been  argued,  that  the  protection  afforded  by 
the  statute  can  only  be  of  use  to  a  magistrate  where  he  has 
erred  in  the  execution  of  his  duty,  and  ought  therefore  to  be 
extended  to  him  on  the  present  occasion ;  and  I  agree  that  it 
ought,  if  he  had  erred  in  supposing  he  was  called  to  suppress  a 
riot.  But  if  it  be  a  question  whether  he  was  acting  bond  fide  on 
such  a  supposition  or  not,  it  is  material  to  consider  what  was  the 
nature  of  the  disturbance.  Here  there  was  a  firing  at  a  distance, 
in  which  the  plaintiff  was  not  concerned;  and  there  was  no 
tumult  where  the  defendant  stood.  I  do  not  urge  this  as  dis- 
entitling the  defendant  to  the  protection  of  the  statute  if  he  had 
been  acting  bond  fide  on  a  mistaken  supposition  of  his  duty,  but 
as  circumstances  which  might  reasonably  induce  the  jury  to 
infer  that  he  was  not  so  acting ;  and  the  learned  Judge  who  tried 
the  cause  being  satisfied  with  their  finding,  I  think  we  ought  not 
to  set  it  aside. 

Pabk,  J.  concurred. 
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Jambs       Alderson,  J. : 
r. 
Saundkrb.        I  am  not  altogether  satisfied  ;  and  I  think  I  should  have  left 

it  to  the  jury  more  distinctly  to  say  whether  the  defendant  was 

acting  bond  fide  in  his  capacity  of  a  magistrate,  or  not. 

Bosanquet,  J. : 

I  was  not  asked  to  put  it  precisely  in  that  shape :  the  jury  had 

[  **32  ]      a  strong  opinion,  and  it  *was  thought  the  question  of  law  might 

be  sufficiently  raised  by  giving  the  defendant  leave  to  move  to 

enter  a  nonsuit. 

Rule  discharged. 

m 

1834-  S.   CUBTIS  v.   J.   H.   CUETIS. 

April  17. 
- (10  Bing.  477—479;  S.  C.  4  Moore  &  Scott,  337  ;  3  L.  J.  (N.  S.)  C.  P.  158.) 

L  477  J  "  You  have  committed  an  act  for  which  I  can  transport  you :  "  Held, 

actionable. 

Slander.  The  first  set  of  counts  of  the  declaration,  after 
setting  out  a  low,  scurrilous  letter,  which  some  person  had 
written  of  and  concerning  the  defendant,  alleged  that  the  defen- 
dant slandered  the  plaintiff  by  imputing  to  him  the  authorship 
of  this  letter,  and  saying  of  and  to  him  and  of  and  concerning 
the  letter,  in  the  presence  of  divers  persons,  "  I  now  tell  you, 
(meaning  the  plaintiff,)  that  this  letter  is  your  writing ;  and  I 
[  **78  J  can  prove  it  on  the  oath  of  two  persons ;  *and  I  can  transport 
you  :  denial  will  be  of  no  avail :  I  can  produce  proof  indisputable." 
Innuendo,  that  the  plaintiff  had  committed  an  offence  for  which 
he  was  liable  to  transportation. 

In  the  second  set  of  counts  the  letter  was  not  set  out,  and 
there  was  no  colloquium  or  allegation  that  the  defendant  was 
speaking  of  and  concerning  the  letter  set  out  in  the  other  counts, 
but  only  that  the  defendant  in  the  presence  of  divers  persons 
said  of  and  concerning  the  plaintiff,  "  You  have  committed  an 
act  for  which  I  can  transport  you." 

A  verdict  having  been  found  for  the  plaintiff, 

Spankie,  Serjt.  now  moved  in  arrest  of  judgment : 

The  letter  set  out  in  the  first  set  of  counts  being  merely  a 
scurrilous  production,  and  not  one  for  the  sending  of  which  the 
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writer  could  have  been  transported,  it  was  not  an  actionable  Curtis 
slander  to  say  that  the  plaintiff  could  have  been  transported  for  Curtis. 
writing  it. 

(Tindal,  Ch.  J. :  The  defendant  meant  to  impute  the  com- 
mission of  an  indictable  offence ;  as  to  transportation,  he  was 
merely  mistaken  in  his  law.) 

And  the  defendant  has  not  alleged  that  the  plaintiff  published 
the  letter,  only  that  he  wrote  it. 

(Alderson,  J. :  The  letter  was  at  least  libellous,  and  whoever 
wrote  it  had,  thereby,  been  guilty  of  an  indictable  offence. 

Gaselee,  J. :  We  may  reject  the  innuendo  that  the  plaintiff 
had  been  guilty  of  a  transportable  offence.) 

Then,  the  verdict  is  general,  and  the  second  set  of  counts  omits 
to  recite  the  letter,  and  contains  no  colloquium  referring  to  it : 
the  language  complained  of  is  only  alleged  to  have  been  used 
concerning  the  plaintiff,  and  not  concerning  the  plaintiff  and  the 
letter  aforesaid :  and  merely  to  say  of  a  man  that  he  has  com- 
mitted an  act  for  which  he  may  be  transported,  is  not  an 
actionable  slander ;  for  it  does  not  necessarily  follow  *that  he  is  L  **79  ] 
to  be  transported  in  the  character  of  a  criminal.  In  Scotland, 
clergymen  are  said  to  be  transported  from  one  benefice  to 
another,  instead  of  being  preferred  or  translated,  as  in  England. 

Tindal,  Ch.  J. : 

We  must  understand  words  in  their  ordinary  sense.  I  cannot 
see  how  any  one  who  had  heard  that  the  defendant  was  able  to 
transport  the  plaintiff,  could  form  any  other  supposition  than 
that  the  plaintiff  had  been  guilty  of  a  crime.  In  Donne's  case  (l) 
the  words  were,  "  If  you  had  your  deserts,  you  had  been  hanged 
before  now."  Coke  moved  that  the  action  did  not  lie,  on  the 
ground  that  he  did  not  shew  any  cause  why  he  should  be  hanged: 
but  per  Curiam,  contra,  "  It  shall  be  intended  he  had  committed 
an  offence  for  which  the  penalty  of  death  was  due  to  him  :  "  and 

(1)  Cro.  Eliz.  62. 
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Curtis      Wray,  Ch.  J.  said,  "  It  hath  been  adjudged,  where  one  writ  the 
Cubtis.      name  of  another  upon  a  wall,  and  writ  also,  'if  this  man  had  his 
deserts,  he  should  have  been  hanged  on  these  gallows/  and  drew 
a  pair  of  gallows  on  the  wall ;  that  an  action  did  lie  for  this." 

Park  and  Alderson,  J  J.  concurred. 

Gaselee,  J. : 

There  is  no  ground  for  the  objection.  If  you  call  a  man  a 
thief,  it  must  be  intended  that  you  impute  that  he  has  committed 
a  crime :  so,  if  you  say  he  is  liable  to  be  transported. 

No  colloquium  is  necessary  to  give  a  slanderous  meaning  to 

such  words. 

Rule  refused. 

1834.        CLAKK,  Administrator  of  CHASTY,  v.  HOOPER  and 
p—  '  Others  (1). 

[  48<>  ]         (10  Bing.  480—482;  S.  C.  4  Moore  &  Scott,  353;  3  L.  J.  (N.  S.)  0.  P.  159.) 

Payment  of  interest  on  a  promissory  note  to  an  administrator,  who 
had  omitted  to  take  out  administration  in  the  diocese  in  which  the  note 
was  a  bonum  notabile,  held  a  sufficient  acknowledgment  of  debt  to  defeat 
a  plea  of  the  Statute  of  Limitations. 

This  was  an  action  on  a  promissory  note  for  500Z.  made  by 
the  defendants,  at  Frome,  on  the  15th  of  April,  1822,  payable  to 
John  Chasty  on  demand,  with  interest  at  4J  per  cent,  from  the 
day  of  the  date.  The  defendants  relied  on  the  Statute  of 
Limitations ;  and  the  question  was,  whether  there  had  been  a 
sufficient  acknowledgment  of  the  debt  within  six  years,  to  support 
this  action. 

J.  Chasty  died  intestate  in  1825,  with  bona  notabilia  in  the 
diocese  of  Bath  and  Wells,  and  in  the  diocese  of  Salisbury. 

Mary  Chasty  took  out  administration  to  his  effects  in  the 
diocese  of  Bath  and  Wells.  The  promissory  note  was  a  bonum 
notabile  in  the  diocese  of  Salisbury. 

Beceipts  for  interest  were  indorsed  on  the  note  by  Mary  Chasty 

(1)  See  this  case  discussed  and  the  Smith  (C.  A.),  '92,  1  Q.  B.  765,  61 
ground  on  which  it  may  be  supported  L.  J.  Q.  B.  405,  66  L.  T.  306.— E.  C. 
explained  in  Stamford  Banking  Co.  v. 
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till  1828,  when  she  died,  and  the  plaintiff  became  her  adminis-       Clabk 
trator  cum  testamento  annexo.     In  that  capacity  he  received  from      Poopbb. 
one  of  the  defendants  402.  in  respect  of  principal,  and  interest  on 
the  note,  within  a  year  before  the  action. 

A  verdict  having  been  given   for  the  plaintiff  at  the  last 
Somerset  Assizes  before  Williams,  B., 

Coleridge,  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit, 
on  the  ground  that  Mary  Chasty  and  the  plaintiff,  as  not  having 
taken  out  administration  in  the  diocese  of  Salisbury,  were  not 
strictly  entitled  to  receive  the  interest  which  the  defendants  had 
paid,  and  that  therefore  the  acknowledgment  involved  in  such 
payment  *was  inoperative  to  revive  the  debt.  An  acknowledg-  [  *48i  ] 
ment  of  debt  operates  to  revive  a  claim  barred  by  the  statute, 
only  because  it  implies  a  promise  to  pay ;  but  the  Court  cannot 
imply  that  the  defendants  promised  to  pay  persons  who  had  no 
title  to  receive.  In  Mountstephen  v.  Brooke  (l)  the  defendants, 
as  acceptors  of  bills  of  exchange,  were  sued  by  the  holders ;  and 
it  was  held  that  an  acknowledgment  made  by  the  defendants  to 
the  drawers  was  available  to  the  holders  :  but  there  the  acknow- 
ledgment was  made  to  a  person  between  whom  and  the  defendants 
there  was  at  least  some  privity.  The  principle  of  that  decision 
ought  not  to  be  extended  to  a  case  in  which  the  party  to 
whom  the  acknowledgment  is  made  is  an  entire  stranger  to 
the  contract. 

Tindal,  Ch.  J. : 

In  this  case  the  Statute  of  Limitations  has  been  pleaded  to  an 
action  on  a  promissory  note,  and  the  plaintiff  has  proved  payment 
of  principal  and  interest  within  six  years ;  not  indeed  to  one  who 
had  a  rightful  title  to  receive  it,  but  who  having  letters  of 
administration,  would  appear  at  least  to  stand  in  that  situation. 
In  the  mind  of  the  party  paying,  such  a  payment  must  have  been 
a  direct  acknowledgment  and  admission  of  the  debt,  and  is  the 
same  thing  in  effect  as  if  he  had  written  in  a  letter  to  a  third 
person  that  he  still  owed  the  sum  in  question.  The  objection, 
therefore,  which  has  been  made  falls  to  the  ground. 

(1)  3  B.  &  Aid.  141. 
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Clark        Park,  J.  : 

r. 

Hoopee.  I  am  of  the  same  opinion.    Primd  facu  the  plaintiff  had  a 

title  to  receive  the  payments.  But  if  it  had  been  otherwise,  the 
payment  has  at  least  the  same  effect  as  an  acknowledgment  made 
to  a  third  person. 

[  482  ]        Gaselbb,  J. : 

The  recent  statute  provides,  that  nothing  contained  in  it  shall 
alter  the  effect  of  payment  of  interest. 

Alderson,  J.  : 

This  is  an  acknowledgment  that  the  debt  exists ;  and  if  the 

debt  exists,  the  law  raises  the  promise  to  pay. 

Ride  refused. 


I*".  HOADLY  v.   M'LAINE(l). 

April  W.  V    ' 
(10  Bing.  482—491 ;  S.  C.  4  Moore  &  Scott,  340 ;  3  L.  J.  (N.  S.)  C.  P.  162.) 

t  *82  J  Where  an  executory  contract  is  entered  into  for  the  manufacture  of 

goods,  without  any  agreement  as  to  price,  the  memorandum  of  the  con- 
tract required  by  the  Statute  of  Frauds  is  sufficient  without  specification 
of  price. 

This  was  an  action  against  the  defendant,  for  not  accepting  a 
landaulet  made  to  his  order  by  the  plaintiff. 

The  order,  which  was  in  writing,  and  delivered  to  the  plaintiff 
on  the  15th  of  May,  1832,  was  as  follows : 

"  Sir  Archibald  M'Laine  orders  Mr.  Hoadly  to  build  a  new, 
fashionable,  and  handsome  landaulet,  with  the  following  appoint- 
ments ; "  [here  followed  a  minute  detail  of  various  small  matters, 
to  which  the  proprietors  of  such  vehicles  attach  importance;] 
"  the  whole  to  be  ready  by  the  1st  of  March,  1888." 

The  carriage  was  completed  by  the  time  agreed  on ;  but  in  the 
course  of  its  construction,  a  great  number  of  alterations  and 
additions  were  made  from  time  to  time  at  the  request  of  the 
defendant. 

In  April,  1888,  the  defendant  wrote  to  the  plaintiff,  desiring 
that  he  would  send  his  bill  for  the  carriage,  and  announcing  the 

(1)  See  the  principle  of  this  case  v.  Gibson  (1847)  4  C.  B.  837,  16 
confirmed  by  the  judgment  in  Valpy      L.  J.  C.  1\  241. — R.  C. 
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defendant's  intention  to  have  it  out  immediately.     The  bill,       Hoadlt 

however,  amounting  to  480J.,  the  defendant  refused  to  pay  it,  or     M'Laine. 

to  accept  the  carriage.     Whereupon,  the  plaintiff  brought  the 

present  *action,  and  a  great  number  of  coachmakers  having       [  *83  ] 

proved  that  the  landaulet  was  of  such  exquisite  workmanship, 

and  so  highly  ornamented,  as  to  be  cheap  at  the  price  demanded, 

the  jury  gave  a  verdict  for  the  plaintiff,  with  200/.  damages. 

Jones,  Serjt.  obtained  a  rule  nisi  to  set  aside  this  verdict, 
on  the  ground,  first,  that  the  order  of  May  15,  1832,  being  silent 
as  to  price,  there  was  no  sufficient  note  or  memorandum  of  the 
contract  under  the  seventeenth  section  of  the  Statute  of  Frauds  (l), 
and  the  9  Geo.  TV.  c.  14  (l).  In  Elmore  v.  Kingscote  (2),  the  Court 
said,  "  there  must  be  a  note  or  memorandum  in  writing  of  the 
bargain.  The  price  agreed  to  be  paid  constitutes  a  material 
part  of  the  bargain.  If  it  were  competent  to  a  party  to  prove, 
by  parol  evidence,  the  price  intended  to  be  paid,  it  would  let  in 
much  of  the  mischief  which  it  was  the  object  of  the  statute  to 
prevent."  Secondly,  that,  considering  the  alterations  and  addi- 
tions which  had  been  agreed  to  while  the  vehicle  was  in  the 
course  of  construction,  the  contract  proved  did  not  coincide  with 
the  contract  of  the  15th  of  May,  1882,  which  was  the  only  one 
set  out  in  the  declaration. 

Wilde  and  Coleridge,  Serjts.  shewed  cause : 

The  note  is  sufficient ;  for  the  statute  requires  only  a  memo- 
randum of  what  was  agreed,  not  a  memorandum  also  of  what 
was  not.  In  Kenworthy  v.  Schqfield  (3),  Baylby,  J.  says :  "  The 
word  '  bargain '  means  the  terms  upon  which  parties  contract ; 
and  it  appears  by  Saunderson  v.  Jackson  (4),  that,  in  order  to 
satisfy  the  statute,  the  signature  must  either  be  to  some  written 
document,  containing  in  itself  the  terms  of  the  bargain,  or  con- 
nected *with  some  other  document  which  does."  Where  a  [  **84  ] 
definite  price  for  the  article  has  been  agreed  on,  as  in  Elmore  v. 
Kingscote,  the  memorandum  of  the  bargain  should  state  the 
price ;  and  the  decision  and  language  of  the  Court  in  that  case 

(1)  See  dow  Sale  of   Goods  Act,  (3)  26  R.  R.  at  p.  602  (2  B.  &  C. 
1893,  sect.  4.— R.  C.                                  947). 

(2)  29  R.  R.  341  (5  B.  &  C.  583).  (4)  5  R.  R.  580  (2  Bos.  &  P.  238). 
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Hoadly  turn  on  the  fact,  that  the  definite  price,  which  was  part  of  the 
M'Laine.  bargain,  had  been  omitted  in  the  memorandum.  But  a  bargain 
made  without  specification  of  price  is  as  valid  as  any  other; 
where  it  is  so  concluded,  no  price  can  be  specified  in  the  memo- 
randum ;  but  the  memorandum  disclosing  the  whole  that  has 
been  reduced  to  certainty,  is  sufficient  to  satisfy  the  statute. 
And  all  the  writings  which  relate  to  the  contract  may  be  taken 
together,  to  shew  what  the  contract  was :  Saunderson  v.  Jackson  (l). 
Here,  taking  the  defendant's  letter  of  April,  1888,  in  conjunction 
with  his  order  of  May,  1882,  it  is  clear  that  no  specific  price 
was  contracted  for,  but  that  the  carriage  was  to  be  built  at  a 
reasonable  price ;  else  why  does  the  defendant  desire  the  plaintiff 
to  send  in  his  bill  ?  In  a  case  like  this  before  the  statute,  where 
no  specific  price  had  been  fixed,  parol  evidence  might  have  been 
adduced  to  shew  what  was  a  reasonable  price,  because  where  no 
price  has  been  fixed  the  law  implies  that  the  party  shall  pay  a 
reasonable  price;  and  in  the  memorandum  required  by  the 
statute  it  is  not  necessary  to  state  what  the  law  implies:  EgerUm 
v.  Mathews  (2).  In  the  various  decisions  on  the  fourth  section  of 
the  Statute  of  Frauds,  which  has  been  more  strictly  construed 
than  the  seventeenth,  the  specification  of  price  has  never  been 
insisted  on ;  and  as  a  large  proportion  of  contracts  are  necessarily 
entered  into  without  such  specification,  the  inconvenience  of 
requiring  it  would  be  intolerable.  In  Neivbury  v.  Armstrong  (3), 
"*485]  Tindal,  Ch.  J.  says:  "We  ought  not  to  be  *too  strict  in  the 
construction  of  these  instruments;  for  if  every  agreement  entered 
into  by  a  tradesman  be  so  minutely  criticised,  it  will  be  necessary 
to  resort  to  an  attorney  in  the  most  common  intercourse  of  life." 
And  Burrough,  J.  says :  "  Whatever  is  necessarily  implied,  may 
be  taken  to  be  in  the  instrument." 

With  respect  to  the  alleged  variance,  it  would  be  impossible  to 
carry  on  business  in  many  departments  of  trade,  as  that  of  tailors, 
upholsterers,  builders,  and  the  like,  if  every  alteration  or  addition 
in  the  progress  of  an  executory  contract  were  to  be  held  to  con- 
stitute a  new  and  substantive  bargain,  to  be  void  unless  evidenced 
by  a  new  memorandum. 

(1)  5  B.  B.  580  (2  Bos.  &  P.  238).  (3)  31  B.  B.  386  (6  Bing.  201). 

(2)  8  B.  B.  489  (6  East,  307). 
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Atcherley,  Serjt.  (late  Jones) :  Hoadly 

The  cases  on  the  fourth  section  of  the  Statute  of  Frauds  may  M'Laine. 
be  dismissed  on  the  consideration  of  the  present  question,  because 
the  difficulty  with  respect  to  executory  contracts  never  arose  till 
by  the  9  Geo.  IV.  c.  14,  s.  7,  after  reciting  the  enactments  of 
29  Car.  II.  c.  8,  s.  17,  it  was  enacted,  "  That  the  said  enactments 
shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of 
101.  sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured,  or  provided,  or  fit 
or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery." 

The  passing  of  that  statute  has  rendered  it  necessary  to  intro- 
duce into  the  memorandum  of  executory  contracts  as  much  - 
precision  as  is  required  in  the  memorandum  of  contracts  for 
goods  ready  to  be  delivered.  The  object  of  requiring  that 
precision  was  to  prevent  attempts  to  alter  the  terms  of  a  contract 
by  perjury ;  an  *attempt  that  can  never  succeed  where  all  the  [  *486  ] 
material  terms  are  evidenced  by  writing.  But  price  is  of  all  the 
ingredients  of  a  bargain  the  most  important;  and  to  leave 
executory  contracts  open  in  this  respect,  is  to  afford  temptation 
and  facility  for  the  mischief  which  the  Statute  of  Frauds  seeks 
to  prevent.  A  specific  price  ought,  therefore,  to  be  agreed  on 
and  expressed  on  the  face  of  the  memorandum ;  and  if  it  be 
agreed  on  and  not  expressed — which,  for  aught  that  appears, 
might  have  been  the  case  here — the  omission  to  note  it  in  the 
memorandum  of  the  bargain  affords  as  wide  an  opening  for  perjury 
as  if  there  had  been  no  memorandum  at  all.  The  dictum  of  the 
Court  in  Elmore  v.  Kingscote  is  general  and  unqualified.  And  the 
objection  with  respect  to  the  variance  remains  unanswered ;  for 
the  carriage,  in  respect  of  which  the  plaintiff  has  given  evidence, 
is  so  different  from  the  carriage  described  in  the  order  of  May, 
1882,  that  it  could  only  be  the  result  of  an  entirely  new  contract, 
and  on  that  new  contract  the  plaintiff  should  have  declared. 

Tindal,  Ch.  J. : 

This  is  an  action  against  the  defendant  for  not  accepting  a 
carriage  built  pursuant  to  his  order ;  and  the  question  depends 
b.r. — vol,  xxxviii.  88 
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Hoadly  upon  the  construction  to  be  put  on  the  statute  9  Geo.  IV.  c.  14, 
M'La'inb.  s.  7,  which  extends  to  executory  contracts  the  enactments  of  the 
29  Car.  II.  c.  3,  s.  17,  as  to  executed  contracts  for  sale  of  goods, 
by  providing,  "that  the  said  enactments  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  102.  sterling  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery." 
[  487  ]  The  same  construction,  therefore,  must  be  put  on  the  one  Act 

as  on  the  other  ;  but  the  extreme  accuracy  of  mind  of  the  framer 
of  the  latter  Act  is  shewn  in  this,  that  while  the  Statute  of  Frauds, 
in  its  enactments  touching  contracts  for  the  sale  of  goods,  employs 
the  word  "  price/'  the  framer  of  the  latter  Act  has  substituted 
the  word  "  value,"  so  that,  where  the  parties  have  omitted  to 
fix  a  price,  it  may  be  open  to  a  jury  to  ascertain  the  value  in 
dispute. 

The  question,  therefore,  is,  whether  the  order  of  May,  1882,  is 
a  sufficient  note  or  memorandum  of  the  bargain  between  these 
parties,  within  the  seventeenth  section  of  the  Statute  of  Frauds ; 
and  I  am  of  opinion  it  is. 

It  is  clear  that  a  contract  for  the  sale  of  a  commodity,  in 
which  the  price  is  left  uncertain,  is,  in  law,  a  contract  for  what 
the  goods  shall  be  found  to  be  reasonably  worth.  This  is  no 
new  doctrine;  for  in  Blackstone's  Commentaries,  b.  2,  c.  80, 
it  is  laid  down,  that  "  express  contracts  are  where  the  terms  of 
the  agreement  are  openly  uttered  and  avowed  at  the  time  of  the 
making,  as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay  a 
stated  price  for  certain  goods ;  implied,  are  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law  presumes  that 
every  man  undertakes  to  perform :  As,  if  I  take  up  wares  from 
a  tradesman,  without  any  agreement  of  price,  the  law  concludes 
that  I  contracted  to  pay  their  real  value."  "  A  contract  for  any 
valuable  consideration,  as  for  marriage,  for  money,  for  work 
done,  or  for  other  reciprocal  contracts,  can  never  be  impeached 
at  law."  "  These  valuable  considerations  are  divided  by  the 
civilians  into  four  species.     The  third  species  of  consideration 
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is,  facio,  ut  des,  when  a  man  agrees  to  perform  anything  for  a  Hoadly 
price,  either  specifically  mentioned,  or  left  to  the  determination  m'Laixb 
of  the  law  to  set  a  value  on  it." 

What  is  implied  by  law  is  as  strong  to  bind  the  *parties  as  if       [  **88  ] 
it  were  under  their  hand.    This  is  a  contract  in  which  the  parties 
are  silent  as  to  price,  and  therefore  leave  it  to  the  law  to  ascertain 
what  the  commodity  contracted  for  is  reasonably  worth. 

It  has  been  contended,  that  this  would  open  a  door  for  perjury, 
and  let  in  the  mischief  which  the  Statute  of  Frauds  proposes  to 
exclude.  But  I  cannot  agree  in  that  proposition ;  for  it  does  not 
appear  that  any  specific  price  was  agreed  on;  and  if  it  had 
appeared  that  such  was  the  case,  this  note  would  not  have  been 
evidence  of  such  a  bargain,  as  the  case  of  Elmore  v.  Kingscote 
expressly  decides. 

Thus  the  law  stands  on  the  note  or  memorandum  of  May,  1832. 
But  we  may  look  at  all  the  writings  to  see  what  the  contract  was; 
and  here,  from  the  defendant's  letter  of  April,  1833,  it  appears 
that,  after  he  had  seen  the  carriage,  he  desired  the  plaintiff  to 
send  in  his  bill.  He  must  have  known  whether  he  had  con- 
tracted for  a  stipulated  price  or  not ;  and  it  may  therefore  be 
inferred,  from  this  letter,  that  he  knew  he  was  to  pay  the 
reasonable  charge  when  the  article  was  made  up. 

Taking  the  whole  together,  there  can  be  no  doubt  that  here  is 
a  sufficient  note  or  memorandum  of  the  bargain,  and  therefore 
the  rule  must  be  discharged. 

Pake,  J.: 

This  is  a  case  within  the  statute  9  Geo.  IV.  c.  14,  s.  7,  by 
which  the  provisions  of  the  Statute  of  Frauds  are  extended  to 
executory  contracts.  But  the  construction  to  be  put  on  the  one 
Act  is  the  same  as  on  the  other.  Now  it  is  only  necessary  that 
price  should  be  mentioned  in  the  memorandum,  when  price  is 
one  of  the  ingredients  of  the  bargain :  the  dicta  in  Elmore  v. 
Kingscote  are  applied  to  the  facts  of  that  case,  in  which  the 
bargain  was  for  a  specific  price  ;  and  it  is  admitted  on  all  hands 
that,  if  a  specific  price  be  agreed  on,  and  that  price  is  omitted 
in  the  memorandum,  the  memorandum  is  ^insufficient^  The  [  *489  ] 
Court  says,  "  there  must  be  a  note  or  memorandum  in  writing 

33—2 
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Hoadly  of  the  bargain.  The  price  agreed  to  be  paid  constitutes  a  material 
M'Laine.  part  of  the  bargain.  If  it  were  competent  to  a  party  to  prove, 
by  parol  evidence,  the  price  intended  to  be  paid,  it  would  let  in 
much  of  the  mischief  which  it  was  the  object  of  the  statute  to 
prevent."  That  is,  the  price  which  had  there  been  agreed  on. 
Therefore  we  are  far  from  impeaching  the  decision  in  Elmore  v. 
Kingscote.  "  Although  it  be  admitted,"  says  the  Court  in 
Saunder8on  v.  Jackson,  "that  the  letter,  which  does  not  state 
the  terms  of  the  agreement,  would  not  alone  have  been  sufficient; 
yet,  as  the  jury  have  connected  it  with  something  which  does, 
and  the  letter  is  signed  by  the  defendants,  there  is  then  a  written 
note  or  memorandum  of  the  order  which  was  originally  given." 
That  comes  home  directly  to  the  present  case  ;  for  the  defendant's 
letter,  referring  to  the  article  which  was  the  subject  of  the  con- 
tract, says,  "  Send  me  my  bill.  I  shall  bring  out  the  carriage 
immediately."  Putting  the  two  writings  together,  it  is  impossible 
to  say  he  did  not  undertake  to  pay  on  a  quantum  meruit. 

Gaselee,  J. : 

Upon  this  contract,  followed  up  as  it  is  by  the  defendant's 
letter,  no  doubt  can  be  entertained.  But,  independently  of  that, 
unless  we  establish  as  a  general  principle  that  every  alteration 
introduced  in  the  progress  of  an  executory  contract  is  to  constitute 
a  distinct  bargain,  requiring  a  distinct  note  in  writing,  I  am  of 
opinion,  that  there  is  no  variance  in  this  case,  and  that  there 
has  been  a  sufficient  memorandum  of  the  contract.  If  we  were 
to  hold  otherwise,  every  building  contract  would  be  avoided  by 
every  addition.  With  respect  to  price,  the  parties  could  not  put 
down  what  was  not  settled ;  and  as  the  memorandum  contains 
[  *490  ]  all  the  terms  of  the  bargain  as  far  as  the  parties  had  agreed  *on 
it  at  the  time,  I  am  of  opinion  it  is  sufficient  to  bind  the  defendant. 

Bosanqubt,  J. : 

I  am  of  the  same  opinion.  The  questions  to  be  decided  are 
two.  First,  whether  there  has  been  any  sufficient  note  or 
memorandum  of  the  bargain  for  this  carriage  ;  secondly,  whether 
the  bargain  was  for  such  a  carriage  as  that  described  in  the  note 
which  has  been  produced. 
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The  objection  to  the  sufficiency  of  the  note  is,  that  it  does  not  Hoadlt 
express  the  price  to  be  paid  for  the  carriage ;  and  the  language  M'Lain* 
of  the  statute  9  Geo.  IV.  c.  14,  which  puts  executory  contracts 
on  the  same  footing  as  executed  contracts  under  the  Statute 
of  Frauds,  so  nearly  corresponds  with  the  language  of  the 
Statute  of  Frauds,  that  the  one  statute  must  receive  the  same 
construction  as  the  other :  if  price  be  a  necessary  ingredient  in 
a  memorandum  under  the  Statute  of  Frauds,  so  it  is  under  the 
later  statute.  Now  the  Statute  of  Frauds  requires  a  note  or 
memorandum  of  the  terms  of  the  bargain:  but  that  is  all: 
a  party  is  not  bound  to  go  beyond  what  he  has  agreed  on  and 
signed;  his  antagonist  is  not  allowed  to  set  up  a  price  which 
has  not  been  agreed  on ;  and  that  is  the  result  of  the  case  of 
Elmore  v.  Kingscote,  where  a  specific  price  having  been  agreed 
on,  the  vendor  was  not  allowed  to  proceed  upon  a  quantum  meruit; 
and,  according  to  the  same  principle,  a  party  cannot  insist  on  a 
specific  price  where  none  has  been  agreed  on.  If  so,  the  question 
is,  whether  such  a  bargain  is  one  that  could  have  been  enforced 
before  the  Statute  of  Frauds ;  and  without  doubt  it  could  have 
been  so  enforced.  Now  that  statute  requires  no  more  than  that 
the  bargain,  such  as  it  is,  should  be  reduced  to  writing ;  and  that 
having  been  done  here,  the  first  objection  falls  to  the  ground. 

Then,  secondly,  did  the  order  produced  in  evidence  Constitute  [  **M  ] 
the  contract  for  the  carriage  which  the  defendant  rejected? 
Taking  it  in  conjunction  with  the  defendant's  letter,  written 
after  he  had  seen  the  carriage  complete,  and  desiring  his  bill  for 
the  same,  it  is  clear  that  the  carriage  was  the  result  of  that 
contract.  It  seems  to  me,  therefore,  that  there  is  no  variance, 
and  there  being  a  sufficient  memorandum  of  the  bargain  under 
the  Statute  of  Frauds,  the  rule  must  be  discharged. 

Rule  discharged. 
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1834  STANNAED  v.  ULLITHOENE  and  Two  Others. 

April  21 
(10]  Bing.  491—505 ;  S.  C.  4  Moore  &  Scott,  359 ;  3  L.  J.  (N.  S.)  C.  P.  307.) 

If  attornies  employed  by  a  vendor  to  settle  on  his  part  the  assignment 
of  a  term,  allow  him  to  execute  an  unusual  covenant,  without  explaining 
the  liability  thereby  incurred,  they  are  responsible  to  him  for  consequent 
loss,  notwithstanding  he  is  himself,  at  the  time  of  the  assignment,  aware 
of  the  fact  in  respect  of  which  he  afterwards  incurs  liability  on  his 
covenant. 

The  declaration  stated  that,  before  the  making  of  the  promise 
and  undertaking  of  the  defendants,  to  wit,  on  the  26th  of 
February,  1825,  at,  &c,  by  a  certain  indenture  then  and  there 
made,  or  purporting  to  be  made,  between  one  George  Scott, 
therein  described  as  guardian  of  the  person  and  estate  of  one 
Georgiana  Scott,  his  daughter,  of  the  first  part,  one  Seanah  Stoe 
Clement,  therein  also  described  of  the  second  part,  and  John 
Lock  of  the  third  part,  the  said  George  Scott,  as  to  one  undivided 
moiety  of  the  messuages  and  premises,  with  the  appurtenants 
thereinafter  mentioned  and  described,  did  demise  unto  the  said 
John  Lock,  and  the  said  Seanah  Stoe  Clement,  as  to  the  other 
undivided  moiety  thereof,  did  also  demise  unto  him  the  said 
messuage  and  premises,  with  the  appurtenances,  to  hold  one 
undivided  moiety  thereof,  that  is  to  say,  the  moiety  of  the  said 
Georgiana  Scott,  from  the  25th  of  December  then  last  past  for 
the  term  of  eleven  years,  if  the  said  Georgiana  Scott  should  so 
long  live,  at  and  under  a  certain  rent  to  her  payable  in  that 
[  *49S  ]  behalf,  and  to  hold  the  other  undivided  moiety  *for  the  same 
term,  provided  the  said  Seanah  Stoe  Clement  should  so  long 
live,  at  and  under  a  certain  rent  to  her  payable  in  that  behalf ; 
and  in  and  by  the  same  indenture,  the  said  John  Lock  did 
covenant,  amongst  other  things,  for  the  payment  of  the  said 
rents,  and  the  repair  of  the  said  premises,  with  the  appurtenances, 
in  manner  and  form  therein  mentioned  in  that  behalf;  and, 
after  the  making  of  the  said  indenture,  but  before  the  making 
of  the  said  promise  and  undertaking,  to  wit,  on  the  21st  of 
September,  1826,  at,  &c,  by  a  certain  indenture  then  and  there 
made,  or  purporting  to  be  made,  between  the  said  John  Lock, 
therein  described  of  the  one  part,  and  the  plaintiff  of  the  other 
part,  the  date  whereof  was  the  day  and  year  last  aforesaid, 
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reciting,  as  therein  was  recited,  the  said  John  Lock,  for  the 
considerations  therein  mentioned,  did  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  the  premises  before  mentioned,  to  have  and 
to  hold  the  same,  with  the  appurtenances,  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  29th  day  of 
September  next  ensuing  the  date  of  the  first-mentioned  indenture, 
for  and  during  all  the  rest,  residue,  and  remainder,  which  should 
be  then  to  come  and  unexpired  of  the  said  term  of  eleven  years, 
subject  as  therein  mentioned,  that  is  to  say,  to  the  payment  of 
rent  and  performance  of  covenants  as  therein  mentioned ;  and 
the  said  John  Lock  did  then  and  there  and  thereby  covenant 
with  the  plaintiff  in  manner  following,  that  is  to  say,  that  for 
and  notwithstanding  any  act,  deed,  matter,  or  thing  whatsoever, 
by  him  the  said  John  Lock  at  any  time  theretofore  made,  done, 
committed,  or  knowingly  occasioned,  suffered,  or  omitted  to  the 
contrary,  the  said  thereinbefore  in  part  recited  indenture  of  lease 
was,  at  the  time  of  the  sealing  and  "delivering  of  the  first- 
mentioned  indenture,  a  good,  valid,  and  effectual  lease,  in  law 
and  in  equity,  of  and  for  the  premises  thereby  expressed  to  be 
demised,  and  thereby  assigned,  or  intended  so  to  be,  and  that 
the  same  and  the  term  of  eleven  years  therein  expressed  were 
respectively  in  full  effect,  and  in  no  wise  forfeited,  surrendered, 
assigned,  determined,  or  otherwise  become  void  or  voidable,  or 
prejudicially  affected  in  any  manner  howsoever  than  by  effluxion 
of  time,  &c. :  and  further  that  the  plaintiff,  his  executors, 
administrators,  or  assigns,  should,  or  lawfully  might,  immediately 
after  the  execution  of  the  same  indenture,  and  from  time  to  time, 
and  at  all  times  thereafter,  during  the  residue  and  remainder, 
which  then  was  to  come  and  unexpired  by  effluxion  of  time  of 
the  said  term  of  eleven  years,  by  the  said  in  part  recited  inden- 
ture of  lease  granted  as  aforesaid,  peaceably  and  quietly  enter 
into  and  upon,  and  have,  hold,  use,  occupy,  possess,  and  enjoy 
all  and  singular  the  said  messuage  or  tenement,  and  other  the 
premises  thereby  assigned  or  intended  so  to  be,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  for  and 
during  such  residue  and  remainder  of  the  said  term,  and  receive, 
take,  and   retain  the  rents,  issues,  and  profits  thereof,  which 
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should  or  might  arise  or  become  payable  to  and  for  his  and  their 
own  proper  use  and  benefit,  without  any  action,  suit,  eviction, 
hindrance,  disturbance,  or  interruption  whatsoever,  of  or  by  the 
said  John  Lock,  his  executors  or  administrators,  or  any  person 
or  persons  then  or  thereafter  rightfully  claiming  or  possessing 
any  estate,  right,  title,  charge,  or  interest  into  or  out  of  or  upon 
the  said  premises,  or  any  part  thereof,  by,  from,  or  in  trust  for 
him  or  them,  or  by  or  through  his  or  their  acts,  deeds,  defaults, 
means,  consent,  or  privity,  &c.     That,  after  the  making  of  the 
said  indenture,  and  the  demise  *of  the  said  premises  to  the 
plaintiff,  to  wit,  on  the  1st  of  January,  1829,  at,  &c,  by  a  certain 
agreement,  or  memorandum  of  agreement,  then  and  there  made, 
and  entered  into  between  the  plaintiff  and  one  Eobert  James,  it 
was  mutually  agreed  that  the  plaintiff  and  the  said  Eobert  James 
should  enter  into  partnership  with  each  other  as  wine  merchants, 
from  the  day  and  year  last  aforesaid,  upon  certain  terms  in  the 
said  agreement  expressed,  that  is  to  say,  amongst  others,  that 
the  capital  of  such  joint  business,  including  the  lease  of  the 
house  and  premises  whereon  the  same  was  to  be  carried  on,  that 
is  to  say,  the  first  mentioned  indenture  of  lease  and  the  premises 
aforesaid,  should  be  a  certain  sum  then  and  there   fixed  and 
specified;    and   for   the   considerations   therein   mentioned   the 
plaintiff  thereby  agreed  to  assign  to  the  said  Robert  James,  his 
executors,   administrators,  and   assigns,   one    full,   equal,   and 
undivided  moiety,  half  part,  or  share,  of,  in,  and  to  the  same 
lease,  and  the  premises  thereby  demised,  for  all  the  residue  of 
the  term  of  years  then  to  come  therein,  subject  only  to  one 
moiety  of  the  rent  and  taxes,  and  covenants  payable  and  to 
be  performed  for  the  same ;  and  before  the  making  of  the  said 
agreement  or  memorandum  of  agreement,  to  wit,  on  the  1st  of 
December,   1828,  at,  &c,  the  plaintiff,  at  the  special  instance 
arid  request  of  the  defendants,  employed  and  retained  the  defen- 
dants as  his  attornies  and  solicitors  in  and  about  and  in  respect 
of  the  said  agreement,  and  the  said  intended  partnership,  and 
the  said  assignment  of  the  said  moiety  of  the  said  premises,  and 
all  matters  relating  to  or  connected  with  the  same,  and  neces- 
sary to  be  done  or  executed  for  the  purpose  of  completing  and 
effectuating  the  same;  and  in  consideration  thereof,  and  of  certain 
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reasonable  fees  and  reward  to  the  defendants  in  that  behalf, 
they,  the  defendants,  to  wit,  on,  &c.  at,  &c,  undertook,  and 
♦then  and  there  faithfully  promised  the  plaintiff  well  and  truly 
to  perform  and  execute  their  duty  as  attornies  and  solicitors 
in  that  behalf,  and  to  take  due  and  proper  care,  and  duly  provide 
for  and  protect  the  interest  of  the  plaintiff,  in  and  about  the 
counselling  and  advising  the  plaintiff,  in  and  about  the  said 
intended  partnership,  and,  in  and  about  the  preparing,  perusing, 
settling,  and  advising  on  all  and  every  deeds  or  deed,  assign- 
ments or  assignment,  instruments  or  instrument,  matter  or  thing 
whatsoever,  relating  to  the  said  intended  agreement,  partnership, 
and  assignment,  and  necessary  for  the  completing  and  effectuating 
of  the  same  as  aforesaid ;  and  the  plaintiff,  after  such  retainer 
and  promise,  and  for  the  purpose  of  completing  and  effectuating 
the  said  partnership,  under  and  with  the  advice  and  counsel  of 
the  defendants  as  such  attornies  and  solicitors,  in  that  behalf  as 
aforesaid,  did  enter  into  the  said  agreement  with  the  said  Eobert 
James  as  last  aforesaid,  and  thereupon  it  then  and  there  became 
and  was  necessary  for  the  plaintiff  to  assign  over  to  the  said 
Robert  James,  his  executors,  administrators,  and  assigns,  one 
full  equal  and  undivided  moiety  of  the  same  premises,  according 
to  the  provision  of  the  said  agreement  in  that  behalf ;  and  a 
certain  indenture  of  assignment  of  such  moiety  had  been  and 
was  drawn  up  and  prepared  by  and  on  the  behalf  of  the  said 
Eobert  James,  and  a  draft  or  copy  thereof,  prior  to  the  execution 
of  the  same,  to  wit,  on  the  16th  of  January,  1829,  at,  &c,  had 
been  and  was  duly  delivered  to  and  laid  before  the  defendants 
as  such  attornies  and  solicitors  as  aforesaid,  to  peruse,  settle, 
and  advise  upon  the  same  lor  and  on  the  behalf  of  the  plaintiff, 
and  the  defendants  then  and  there  had  full  notice  of  the  premises, 
and  of  all  and  every  the  indentures,  agreements,  and  instruments 
thereinbefore  mentioned,  relating  to  the  said  premises,  and  of 
the  contents  and  purport  ^thereof ;  and  it  then  and  there  became 
and  was  the  duty  of  the  defendants,  as  such  attornies  and 
solicitors,  and  by  reason  of  their  said  retainer  and  undertaking, 
carefully  and  heedf ully  to  peruse  and  settle  the  same  assignment, 
or  draft,  or  copy  thereof,  and  to  take  care  that  no  unusual  or 
unnecessary  clauses,  stipulations,  or  covenants,  clause,  stipulation, 
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or  covenant,  by  or  on  behalf  of  the  plaintiff,  was  or  should  be 
included  or  inserted  therein,  and  that  the  plaintiff  should  not 
be  exposed  nor  rendered  liable  to  any  unnecessary  risk,  loss,  or 
liability,  by  reason  of  his  executing  or  becoming  a  party  to  the 
same  assignment,  and  in  all  respects  duly  and  properly  to  advise 
and  caution  the  plaintiff  in  respect  of  the  same ;  yet  the  defen- 
dants then  and  there  wholly  neglected  their  duty  in  that  behalf, 
and  conducted  themselves  so  carelessly,  negligently,  and  unskil- 
fully in  respect  of  the  premises,  that  by  and  through  the  mere 
neglect,  carelessness,  and  negligence  of  the  defendants  in  respect 
of  the  premises,  and  by  and  upon  the  advice  and  counsel  of  the 
defendants  as  such  attornies  and   solicitors  as  aforesaid,  the 
plaintiff,  on  the  19th  of  January,  1829,  at,  &c,  did  bargain, 
sell,  assign,  transfer,  and  set  over  and  covenant  unto  and  with 
him  the  said  Robert  James,  in  manner  and  form  following,  that 
is  to  say,  by  a  certain  indenture,  made  or  purporting  to  be  made 
on  or  about  the  19th  of  January,  1829,  between  the  plaintiff  of 
the  one  part,  and  the  said  Robert  James  of  the   other  part, 
reciting,  as  therein  was  recited,  the  plaintiff,  for  the  considera- 
tions therein  mentioned,  did  then  and  there  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  Robert  James,  his  executors, 
administrators,  and  assigns,  one  equal  undivided  moiety  or  half 
part  of  and  in  the  said  premises  with  the  appurtenances,  to  have 
and  to  hold  the  said  one  equal  and  undivided  moiety  or  half  part 
thereby  assigned   unto  the  said  Robert  James,  his  executors, 
*administrators,  and  assigns,  for  all  the  residue  and  remainder 
from  the  25th  of  December  then  last  past  to  come  and  unexpired 
of  the   said  several  terms  of  eleven  years,  provided  the  said 
Georgiana  Scott  should  bo  long  live,  and  of  eleven  years  provided 
the  said  Seanah   Stoe   Clement   should  so  long  live;  subject, 
nevertheless,  to  the  payment  of  one  moiety  or  equal  half  part 
of  the  rents  of  the  same  premises,  and  to  the  observance  and 
performance,  and  to  one  moiety  or  equal  half  part  of  all  costs 
and  expenses  which  from  the  said  25th  of  December  then  last 
past  should  or  might  be  occasioned,  disbursed,  or  expended  in 
or  by  the  observance  and  performance   of  the  covenants  and 
agreements  to  be  paid,  observed,  and  performed  in  respect  of 
the  same :  and  the  plaintiff  did  thereby  for  himself,  his  heirs, 
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executors,  and  administrators  covenant,  promise,  and  agree  with 
and  to  the  said  Bobert  James,  his  executors,  administrators, 
and  assigns  in  manner  following,  that  is  to  say,  that  the  said 
thereinbefore  recited  indenture  of  lease  was  at  the  time  of  the 
sealing  and  delivering  of  the  same  indenture  a  good  and  effectual 
lease,  valid  in  the  law,  and  still  subsisting,  and  not  surrendered, 
forfeited,  or  become  void  or  voidable  in  any  manner  howsoever  ; 
and  further,  that  the  plaintiff  at  the  time  of  the  sealing  and 
delivery  of  the  same  indenture  had  in  himself  good  right,  full 
power,  and  lawful  and  absolute  authority  to  grant,  bargain,  sell, 
and  assign  the  said  one  equal  and  undivided  moiety  or  half  part 
mentioned  to  be  thereby  assigned  of  and  in  the  said  messuage 
and  premises,  with  their  appurtenances,  unto  the  said  Bobert 
James,  his  executors,  administrators,  or  assigns  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of  the  same 
indenture ;  and  further,  that  it  should  and  might  be  lawful  to 
and  for  the  said  Bobert  James,  his  executors,  administrators, 
and  assigns,  to  enter  into  and  upon  the  said  one  equal  undivided 
moiety  or  *half  part  of  and  in  the  said  messuage  and  premises, 
and  the  same  peaceably  and  quietly  to  have,  hold,  and  enjoy, 
and  take  the  rents,  issues,  and  profits  thereof  to  his  and  their 
own  use  and  benefit,  for  and  during  all  the  residue  and  remainder 
from  the  said  25th  of  December  then  last  past,  to  come  and 
unexpired  of  the  several  terms  therein  of  eleven  years,  if  the 
said  Georgiana  Scott  should  so  long  live,  and  of  eleven  years  if 
the  said  Seanah  Stoe  Clement  should  so  long  live,  without  any 
lawful  let,  suit,  hindrance,  interruption,  or  denial  of  the  plaintiff, 
his  executors  or  administrators,  or  of  any  other  person  or  persons 
whomsoever,  and  that,  free  and  clear  and  freely  and  clearly 
acquitted,  exonerated,  and  discharged  of,  from,  and  against  all 
former  and  other  titles,  charges,  liens,  and  incumbrances  what- 
soever ;  as  by  the  said  indenture,  reference  being  thereunto  had, 
would  more  fully  and  at  large  appear.  And  the  plaintiff  said 
that  in  and  about  the  becoming  a  party  to  and  executing  the 
same  indenture  of  assignment,  he  wholly  confided  in,  and  acted, 
followed,  and  abided  by  the  counsel  and  advice  of  the  defendants, 
then  and  there  being  and  acting  as  the  attornies  and  solicitors 
of  the  plaintiff  as  aforesaid  ;  and  that  prior  to  his  so  becoming 
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a  party  to  and  executing  the  said  indenture,  to  wit,  on  the  15th 
of  January  in  the  year  aforesaid,  at,  &c.  a  draft  or  copy  of  the 
same  had  been  and  was  perused  and  settled  by  the  defendants  as 
such  attornies  as  aforesaid  on  his  behalf;  nevertheless  the 
covenants  and  stipulations  in  the  same  indenture  of  assignment 
contained  by  and  on  the  part  of  the  plaintiff  were  and  are  unusual 
and  unnecessary  covenants  and  stipulations,  and  larger,  fuller, 
and  more  extensive  covenants  and  stipulations  than  it  was 
necessary  to  include  or  than  ought  to  have  been  included  in  the 
same  indenture  of  assignment  under  or  in  pursuance  of  the  said 
agreement  for  the  assignment  of  the  said  moiety,  or  of  *the 
practice  and  custom  in  the  case,  and  in  respect  of  such  assign- 
ments usually  followed  and  pursued  ;  that  is  to  say,  inasmuch 
as  in  and  by  the  same  indenture  the  plaintiff  did  covenant, 
absolutely  and  without  qualification,  that  the  thereinbefore 
recited  indenture  of  lease,  that  is  to  say,  the  before  mentioned 
lease  to  the  said  John  Lock  was  a  good  and  effectual  lease,  valid 
in  the  law,  and  then  subsisting,  and  not  surrendered,  forfeited, 
or  become  void  or  voidable  in  any  manner  howsoever  ;  and  the 
plaintiff,  at  the  time  of  executing  the  same  indenture,  had  good 
right  and  full  power  to  assign  in  manner  and  form  aforesaid ; 
and  that  it  should  be  lawful  for  the  said  Robert  James,  his 
executors,  administrators  and  assigns,  to  enter  upon  and  enjoy 
the  moiety  so  assigned  for  the  residue  of  the  same  terms,  without 
any  lawful  let  or  interruption  of  the  plaintiff,  or  of  any  other 
person  or  persons  whomsoever,  and  that,  free  and  clear,  and 
freely  acquitted,  exonerated,  and  discharged  of,  from,  and  against 
all  former  and  other  titles,  charges,  liens,  and  incumbrances 
whatsoever  in  manner  and  form  aforesaid.  And  although,  by 
so  becoming  a  party  to  and  executing  the  same  indenture  of 
assignment  as  aforesaid,  the  plaintiff  incurred  a  great  and 
unnecessary  liability,  yet  no  caution,  warning,  or  advice  thereof 
was  then  and  there,  or  at  any  other  time  prior  to  his  becoming 
a  party  to  and  executing  the  same,  given  to  him  by  or  on  behalf 
of  the  defendants,  who  then  and  there  permitted  and  suffered 
the  plaintiff  to  execute,  and  the  plaintiff  did  execute,  the  same 
indenture  of  assignment  in  entire  ignorance  that  he  was  thereby 
incurring  any  liability  greater  or  more  extensive  than  by  reason 
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of  the  situation  of  the  parties,  and  the  agreement  between  them, 
and  the  usual  practice  in  such  cases,  and  for  the  purpose  of  fully 
and  properly  completing  the  said  assignment,  he  ought  and  was 
bound  to  have  incurred :  that,  before  the  making  *of  the  same 
indenture  of  assignment,  to  wit,  on  the  7th  of  September,  1825, 
at,  &c.  the  said  Seanah  Stoe  Clement  died,  whereupon  and 
whereby  the  said  lease  and  demise  to  the  said  John  Lock  became 
and  was  voidable  and  void,  and  wholly  ceased,  ended,  and  deter- 
mined as  to  one  undivided  moiety  of  the  same  premises,  with 
the  appurtenances,  that  is  to  say,  as  to  the  undivided  moiety 
of  the  same  in  the  said  indenture  of  lease  secondly  mentioned, 
to  wit,  at,  &c.  And  thereupon  and  thereby  a  certain  person,  to 
wit,  one  George  Scott,  after  the  said  assignment  to  the  said 
Robert  James,  to  wit,  on  the  80th  of  April,  1881,  which  said 
George  Scott  had  become  and  was  lawfully  entitled  to  the  last 
mentioned  moiety  of  the  same  premises  with  the  appurtenances, 
entered  into  and  upon  the  same,  and  by  due  process  of  law 
ejected  and  expelled  the  said  Eobert  James  from  and  out  of  the 
possession  and  occupation  of  such  undivided  moiety,  and  retained 
and  enjoyed  the  same,  and  kept  the  said  Eobert  James  so 
expelled  and  dispossessed  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto :  and  thereupon  a  certain  action  was  commenced 
and  prosecuted  by  and  on  behalf  of  the  said  Robert  James 
against  the  plaintiff,  to  recover  the  damages  sustained  by  him, 
the  said  Robert  James,  by  his  being  so  dispossessed  of  and 
expelled  from  the  said  undivided  moiety  as  aforesaid,  and  by 
his  being  put  to  divers  great  costs  and  expenses  in  and  about 
defending  his  said  possession,  and  otherwise  in  respect  of  the 
same,  that  is  to  say,  a  certain  action  of  covenant  upon  the 
covenants  in  the  said  indenture,  by  and  on  the  part  of  the 
plaintiff  contained,  and  such  proceedings  were  thereupon  had, 
that  afterwards,  and  by  reason  of  the  same  covenants  and  each 
of  them  being  so  absolute  and  unqualified  as  aforesaid,  to  wit, 
on  the  1st  of  March,  1882,  at,  &c.  the  plaintiff  was  adjudged  and 
compelled  and  obliged  to  pay,  and  did  pay,  to  the  said  Robert 
James,  a  large  sum  of  *money,  to  wit,  the  sum  of  875J.  11*.  7d., 
as  and  by  way  of  damages  by  him  the  said  Robert  James 
sustained,   by  and   by  reason  of   his   being   so   expelled   and 
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dispossessed  as  aforesaid,  and  as  damages  for  the  breach  of  the 
said  covenants  in  the  said  indenture  of  assignment  contained, 
and  also  for  costs  of  him  the  said  Robert  James  incurred  in 
respect  of  the  premises :  and  the  plaintiff  had  also  been  put  to 
great  costs  and  expenses  in  and  about  defending  the  said  action, 
and  in  and  about  proceedings  connected  therewith,  amounting  to 
a  large  sum,  to  wit,  the  sum  of  2001.  to  wit,  at,  &c.  * 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  in 
September,  1826,  John  Lock  had  sold  to  the  plaintiff  a  leasehold 
messuage  which  Lock  held  for  a  term  of  eleven  years  from 
Christmas,  1824,  determinable  as  to  one  undivided  moiety  of 
the  messuage  on  the  life  of  Seanah  Stoe  Clements,  and  as  to 
the  other  undivided  moiety,  on  the  life  of  Georgiana  Scott. 

Ullithorne  was  employed  as  the  plaintiff's  attorney  to  settle  the 
assignment  from  Lock,  and  in  that  capacity  had  before  him 
the  original  lease  to  Lock.  In  the  assignment,  Lock  only  gave 
the  usual  qualified  covenant  for  quiet  enjoyment,  as  liable  to  be 
affected  by  any  acts  of  his  own,  or  of  persons  claiming  under  him. 

Seanah  Stoe  Clements  died  on  the  7th  of  September,  1825. 
In  January,  1829,  Ullithorne,  who  since  1826  had  entered  into 
partnership  with  the  other  defendants,  was  employed  by  the 
plaintiff  to  settle  an  assignment  from  him  to  Robert  James; 
upon  which  occasion  Ullithorne,  although  he  had  been  apprised 
of  the  death  of  Mrs.  Clements,  as  appeared  from  his  own 
admissions  before  an  arbitrator,  permitted  the  plaintiff  to  execute 
an  unqualified  covenant  for  quiet  enjoyment. 

James  was  shortly  afterwards  ejected  from  the  undivided 
moiety  of  the  messuage,  the  interest  in  which  had  determined 
on  the  death  of  Seanah  Stoe  Clements ;  *and  the  plaintiff,  by 
reason  of  his  unqualified  covenant,  was  obliged  to  repay  James 
the  costs  of  the  ejectment,  and  other  consequential  damages. 

Whereupon  the  plaintiff  brought  this  action  against  the 
defendants,  and  proved  that  the  covenants  they  had  permitted 
him  to  execute,  were  unusual.  The  defendants  adduced 
evidence  at  the  trial,  to  shew  that  the  plaintiff  himself  knew  of 
the  decease  of  Seanah  Stoe  Clements  before  he  executed  the 
assignment  to  James.  That  question  was  left  to  the  jury,  but 
they  found  a  verdict  for  the  plaintiff. 
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Atcherley,  Serjt.  (then  Jones)  obtained  a  rule  nisi  to  set 
aside  this  verdict,  on  the  ground  that  the  plaintiff  could  not 
recover  against  the  defendants  for  the  consequences  of  a  fact  of 
which  he  was  himself  cognizant ;  and  also  on  the  ground  of  an 
alleged  surprise. 

Wilde,  Serjt.,  who  shewed  cause,  contended,  that  whether 
the  plaintiff  knew  of  the  decease  of  Mrs.  Clements  or  not,  he 
could  not  be  supposed  to  know  the  consequences  of  his  entering 
into  an  unusual  and  unqualified  covenant  for  quiet  enjoyment. 
The  object  of  his  hiring  an  attorney  to  settle  the  assignment  was, 
to  protect  himself  from  such  consequences  by  the  aid  of  pro- 
fessional skill  and  care ;  and  the  defendants,  having  failed  in 
their  duty,  must  be  answerable  for  the  results  of  their  negligence. 
At  all  events,  they  should  have  apprised  the  plaintiff  of  the 
liability  he  incurred  by  his  covenant.  In  Allison  v.  Rayner  (l) 
it  was  held,  in  an  action  brought  by  an  attorney  to  recover  his 
bill  of  costs  incurred  in  an  action  at  the  suit  of  an  assignee,  that 
it  was  incumbent  on  the  attorney  to  prove  that  the  consent  of 
creditors,  and  the  approbation  of  one  of  the  *commissioners  of 
the  Insolvent  Court,  had  been  obtained ;  or,  at  all  events,  that 
he  had  informed  his  client  that  such  consent  was  necessary. 

Atcherley  and  Talfourd,  Serjt.  supported  the  rule : 

The  three  defendants  were  not  in  partnership  when  the  lease 
was  assigned  by  Lock  to  the  plaintiff  in  1826 ;  Ullithorne  alone 
was  then  concerned,  and  he  alone  must  be  taken  to  have  known 
its  contents. 

(Tindal,  Ch.  J. :  In  Jacaud  v.  French  (2)  it  was  held,  that 
where  a  man  is  partner  in  two  firms,  he  imports  into  the  one 
the  knowledge  he  has  obtained  in  the  other.) 

Then,  the  plaintiff  himself  knew  of  the  decease  of  Mrs.  Clements, 
and,  if  so,  he  could  not  be  ignorant  that  by  her  decease  a  moiety 
of  his  interest  in  the  premises  had  determined.  It  was  but  just, 
therefore,  that  he  should  give  an  unqualified  covenant  to  James, 
otherwise  he  would  have  received  the  money  paid  by  James 

(1)  7  B.  &  C.  441.  (2)  11  R.  R.  390  (12  East,  317). 
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without  adequate  consideration.  If  Mrs.  Clement's  decease  had 
been  stated  on  an  abstract  of  title,  and  the  defendants  had  over- 
looked it,  it  had  been  gross  negligence;  but  this  was  a  mere 
assignment  of  a  term,  unaccompanied  by  a  formal  abstract,  and 
the  vendor's  attornies  might,  under  all  the  circumstances,  be 
acting  prudently  in  accepting  such  terms  as  the  purchaser  chose 
to  offer.  At  all  events  they  are  not  chargeable  with  such 
negligence  or  gross  ignorance,  as  to  be  responsible  to  the  plain- 
tiff for  the  consequences  of  a  fact  of  which  he  was  duly  apprized. 


Tindal,  Ch.  J. : 

There  is  no  ground  for  disturbing  this  verdict.  It  may  be 
assumed  as  a  general  principle,  that  an  attorney,  by  reason  of 
the  emolument  he  derives  from  the  business  in  which  he  is 
[  *&04  ]  employed,  undertakes,  *and  is  bound  to  take  care,  that  his  client 
does  not  enter  into  any  covenant  or  stipulation  that  may  expose 
him  to  a  greater  degree  of  responsibility  than  is  ordinarily 
attached  to  the  business  in  hand,  or,  at  all  events,  that  he  does 
not  do  so  till  the  consequences  have  been  explained  to  him. 

In  the  present  case  the  plaintiff  has  been  permitted  by  the 
defendants  to  enter  into  a  covenant,  which,  according  to  the 
uncontradicted  testimony  of  all  the  witnesses  who  were  called  on 
the  subject,  was  at  least  unusual  upon  the  assignment  of  a  lease 
by  one  assignee  to  another. 

It  being  clear,  therefore,  that  the  defendants  have  permitted 
the  plaintiff  to  execute  an  unusual  covenant,  it  is  cast  upon  the 
defendants  to  shew  why  they  permitted  him;  and  the  only 
ground  they  allege  is,  that  before  the  assignment  was  executed 
in  1829,  the  plaintiff  was  himself  aware  that  Mrs.  Clements  had 
died,  and  that,  upon  her  death,  his  interest  had  determined  as 
to  a  moiety  of  the  premises.  Even  if  the  plaintiff  knew  of  her 
death,  it  is  by  no  means  clear  that  he  knew  the  consequences  of 
entering  into  the  covenant  in  question;  on  the  contrary,  it  is 
rather  to  be  inferred,  from  the  contents  of  the  written  paper  on 
which  reliance  has  now  been  placed  for  obtaining  a  new  trial, 
on  the  ground  of  surprise,  that  he  did  not  know  the  con- 
sequences; but,  at  all  events,  Ullithorne  could  not  have  been 
in    doubt    as  to  those  consequences,  for  he  had   drawn  the 
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assignment  of  the  premises  to  the  plaintiff  with  the  original  lease 
before  him  in  1826;  when,  therefore,  the  second  assignment 
took  place  in  1829,  he  was  fully  apprised  of  the  title  which  he 
had  before  investigated ;  and  if  he  knew  that  Mrs.  Clements  was 
dead,  he  knew  that  the  lease  was  worth  nothing.  Now,  from 
his  own  admissions  before  an  arbitrator,  it  is  clear  that  he  must 
have  known  of  the  death  of  Mrs.  Clements,  and  the  legal  con- 
sequences *of  her  decease.  It  was  his  duty,  therefore,  at  all 
events,  to  have  given  the  plaintiff  those  explanations  which 
would  probably  have  prevented  him  from  executing  a  covenant 
which  has  involved  him  in  such  heavy  consequential  damages. 
The  rule,  therefore,  must  be  discharged. 

Park,  J.  concurred. 

Gaselee,  J. : 

I  think  the  verdict  ought  not  to  be  disturbed.  In  any  view 
of  the  case,  the  defendants  have  not  bestowed  due  care  and 
attention  on  their  client's  business.  It  is  admitted  that  the 
covenant  which  the  plaintiff  has  executed  is  unusual;  and,  if 
so,  it  is  incumbent  on  the  defendants  to  explain  why  it  was 
necessary.  The  only  excuse  attempted  is,  that  the  plaintiff 
knew  of  the  death  of  Mrs.  Clements.  But,  if  the  defendants  knew 
it  also,  they  should,  at  least,  have  apprized  the  plaintiff  of  the 
consequences  of  the  covenant  which  they  called  on  him  to  execute. 

Alderson,  J. : 

I  quite  agree  in  the  conclusion  at  which  the  Court  has  arrived. 
The  verdict  of  the  jury  is  correct.  The  question  submitted  to 
them  was,  in  substance,  whether  the  plaintiff,  when  he  entered 
into  the  covenant  in  question,  knew  that  the  lease  was,  as  to 
a  moiety,  determined.  That  was  the  only  question  of  fact,  the 
rest  was  matter  of  law.  But,  even  admitting  that  the  plaintiff, 
Ullithorne,  and  James  were  all  acquainted  with  the  fact,  still  it 
was  the  duty  of  Ullithorne  to  make  the  plaintiff  acquainted  with 
the  effect  of  his  entering  into  a  covenant  of  an  unusual  descrip- 
tion. Had  he  been  so  apprized  of  the  inevitable  consequences, 
he  would,  at  least,  have  had  an   opportunity  of  considering 

whether  he  would  incur  them  or  not. 

Rule  discharged. 

r.b. — vol.  xxxvm.  84 
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W34.  NORMS  v.  DANIEL. 

April  24. 

(10  Bing.  507—509 ;  S.  C.  4  Moore  &  Scott,  383;  3  L.  J.  (N.  S.)  C.  P.  160; 

[  507  ]  2  Dowl.  P.  C.  798.) 

Where  the  costs  of  the  action  and  of  an  award  were  to  abide  the  event 
of  the  award,  and  the  arbitrators  found  that  the  plaintiff  had  a  good  cause 
of  action  on  five  out  of  eight  counts ;  that  the  defendant  should  pay  5/. 
damages ;  and  that  no  further  proceedings  should  be  had  in  the  action : 
Held,  that  there  was  no  award  as  to  three  counts ;  no  event  to  authorize 
the  taxation  of  costs  on  those  counts ;  and  consequently  that  no  part  of 
the  award  could  stand. 

This  cause  and  all  matters  in  dispute  between  the  parties 
were  referred  to  two  attornies:  the  costs  of  the  action  and  of 
the  award  to  abide  the  event  of  the  award. 
[  508  ]  The  declaration  consisted  of  eight  counts. 

First,  for  disturbing  plaintiff's  occupation  of  a  dwelling-house 
and  close,  by  heaping  up  stones,  &c.  on  the  close  of  defendant 
adjoining  plaintiff's  close,  per  quod  foundation  of  plaintiff's 
house  settled;  house  became  dangerous;  and  plaintiff  was 
obliged  to  go  away. 

Second,  for  disturbing  plaintiff  in  the  occupation  of  his  close, 
by  digging  negligently  in  defendant's  close,  per  quod  a  mound 
fell  into  plaintiff's  close. 

Third,  for  diverting  a  watercourse  to  the  injury  of  plaintiff. 

Fourth,  for  rendering  plaintiff's  house  dangerous  and 
damaging  his  trees,  by  allowing  a  mound  to  fall  against 
them. 

Fifth,  to  the  same  effect. 

Sixth  and  seventh,  for  muddying  plaintiff's  watercourse. 

Eighth,  trover  for  various  chattels. 

The  arbitrators  awarded  among  other  matters, 

"  That  the  plaintiff  had  a  good  cause  of  action  on  the  third, 
fourth,  fifth,  sixth,  and  seventh  counts:  that  the  defendant 
should  pay  the  plaintiff  5/.  for  his  damages ;  and  that  no  further 
proceedings  should  be  had  in  this  action." 

Wilde,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  award, 
on  the  ground,  among  various  other  objections,  that  no  award 
had  been  made  on  the  first,  second,  and  eighth  counts. 
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Coleridge  and  Talfourd,  Serjts.  shewed  cause :  Norms 

r. 

The  order  that  no  further  proceedings  shall  be  had  in  the      Daniel. 
action,  is  a   sufficient  award  on  the  first,  second,  and  eighth 
counts.     It  amounts  to  an  award  of  a  stet  processus,  which  it  is 
competent  to  arbitrators  to  order.     In  Blanchard  v.  Lilly  (l),  it 
was  held  the  arbitrator  *might  order  a  discontinuance.  [  *509  ] 

(Aldbrson,  J. :  There  the  costs  were  in  the  discretion  of  the 
arbitrator.) 

Wilde: 

By  the  terms  of  this  reference  the  costs  are  to  abide  the 
event  of  the  award ;  that  is,  such  a  legal  event  or  determination 
as  should  give  the  prothonotary  authority  to  tax  the  costs. 
Under  the  present  award  the  prothonotary  would  have  no 
authority  to  tax  the  defendant  his  costs  upon  the  first,  second, 
and  eighth  counts,  although  the  plaintiff  has  not  succeeded  on 
those  counts. 

Notwithstanding,  therefore,  the  arbitrators  have  no  discretion 
as  to  costs,  by  this  mode  of  framing  their  award  they  have 
contrived  to  decide,  that  upon  the  first,  second,  and  eighth 
counts,  neither  party  should  have  his  costs. 

Park,  J. : 

It  appears  to  the  Court  that  this  objection  is  not  to  be  got 
over.  It  is  not  competent  to  an  arbitrator,  unless  where  the 
costs  are  in  his  discretion,  to  omit  deciding  on  the  whole  of  the 
matters  referred  to  him,  so  as  to  give  them  such  a  legal  event 
as  shall  authorize  the  officer  of  the  Court  to  tax  costs.  Here 
he  could  not  tax  costs  for  either  party  as  to  those  counts  on 
which  there  has  been  no  decision,  and  therefore  the  rule  must 
be  absolute. 

Bosanqubt,  Gaselee,  and  Alderson,  JJ.  concurred. 

Rule  absolute. 
(1)  9  East,  497. 
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1834.  ELLIOTT  v.   PYBUS. 

April  28. 

(10  Bing.  ol2— 518 ;  S.  C.  4  Moore  &  Scott,  389 ;  3  L.  J.  (N.  S.)  C.  P.  182.) 

L        J  The  defendant,  who  had  ordered  a  machine  to  be  made,  without  any 

agreement  as  to  price,  paid  money  on  account  when  he  saw  it  complete ; 
admitted  it  was  made  to  order ;  and  requested  the  maker  to  send  it  home, 
but  refused  to  pay  the  price  demanded  by  him.  The  maker  refused  to 
deliver  the  machine  without  receiving  the  full  amount ;  for  which  he 
ordered  his  attorney  to  proceed;  when  the  defendant  said  he  would 
endeavour  to  arrange  if  they  would  give  him  time  : 

Held,  a  sufficient  acceptance  to  entitle  the  maker  to  sue  in  an  action 
for  goods  bargained  and  sold. 

Assumpsit  for  goods  bargained  and  sold;  work  and  labour; 
and  on  an  account  stated. 

At  the  trial  before  Arabin,  Serjt.,  in  the  Sheriff's  Court, 
London,  it  appeared  that  the  defendant  had  ordered  the  plaintiff 
to  make  a  ruling-machine,  according  to  a  plan  of  the  defendant, 
and  deposited  41.  towards  the  payment. 

The  defendant  from  time  to  time  superintended  the  construc- 
tion of  the  machine ;  and  before  it  was  finished  an  alteration 
was  made  in  its  construction  at  his  request.  When  it  was  com- 
plete he  saw  it,  and  paid  21.  more  on  account,  but  omitted  to 
come  to  a  final  settlement. 

The  plaintiff  thereupon  sent  to  him  to  fetch  the  machine  away, 
and  pay  101.  19*.  8d.,  the  balance  of  the  price. 

The  defendant  admitted  that  the  machine  was  made  according 
to  his  order,  but  requested  the  plaintiff  to  send  it  home  before  it 
was  paid  for.  This  the  plaintiff  refused  to  do,  and  ordered  his 
attorney  to  proceed  for  payment.  In  answer  to  an  application 
to  that  effect,  the  defendant  called  on  the  attorney,  complained 
of  the  exorbitance  of  the  price  demanded,  and  went  away, 
[  •sis  ]  saying  he  would  not  pay  it.  He  returned,  however,  in  *about 
an  hour,  and  said  he  would  endeavour  to  arrange  it,  if  they 
would  give  him  time.     . 

The  defendant's  counsel  declined  to  address  the  jury,  insisting 
that  there  had  been  no  acceptance  of  the  machine  by  the  defen- 
dant ;  that  the  property  in  it  had  never  passed  to  him ;  and 
that,  consequently,  the  plaintiff  could  not  recover  on  a  count  for 
goods  bargained  and  sold,  but  should  have  declared  specially 
against  the  defendant  for  not  fetching  and  paying    for   the 
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machine  he  had  ordered.  Atkinson  v.  Bell  (l)  and  Mucklotv  v.  Elliott 
Mangles  (2)  were  relied  on.  The  learned  Serjeant  thought  there  pybus. 
had  been  ultimately  a  sufficient  assent  by  the  defendant  to  the 
price  demanded  by  the  plaintiff,  to  sustain  the  count  for  goods 
bargained  and  sold,  and  directed  a  verdict  for  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  set  it  aside,  and  enter  a 
nonsuit  instead. 

Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Talfourd,  Serjt.  shewed  cause  : 

In  Atkinson  v.  Bell  the  patentee  of  certain  spinning  machinery, 
who  had  received  an  order  from  the  defendant  to  have  some 
spinning  frames  made  for  him,  employed  the  plaintiff  to  make 
the  machines  for  the  defendant,  and  informed  the  latter  that 
he  had  so  done :  after  the  machines  had  been  so  completed,  the 
patentee  ordered  them  to  be  altered  :  they  were  afterwards  com- 
pleted according  to  that  new  order,  and  packed  up  in  boxes  for 
the  defendant,  and  the  plaintiff  informed  the  defendant  that  they 
were  ready,  but  he  refused  to  accept  them  :  and  it  was  held  that 
the  plaintiff  could  not  recover  the  price  from  the  defendant  in  an 
action  for  goods  bargained  and  sold,  or  for  work  and  labour,  and 
materials.  So,  in  Mucklow  v.  Mangles  it  was  held  that  if  a 
person  contracts  with  another  for  a  chattel  which  is  not  in 
existence  *at  the  time  of  the  contract,  though  he  pays  him  the  [  '514  ] 
whole  value  in  advance,  and  the  other  proceeds  to  execute  the 
order,  the  buyer  acquires  no  property  in  the  chattel  till  it  is 
finished  and  delivered  to  him.  But  those  cases  are  distinguish- 
able from  the  present,  for  in  neither  of  them  was  there  any 
assent  on  the  part  of  the  defendant  to  accept  the  article  in 
question.  And  in  Atkinson  v.  Bell,  Bayley,  J.  says,  "If  the 
defendants  had  expressed  their  assent,  then  this  case  would 
have  been  within  Rohde  v.  Thwaites  (3),  and  there  would  have  been 
a  complete  appropriation,  vesting  the  property  in  the  defendants/' 
Here,  when  the  defendant  said  he  would  arrange  it  if  they  would 
give  him  time,  there  was  such  an  assent  as  effected  a  transfer  of 
the  property  to  him  ;  so  that  he  might  have  sued  for  it  in  trover, 

(1)  32  R.  R.  382  (8  B.  &  C.  277).  (3)  30  R.  R.  363  (6  B.  &  C.  388). 

(2)  9  R.  R.  784  (1  Taunt.  318). 
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Elliott  and  must  have  borne  the  loss  if  the  article  had  been  stolen  or 
Ptbus.  destroyed  by  fire:  and  the  case  falls  within  the  principle  of 
Woods  v.  Russell  (i)f  where  a  shipbuilder  contracted  with  the 
defendant  to  build  a  ship  for  him,  and  to  complete  her  in  April, 
1819 ;  the  defendant  was  to  pay  for  her  by  four  instalments ; 
the  first  when  the  keel  was  laid,  the  second  when  at  the  light 
plank,  and  the  third  and  fourth  when  the  ship  was  launched : 
before  the  25th  of  June,  1819,  the  ship  was  measured,  with  the 
builder's  privity,  to  the  intent  that  the  defendant  might  get  it 
registered  in  his  name:  on  the  25th  of  June,  the  shipbuilder 
signed  the  usual  certificate  of  her  build ;  on  the  26th  the  ship 
was  registered  in  the  defendant's  name ;  and  on  the  same  day 
the  third  instalment  was  paid :  on  the  30th  of  June,  the  builder 
committed  an  act  of  bankruptcy,  upon  which  a  commission  was 
afterwards  issued :  on  the  2nd  of  July,  the  ship  not  being  then 
completed,  or  launched,  the  defendant,  and  a  crew  hired  by  him, 
took  possession  of  her,  and  a  rudder  and  cordage,  the  former  of 
[  •cis  ]  which  was  made  by  *the  shipbuilder,  and  the  latter  bought  by 
him,  for  the  express  purpose  of  completing  the  ship :  and  it  was 
held,  that  the  legal  effect  of  the  shipbuilder's  having  signed  the 
certificate  to  enable  the  defendant  to  have  the  ship  registered  in 
his  name,  was  to  vest  the  general  property  in  the  ship  in  the 
defendant  from  the  time  the  registry  was  completed.  So,  in 
Kohde  v.  Thwaites  (2),  where  the  plaintiff  having  in  his  warehouse 
a  quantity  of  sugar,  in  bulk,  more  than  sufficient  to  fill  twenty 
hogsheads,  agreed  to  sell  twenty  hogsheads  to  the  defendant,  but 
there  was  no  notice  in  writing  of  the  contract  sufficient  to  satisfy 
the  Statute  of  Frauds;  four  hogsheads  were  delivered  to  and 
accepted  by  the  defendant;  the  plaintiff  filled  up  and  appro- 
priated to  the  defendant  sixteen  other  hogsheads,  informed  him 
that  they  were  ready,  and  desired  him  to  take  them  away ;  the 
defendant  said  he  would  take  them  as  soon  as  he  could :  it  was 
held,  that  the  appropriation  having  been  made  by  the.  plaintiff, 
and  assented  to  by  the  defendant,  the  property  in  the  sixteen 
hogsheads  thereby  passed  to  the  latter,  and  that  their  value 
might  be  recovered  by  the  plaintiff  under  a  count  for  goods 
bargained  and  sold. 

(1)  24  R.  R.  621  (5 13.  &  Aid.  942).        (2)  30  R.  R.  363  (6  B.  &  C.  388). 
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Wilde :  Elliott 

v. 
In  the  present  case  the  property  never  passed  to  the  defendant,       Pybus. 

and  he  could  not  have  sued  for  the  article  in  trover.  The  plain- 
tiff never  lost  his  lien  on  it,  which  he  would  have  done  if  there 
had  been  an  acceptance  on  the  part  of  the  defendant.  But  the 
defendant  never  assented  to  the  price ;  and,  from  his  requiring 
time  to  arrange  it,  it  may  be  inferred  he  persisted  in  his  objec- 
tions to  the  amount,  and  refused  to  accept  the  machine.  In 
Woods  v.  Russell  there  were  periodical  payments,  which  kept 
pace  with  the  work,  and  no  objection  was  made  to  the  price.  In 
Muckloiv  v.  Mangles  it  was  held  the  property  in  the  barge  did 
*not  pass,  although  the  defendant's  name  had  been  painted  on  [  *616  ] 
the  stern  :  and  so,  in  Atkinson  v.  Bell,  the  acts  of  the  defendant's 
agent  in  the  progress  of  the  work  were  as  strong  as  those  of  the 
defendant  here ;  and  yet  it  was  held,  that  an  action  for  goods 
bargained  and  sold  would  not  lie. 

Tindal,  Ch.  J. : 

In  this  case  the  plaintiff  and  defendant,  by  mutual  consent, 
appear  to  have  considered  the  learned  Serjt.  as  standing  in  the 
place  of  the  jury,  whom  the  defendant's  counsel  refused  to 
address.  The  learned  Serjt.  was  of  opinion  there  had  been 
such  an  acceptance  of  the  machine  which  the  defendant  had 
ordered,  as  to  entitle  the  plaintiff  to  sue  for  the  price  in  a  count 
for  goods  bargained  and  sold :  and  the  question  is,  whether  his 
opinion  is  consistent  with  preceding  decisions,  particularly  those 
of  Atkinson  v.  Bell  and  Muckloiv  v.  Mangles.  We  think  we  shall 
do  no  violence  to  the  principle  established  in  those  cases  if  we 
uphold  the  present  decision.  The  principle,  concisely  stated,  is 
this,  that  a  count  for  goods  bargained  and  sold  can  only  be  main- 
tained where  the  property  in  the  goods  has  passed  from  the 
plaintiff  to  the  defendant.  The  present  case,  therefore,  resolves 
itself  into  a  question,  whether  there  has  been  any  agreement  as 
to  price  between  the  plaintiff  and  defendant ;  for  the  deposits  of 
41.  and  21.  made  by  the  defendant  in  advance  of  payment  relieve 
the  case  from  any  question  which  might  otherwise  have  arisen 
under  the  Statute  of  Frauds.  Is  the  case  then  distinguishable 
from  Atkinson  v.  Bell  and  Mucklow  v.  Mangles  in  respect  of  any 
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Elliott      such  agreement  as  to  price  as  may  be  considered  an  acceptance 

pybus.  °f  the  article  ?  In  Mucklow  v.  Mangles  the  defendant  never  did 
assent  to  any  specific  price.  Here,  although,  at  one  time,  the 
defendant  refused  to  accept  the  machine  because  he  thought  the 
price  charged  too  high,  yet  he  ultimately  came  in  to  the  plaintiff's 

[*517]  terms,  although  he  *was  unable  to  furnish  the  money  at  the 
time.  I  allude  particularly  to  two  conversations:  in  one  of 
which  the  defendant  is  represented  to  have  admitted  that  the 
machine  was  made  according  to  his  orders,  and  requested  that 
the  plaintiff  would  send  it  home  before  it  was  paid  for ;  but  the 
plaintiff  refused  to  send  it  unless  the  whole  of  his  demand  was 
satisfied :  and,  in  the  other,  "  that  he  would  endeavour  to  arrange 
it  if  he  could  get  time."  This  looks  as  if  he  wanted  time  only ; 
and  as  if  the  question  between  him  and  the  plaintiff  was  rather 
as  to  the  time  than  as  to  the  amount  of  payment. 

I  agree  that  this  comes,  at  last,  to  the  question,  whether  or 
not  the  property  has  passed  to  the  defendant;  and  that  the 
plaintiff  cannot  sustain  his  action  for  goods  bargained  and  sold, 
unless  when  the  defendant  is  in  a  condition  to  recover  the  goods 
in  trover,  and  must  sustain  the  loss  in  case  of  their  being  stolen 
or  destroyed  by  fire.  In  Tensest  v.  Fitzgerald  (l),  where  the 
defendant  agreed  to  purchase  a  horse  from  the  plaintiff  for  ready 
money,  and  to  take  him  within  a  time  agreed  upon,  and,  about 
the  expiration  of  that  time,  the  defendant  rode  the  horse  and 
gave  directions  as  to  its  treatment,  &c,  but  requested  that  it 
might  remain  in  the  plaintiff's  possession  for  a  further  time,  at 
the  expiration  of  which  he  promised  to  fetch  it  away  and  pay  the 
price,  the  question  was  properly  left  to  the  jury  to  say  whether 
the  riding  of  the  horse  on  that  day  was  by  way  of  trial,  or 
whether  the  defendant  was  then  exercising  an  act  of  ownership ; 
and  whether  the  directions  then  given  were  by  way  of  advice  as 
owner :  if  they  thought  he  was  exercising  acts  of  ownership, 
they  were  to  find  for  the  plaintiff ;  if  otherwise,  for  the  defendant. 
And  the  verdict  for  the  plaintiff  was  set  aside,  only  because  the 
bargain  was  expressly  for  ready  money,  and  the  defendant's  acts 

[  *518  ]      being  unaccompanied  with  payment,  the  property  *did  not  pass. 
Taking  the  whole  of  the  circumstances  in  the  present  case 
(1)  22  R.  R.  526  (3  B.  &  Aid.  680). 
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together,  I  think  it  is  one  in  which  the  property  passed  to  the      Elliott 
defendant  from  the  moment  he  assented  to  the  price  demanded       pybub. 
by  the  plaintiff;  and  the  contest  was  rather  as  to  the  time  than 
as  to  the  amount  of  payment. 

Park,  J. : 

The  distinctions  in  the  various  cases  on  this  subject  run 
extremely  fine.  But  the  question  here  is  a  question  of  fact, 
whether  there  has  been  such  an  appropriation  of  the  machine  by 
the  defendant  as  would  change  the  property.  The  Chief  Justice 
has  entered  very  fully  into  the  subject,  and  I  agree  in  his  obser- 
vations. It  was,  in  a  manner,  left  to  the  learned  Serjt.  at  the 
trial  to  decide,  in  the  place  of  the  jury,  whether  or  not  there  had 
been  a  change  of  property ;  a  jury  would  have  been  justified  on 
this  evidence  in  finding  an  ultimate  assent  by  the  defendant  to 
the  price  demanded  by  the  plaintiff,  and  consequently  such  an 
appropriation  as  would  pass  the  property. 

Gaselee,  J. : 

If  this  had  gone  to  the  jury,  and  they  had  found  that  the 
defendant  assented  to  the  price  fixed  by  the  plaintiff,  no  one 
could  have  objected  to  their  verdict.  By  consent  of  the  parties 
it  was  left  to  the  decision  of  the  learned  Serjt.  who  presided ; 
and  I  concur  in  the  opinion  he  pronounced. 

Alderson,  J. : 

The  learned  Serjt.  reports  it  as  his  opinion,  that  the  evidence 
was  sufficient  to  shew  an  acceptance  by  the  defendant.  If, 
therefore,  he  had  been  required  to  leave  that  point  to  the  jury, 
he  would  have  left  it  with  such  observations  as  would  probably 
have  induced  them  to  find  the  fact  the  same  way.  Had  they  so 
found  it,  the  case  would  have  been  decided  by  such  a  finding. 

Rule  discharged. 
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1834.  EOBERTS   v.   BROWN. 

AprU  30. 
(10  Bing.  519—526 ;  S.  0.  4  Moore  &  Scott,  407  ;  3  L.  J.  (N.  8.)  C.  P.  168.) 

*•        J  libel.    The  defendant  published  an  account  of  the  proceedings  under 

a  commission  of  lunacy,  which  the  plaintiff  had  attended  as  a  witness, 
and  stated  that  the  plaintiffs  testimony,  "  being  unsupported  by  that  of 
any  other  person,  failed  to  have  any  effect  on  the  jury."  •*  The  object 
was  to  set  aside  a  will."  "  Mr.  Jervis  commented  with  cutting  severity 
on  the  testimony  of  Mr.  O."  (the  plaintiff) : 

Held,  that  the  whole  taken  together  was  a  libel;  and  that  a  plea 
justifying  only  the  words  "  Mr.  Jeryis  commented  with  cutting  severity 
on  the  testimony  of  Mr.  O."  was  ill. 

The  first  count  of  the  declaration  stated,  that  before  the  time 
of  committing  the  grievance  next  thereinafter  mentioned,  a  certain 
commission  was  issued,  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  to  enquire,  among  other  things,  whether  one  Job 
Weaver,  of  Kernioge,  in  county  of  Denbigh,  innkeeper,  was  a 
lunatic,  &c.  And  by  virtue  of  that  commission,  afterwards,  and 
before  the  committing  of  the  grievance  thereinafter  mentioned, 
an  inquisition  was  held  and  taken  at,  &c.  before  the  commis- 
sioners named  for  the  purpose,  and  upon  that  inquisition  the 
plaintiff,  a  surgeon,  was  examined  upon  oath  before  the  said 
commissioners,  and  then  and  there  gave  evidence  touching  the 
state  of  mind  of  the  said  Job  Weaver,  as  well  on  other  days  and 
times  as  on  the  22nd  day  of  September,  1832,  to  wit,  at,  &c. 
Yet  the  defendant,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  character,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  and  to  cause  it  to  be  suspected  and  believed 
that  he  was  guilty  of  perjury,  and  to  subject  him  to  the  pains 
and  penalties  of  the  law  in  respect  thereof,  and  to  vex,  harass, 
oppress,  and  ruin  him  the  plaintiff,  afterwards,  to  wit,  on,  &c. 
at,  &c.  wrongfully,  maliciously,  and  injuriously  composed,  wrote, 
and  published,  and  caused  to  be  composed,  written,  and  published 
a  certain  false,  scandalous,  and  defamatory  libel  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  evidence  so  as  aforesaid 
[  *620  ]  given  by  the  plaintiff  touching  the  state  of  mind  of  the  *said 
Job  Weaver  upon  the  inquisition  aforesaid;  which  said  false, 
scandalous,  malicious,  and  defamatory  libel  was  as  follows ;  that 
is  to  say, "  Commission  of  lunacy. — The  Lord  Chancellor  having 
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issued  a  commission  to  enquire  into  the  sanity  of  Mr.  Job  Weaver,  Roberts 
the  respectable  occupier  of '  Kernioge  Inn,  •  in  the  county  of  Denbigh,  brown. 
the  proceedings  commenced  at  that  place  on  Monday,  the  12th 
instant,  and  a  verdict  was  returned  on  Friday  evening,  that  the 
said  Job  Weaver  is  of  unsound  mind,  and  unable  to  conduct  his 
own  affairs  since  the  4th  of  May,  1683.  It  was  attempted  to  be 
proved  by  the  testimony  of  Mr.  Owen  Owen  Koberts,  that  on  the 
22nd  of  September  last  Mr.  Weaver  had  visited  Carnarvon,  and 
was  consulting  him  about  a  hurt  on  his  leg ;  that  whilst  examin- 
ing it,  Mr.  Weaver,  in  a  hurried  manner,  said,  *  Oh,  never  mind, 
this  is  a  trifling  matter;  I  have  more  important  concerns  to 
attend  to,  for  I  have  a  compact  with  the  Almighty  that  I  should 
attend  to  the  conversion  of  the  Jews  in  this  world,  while  He 
attends  to  my  interests  in  the  world  to  come.'  On  this  evidence 
it  was  meant  to  be  inferred  that  Mr.  Weaver  was  insane  at  that 
time  and  on  that  day,  but  Mr.  0.  0.  Koberts'  testimony  being 
unsupported  by  that  of  any  other  person,  it  failed  to  have  any 
effect  on  the  jury,  Mr.  Weaver's  religious  opinions  being  enthu- 
siastic, not  fanatical.  The  object  of  fixing  on  the  22nd  of  September, 
was  to  set  aside  a  will  supposed  to  be  made  on  that  day,  and  pre- 
judicial to  the  interests  of  some  of  his  family,  while  the  fact 
of  his  will,  a  most  equitable  one,  being  made  in  January,  1832, 
was  proved;  which  will,  devising  the  interest  of  money  in  the 
funds  after  his  death  to  his  wife  for  her  life,  and  appointing  his 
daughters  Mrs.  William  Denman,  of  the  'Goat  Hotel/  Carnarvon, 
and  Mrs.  John  Jones  his  residuary  legatees,  has  been  fully  estab- 
lished ;  "  (thereby  insinuating  and  intending  to  have  it  believed 
that  the  said  plaintiff  had  knowingly  and  wilfully  given  *false  [  *62i  ] 
testimony  as  to  what  was  stated  to  have  occurred  on  the  said 
22nd  of  September,  with  a  corrupt  purpose  of  setting  aside  a 
supposed  will  of  the  said  Job  Weaver).  "  The  sum  of  money  in 
the  funds  is  small,  the  other  property  considerable.  The  jury 
was  composed  of  gentlemen  from  Kuthin  and  its  neighbourhood, 
from  whence  Mr.  Weaver  comes.  The  testimony  of  five  most 
respectable  medical  gentlemen  went  to  prove  Mr.  Weaver  capable 
of  managing  his  pecuniary  affairs.  The  jury  found  otherwise. 
We  do  not  quarrel  with  or  question  their  verdict,  more  especially 
as  it  secures  the  reversion  of  Mr.  Weaver's  property  to  those 
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Roberts  who  have  the  most  undoubted  claim  to  it.  Mr.  Jerri*  made 
Brown.  a  splendid  speech  of  two  hours'  duration  in  favour  of  Mr. 
Weaver's  sanity,  and  commented  with  cutting  severity  on  the 
testimony  of  Mr.  Owen  Owen  Roberts.  The  person  at  present 
conducting  the  business  of  the  house  at  Kernioge,  will  have 
to  account  for  all  monies  received  from  the  4th  of  May;  and 
the  management  of  Mr.  Weaver's  affairs  will  be  given  to  persons 
appointed  by  the  Court  of  Chancery." 

The  defendant,  in  his  third  plea,  as  to  the  composing,  writing, 
publishing,  and  causing  to  be  composed,  written,  and  published, 
so  much  of  the  said  supposed  libellous  matter  in  the  first  count 
mentioned  as  was  contained  and  conveyed  in  the  following  part 
of  the  said  supposed  libel,  in  that  count  mentioned,  to  wit,  "  Mr. 
Jervis  made  a  splendid  speech  of  two  hours'  duration  in  favour 
of  Mr.  Weaver's  sanity,  and  commented  with  cutting  severity  on 
the  testimony  of  Mr.  Owen  Owen  Roberts,"  pleaded  actio  non,  &c, 
because  before  and  at  the  said  time  when,  &c,  to  wit,  upon  the 
holding  and  taking  of  the  inquisition  in  the  first  count  mentioned, 
the  said  Mr.  Jervis,  in  the  said  supposed  libel  in  the  first  count 
mentioned,  was  retained  as  counsel ;  and  the  said  Mr.  Jerri*  did 
[  *M2  ]  then  *and  there,  upon  the  holding  and  taking  of  the  said  inquisi- 
tion, after  the  examination  of  the  plaintiff  in  that  count  mentioned, 
and  before  the  said  time  when,  &c,  speak,  as  counsel  as  aforesaid, 
at  great  length,  in  favour  of  the  sanity  of  the  said  Job  Weaver,  and 
did,  in  the  course  of  such  his  speech,  before  the  said  time  when, 
&c,  comment  with  cutting  severity  upon  the  said  evidence  of  the 
plaintiff;  wherefore  the  defendant,  at  the  said  time  when,  &c. 
did  compose,  write,  publish,  and  caused  to  be  composed,  written, 
and  published  so  much  of  the  said  supposed  libellous  matter  in 
the  first  count  mentioned  as  was  contained  or  conveyed  in  the 
said  part  of  the  said  supposed  libel  in  the  introductory  part  of  that 
plea  mentioned  and  set  forth,  as  he  lawfully  might ;  and  that,  the 
defendant  was  ready  to  verify ,  wherefore  he  prayed  judgment,  &c. 
Demurrer  and  joinder. 

Wilde,  Serjt.,  in  support  of  the  demurrer: 

The  plea  is  illusory.     The  passage  selected  for  justification 
derives  its  sting  from  its  connection  with  the  observations  that 
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precede  it ;  and,  if  not  libellous  in  itself,  is  highly  so  in  connec-  Roberts 
tion  with  that  portion  of  the  libel  which  the  defendant  omits  brown. 
to  justify. 

The  whole  taken  together,  conveys  an  imputation  that  the 
plaintiff  was  perjured ;  and  the  defendant  cannot  be  permitted 
to  divest  the  passage  of  its  effect  by  separating  it  from  the  rest. 
The  defendant  may  be  allowed  to  report  bond  fide  what  passes 
upon  a  judicial  investigation,  but  not  to  give  his  own  impression 
of  the  result,  or  so  to  frame  his  report  as  to  convey  an  imputation 
of  crime  :  Stiles  v.  Nokes  (l),  Lewis  v.  Walter  (2),  Flint  v.  Pike  (3), 
Saunders  v.  Mills  (4). 

Atcherhy,  Serjt.  contra :  [  523  ] 

The  alleged  libel  does  not  give  the  result  of  the  proceedings 
under  the  commission  of  lunacy,  but  merely  states,  as  a  fact, 
that  the  counsel  spoke  with  cutting  severity.  The  alleged  libel 
is  not,  as  in  Rex  v.  Creevey  (5)  and  Rex  v.  Lord  Abingdon  (6),  a 
publication  of  observations  made  by  the  defendant  himself,  but  a 
bond  fide  narrative  of  what  passed  upon  the  enquiry  under  the 
commission.  It  has  been  held  beneficial  to  the  public  to  be  made 
acquainted  with  what  passes  in  courts  of  law :  Rex  v.  Fisher  (7), 
Rex  v.  Lee  (s) ;  and  it  will  be  difficult  to  convey  such  intelligence, 
if  it  be  unlawful  to  describe  as  a  matter  of  fact  the  mode  in  which 
the  testimony  of  a  witness  is  given,  or  the  speech  of  an  advocate 
delivered. 

Tindal,  Ch.  J. : 

I  am  of  opinion  that  this  plea  cannot  be  supported  in  law.* 
The  libel  complained  of  purports  to  be  contained  in  an  account 
of  the  proceedings  under  a  commission  of  lunacy,  on  which  . 
the  plaintiff  was  summoned  and  examined  as  a  witness.  This 
account  does  not  profess  to  state  the  proceedings  at  length,  but 
the  result  of  the  testimony,  and  the  opinion  of  the  writer  of  the 
account.  In  order  to  justify  a  part  of  the  account,  the  defendant 
singles  out  the  following  passage:  "Mr.  Jervis  made  a  splendid 

(1)  7  East,  492.  (5)  14  R.  R.  427  (1  M.  &  S.  273). 

(2)  23  R.  R.  415  (4  B.  &  Aid.  605).  (6)  5  R.  R.  733  (1  Esp.  226). 

(3)  28  R.  R.  335  (4  B.  &  C.  473).  (7)  11  R.  R.  799  (2  Camp.  563). 

(4)  31  R.  R.  394  (6  Ring.  213).  (8)  5  Esp.  123. 
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Roberts  speech  of  two  hours'  duration,  and  commented  with  cutting 
Brown.  severity  on  the  testimony  of  Mr.  Owen  Owen  Roberts ; "  and 
alleges  that  this  is  true.  The  objection  to  this  allegation  of  the 
truth  of  the  passage  is,  that  by  separating  it  from  the  rest  of  the 
libel,  the  defendant  raises  an  ambiguity,  and  endeavours  to  put 
on  the  passage  a  meaning  different  from  that  which  it  bears  in 
connection  with  the  rest  of  the  libel.  He  endeavours  to  convey 
[  *524  ]  an  impression  *that  the  statement  of  the  counsel's  having  com- 
mented with  cutting  severity  on  the  testimony  of  the  plaintiff,  is 
a  bare  statement  of  the  matter  of  fact.  But  no  one  can  read  the 
whole  libel  without  perceiving  the  intent  of  the  writer  to  convey 
an  imputation  that  the  observations  of  the  counsel  were  not 
merely  of  cutting,  but  of  deserved  severity;  that  the  plaintiff 
felt  them  as  such ;  and  that,  in  the  judgment  of  the  writer,  the 
plaintiff,  if  not  guilty  of  perjury,  had,  at  least,  been  actuated 
by  some  improper  motive  in  giving  his  testimony  before  the 
commissioners. 

The  passage  which  the  defendant  has  selected  for  justification, 
taken  by  itself,  admits  of  a  double  meaning  for  the  word  "  cut- 
ting "  ;  to  which  ambiguity  it  is  not  open  if  the  passage  be  taken 
in  conjunction  with  the  rest  of  the  publication.  The  plea,  there- 
fore, would  be  bad,  according  to  the  general  rules  of  pleading. 
But,  further  than  that,  even  if  the  defendant  had  set  out  the  whole 
of  the  counsel's  speech,  a  party  has  not  always  the  right  to  publish 
expressions  which  a  counsel,  from  his  peculiar  situation,  is  some- 
times justified  in  using.  He  may  have  been  misinformed ;  or 
may  have  been  answered  in  the  progress  of  the  cause.  But 
Smmders  v.  Mills  shews  that  the  privilege,  which  may  be  neces- 
sary for  a  counsel  in  the  conduct  of  a  cause,  is  by  no  means 
extended  to  others.  The  defendant,  however,  is  not  in  a  position 
to  claim  the  privilege,  even  if  it  could  be  claimed  by  others,  for 
he  has  not  set  out  the  counsel's  speech,  or  averred  that  the 
allegations  contained  in  it  are  true.  Upon  this  plea,  therefore, 
our  judgment  must  be  for  the  plaintiff. 

Park,  J. : 

I  am  not  prepared  to  say  that  reports  of  proceedings  in  courts 
of  justice  are  not  to  be  encouraged,  as  instructive  and  beneficial 
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to  the  public ;  but  they  must  be  accurate  and  fair  reports ;  and      Roberts 

it  is  *by  no  means  clear  that  a  party  is  justified  in  publishing,       brown. 

without  discrimination,  every  thing  that  falls  from  the  mouth  of       [  *526  ] 

counsel.     That  was  clearly  laid  down  in  Saunders  v.  Mills,  and 

by  Tenterdbn,   Ch.   J.   and   Bayley,  J.   in    Lewis   v.   Walter. 

Considerable  latitude  is  given  to  counsel ;  and  where  they  are 

borne  out  by  their  instructions,  an  action  will  not  lie  against 

them.    But  that  privilege  is  not  extended  to  all  who  hear  them, 

as  Baylby,  J.  says  in  Lewis  v.  Walter:  "  It  is  no  justification 

that  a  defendant  has  truly  stated,  in  his  publication,  the  speech 

made  by  counsel  in  stating  a  case  to  the  jury;  he  must  go  farther, 

and  shew  the  truth  of  the  facts  there  stated.     It  is  the  duty  of  a 

counsel  to  state  facts,  although  they  may  be  injurious  to  the 

character  of  individuals ;  and  he  is  privileged  so  to  do,  if  he 

speaks  conscientiously  according  to  his  instructions;  but  if  it 

were  to  follow  that  others  might  repeat  what  he  says,  it  might 

be  most  injurious  to  the  character  of  individuals ;  for  as  to  them, 

the  reason  of  the  privilege,  which  is  the  advancement  of  public 

justice,  does  not  apply."     So  I  say  here.    It  does  not  follow  that 

because  the  counsel  is  privileged  as  to  what  he  delivers  in  a 

court  of  justice,  a  publisher  may  circulate  his  expressions  all 

over  the  kingdom  in  a  printed  paper.     That  is  shewn  by  the 

cases  of  Bex  v.  Creerey,  and  Rex  v.  Lard  Alringdon,  where  the 

defendants  had  uttered,  in  a  privileged  place,  every  word  that 

they  afterwards  published ;   but  as  they  chose  to  correct  their 

speeches,  and   give  them   extensive  circulation,  they  received 

punishment  for  the  offence  of  libel. 

In  the  present  case,  although  the  whole  publication  contains 
libellous  matter,  only  a  portion  of  it  is  attempted  to  be  justified ; 
and  by  characterising  the  counsel's  speech  as  one  of  cutting 
severity,  the  defendant,  in  effect,  insinuates  that  the  plaintiff  is  a 
perjured  witness. 

Gaselee,  J.  concurred.  [  326  ] 

Vauohax,  J. : 

It  is  impossible  to  read  this  publication  without  perceiving 
that  it  contains  much  libellous  matter  injurious  to  the  plaintiff; 
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Roberts      and  the  defendant  has  not  justified  the  account  he  has  given. 

Brown.  The  doctrine  on  that  species  of  justification  is  fully  laid  down  in 
Flint  v.  Pi  fa?,  where  in  an  action  for  a  libel,  which  purported  to 
be  a  report  of  a  trial,  the  defendant  pleaded  that  the  supposed 
libel  was  in  substance  a  true  account  and  report  of  the  trial : 
and  it  was  held,  upon  demurrer,  that  that  plea  was  bad. 

It  is  not  sufficient  to  say  that  the  account  given  is  in  substance 
true,  but  the  different  allegations  must  be  so  set  out  that  the 
Court  may  see  whether  they  can  be  justified  or  not. 

Judgment  for  the  plaintiff'. 


[  688  ] 


1834-         MARY   ORME,  Administratrix  of  DAVID   ORME, 

May  1.  9  ' 

—  v.  BROUGHTON. 


(10  Bing.  533—540 ;  S.  C.  4  Moore  &  Scott,  417 ;  3  L.  J.  (N.  S.)  C.  P.  208.) 

Where  a  vendor  omits  to  make  out  a  good  title  within  the  stipulated 
time,  and  the  purchaser  dies,  his  executor  may  sue  for  damages 
incurred  by  loss  of  interest  on  the  deposit-money,  and  the  expense  of 
investigating  the  title. 

The  second  count  of  the  declaration  stated,  that  whereas  in 
the  lifetime  of  David  Orme,  to  wit,  on,  &c.  at,  &c.  in  considera- 
tion that  the  said  D.  Orme  in  his  lifetime,  at  the  request  of  the 
defendant,  had  then  and  there  agreed  to  buy  of  the  defendant  a 
certain  messuage  and  certain  land  and  premises  represented  by 
the  defendant  to  be  freehold,  at  and  for  a  large  sum  of  money, 
to  wit,  the  sum  of  1,500/.,  and  had  paid  to  the  defendant  a 
certain  sum,  to  wit,  the  sum  of  1501.,  as  a  deposit  and  in  part  of 
the  last-mentioned  purchase-money ;  and  had  also  agreed  to  pay 
the  residue  thereof,  and  accept  a  proper  conveyance  of  the  said 
last-mentioned  premises  on  the  25th  of  March  then  next,  on  having 
a  good  and  valid  title  made  to  him,  the  said  D.  Orme,  to  the 
last-mentioned  premises,  the  defendant,  then  and  there  promised 
the  said  D.  Orme  in  his  lifetime  that  he  would  procure  an 
abstract  of  a  good  and  valid  title  to  the  said  last-mentioned  pre- 
mises, to  be  furnished  to  the  said  D.  Orme  in  due  and  convenient 
time  for  enabling  him  to  get  such  title  examined,  and  a  proper 
conveyance  of  the  said  last-mentioned  premises  prepared,  and 
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the  said  last-mentioned  purchase  completed,  on  or  before  the  Ormr 
said  25th  of  March ;  yet  the  defendant,  not  regarding  his  said  broughton. 
promise,  but  intending  to  deceive  the  said  D.  Orme  in  his  life- 
time, did  not  nor  would,  although  he  was  afterwards,  to  wit,  on, 
*&c.  at,  &c.  requested  by  said  D.  Orme  in  his  lifetime,  who  [  *534  ] 
died  since  the  said  25th  of  March,  so  to  do,  procure  an  abstract 
of  a  good  and  valid  title  to  the  said  last-mentioned  premises  to  be 
furnished  to  the  said  D.  Orme  in  due  and  convenient  time  for 
enabling  him  to  get  such  title  examined,  and  a  proper  convey- 
ance of  the  said  premises  prepared,  and  the  said  purchase  com- 
pleted, on  or  before  the  said  25th  of  March,  1830,  but  therein 
wholly  failed  and  made  default,  to  wit,  at,  &c. ;  and  the  defen- 
dant then  and  there  wrongfully  and  injuriously  omitted  to  furnish 
any  abstract  of  title  to  the  said  tenements  as  aforesaid  for  a  long 
and  unreasonable  time,  and  until  an  insufficient  and  inadequate 
time  remained  for  the  examination  of  such  title,  and  for  the 
preparation  of  a  proper  conveyance,  and  the  completion  of  such 
purchase  as  last  aforesaid  by  the  day  so  appointed  in  that  behalf, 
according  to  the  said  last-mentioned  promise  of  the  defendant : 
that  by  means  and  in  consequence  of  such  neglect  and  omission 
as  last  aforesaid,  the  said  D.  Orme  in  his  lifetime  was  deprived 
of  all  benefit  and  advantages  that  would  have  arisen  to  him  from 
the  completion  of  the  said  purchase,  and  was  then  and  there 
necessarily  put  to  great  expenses,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  100L,  in  endeavouring  to 
procure  the  said  title  as  aforesaid,  and  lost  all  the  gains  and 
profits  which  he  might  and  would  otherwise  have  made  and 
acquired  from  using  and  employing  the  said  sum  of  money  so 
paid  by  him  to  the  defendant,  and  other  monies  provided  and 
kept  by  him,  the  said  D.  Orme,  for  the  completion  of  the  said 
purchase,  to  wit,  at,  &c. 

The  fourth  count  was  in  substance  the  same. 

Demurrer  and  joinder  in  demurrer  on  the  whole  declaration. 

Stephen,  Serjt.  in  support  of  the  demurrer : 

This  action  will  not  lie  for  the  administratrix,  for  no  damage  *is       [  *535  \ 
shewn  to  the  intestate's  personal  estate:  Kingdon  v.  Not  tie  (l), 
(1)  14  E.  R.  462  (1  M.  &  S.  355). 
B.R. — VOL.  XXXVIII.  85 
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Orme  The  right  of  action,  if  any,  descends  to  the  heir.  No  damage 
brouqhton.  has  been  done  to  the  intestate's  persohal  estate,  for  the  contract 
is  still  open,  and  may  be  enforced  by  a  bill  for  a  specific  perform- 
ance ;  and  as  long  as  the  contract  is  open,  the  purchaser  is  not 
entitled  to  interest  on  his  deposit :  Farquhar  v.  Farley  (l).  The 
purchaser,  indeed,  may  rescind  the  contract,  if  he  be  not  fur- 
nished with  a  sufficient  abstract  by  the  day  agreed  on :  Wilde  v. 
Foi-t  (2) :  but  in  actions  for  damages  for  not  furnishing  a  sufficient 
abstract  in  proper  time,  it  has  been  usual  to  allege  that  the  con- 
tract is  at  an  end :  Richards  v.  Barton  (a) ;  and  the  plaintiff 
having  made  no  such  averment  in  the  present  declaration,  it 
must  be  assumed  that  the  contract  is  still  in  force.  Indeed,  he 
could  not  rescind  it,  without  giving  notice :  Roper  v.  Coombes  (4). 
No  actual  damage,  therefore,  accrued  in  the  lifetime  of  the 
intestate  ;  and  the  loss  of  advantages  contingent  upon  a  bargain 
cannot  be  the  subject  of  an  action:  Flure.au  v.  Thornhill(5). 
Even  where  a  covenant  is  broken  in  the  life  of  the  covenantee,  if 
the  damage  accrue  to  the  heir,  the  heir,  not  the  executor,  must 
sue:  King  v.  Jones  (6).  At  all  events,  the  plaintiff  should  have 
averred  damage  to  the  personal  property,  as  was  done  in  Knights 
v.  Quarles(1). 

Wilde,  Serjt.  contra  : 

This  was  a  parol  contract,  on  which  the  heir  could  not  sue ; 
and  sufficient  damage  has  accrued  to  the  personal  property  of  the 
intestate  to  -entitle  his  administrator  to  sue :  the  expense  of  the 
investigation  of  title ;  the  loss  of  interest  on  the  deposit ;  both  of 
[  *53<;  ]  which  are  averred  in  the  declaration,  or  *the  loss  of  the  proceeds 
of  the  land  previous  to  the  intestate's  decease :  for  the  personal 
representative  may  recover  damages,  in  respect  of  the  proceeds 
of  real  property,  where  the  breach  of  contract  occasioning  the 
damage  occurs  in  the  lifetime  of  testator  or  intestate:  Westw. 
Offic.  Exec.  65 ;  Boscoe  on  Real  Actions,  445,  and  authorities 
there  cited :  Lucy  v.  Lexington  (8).     The  line  to  be  drawn  is 

(1)  18  B.  E.  599  (7  Taunt.  592 ;  1  (5)  2  W.  Bl.  1078. 

Moore,  322).  (6)  15  B.  R.  533  (5  Taunt.  418 ;  1 

(2)  13  B.  B.  616  (4  Taunt.  334).  Marsh.  107  ;  4  M.  &  S.  188). 

(3)  1  Esp.  268.  (7)  22  B.  B.  659  (2  Brod.  &  B.  102). 

(4)  30  B.  B.  417  (6  B.  &  O.  534).  (8)  1  Ventr.  175. 
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clearly  pointed  out  in  Chamberlain  v.  Williamson  (l).  In  Knights  Obmk 
v.  Quarles  there  was  only  a  general  allegation  of  damage  to  the  bboughton. 
personal  estate  of  the  intestate.  The  present  declaration  shews 
specifically  how  the  damage  has  accrued.  As  to  the  argument 
that  the  defendant's  contract  is  still  open,  the  plaintiff,  after 
recovering  in  this  action,  would  be  estopped  from  enforcing  it,  or 
from  suing  a  second  time. 

Stephen  : 

This  action  is  brought  for  damage  supposed  to  have  been 
occasioned  by  the  delay  in  producing  a  good  title ;  and  if  the 
defendant  could  now  furnish  it,  the  plaintiff  might  enforce 
specific  performance.  If  the  contract  can  be  enforced,  the 
plaintiff  has  sustained  no  damage  by  the  payment  of  the  deposit 
money  and  expenses  of  investigating  title.  In  order,  therefore, 
to  sustain  that  claim  for  damage,  he  should  have  averred  that 
the  contract  was  rescinded,  or  incapable  of  execution.  And  the 
breach,  that  the  defendant  failed  to  make  out  a  good  title,  is,  at 
all  events,  too  wide ;  for  the  defendant,  in  contracting  to  furnish 
an  abstract,  does  not  contract  absolutely  to  furnish  a  good  title, 
but  to  produce  such  abstract  as  he  possesses.  The  damage, 
however,  if  any,  on  this  contract,  is  to  the  heir,  not  to  the 
administrator;  and  there  is  no  principle  or  authority  to  shew 
that  the  heir  cannot  sue  on  a  simple  contract.  But  even  if  he 
cannot,  it  does  not  follow  that  in  a  case  like  this,  the  adminis- 
trator can.  At  common  *law  neither  heir  nor  executor  could  [  *537  ] 
recover  arrears  of  rent  service  accruing  in  the  life  of  the  testator. 

Tindal,  Ch.  J. : 

The  question  for  the  Court  arises  on  a  demurrer  to  the  four 
special  counts  of  the  declaration.  If  either  of  them  is  sufficient, 
the  plaintiff  is  entitled  to  our  judgment ;  and  we  think  the  second 
is  free,  from  objection.  The  only  question  is,  whether  we  can 
see  on  the  face  of  the  record  a  personal  contract ;  a  breach  of  it 
in  the  lifetime  of  the  intestate;  and  a  loss  to  his  personal 
property.  If  those  three  circumstances  concur,  the  case  falls 
withfh  the  principle  of  Kingdon  v.  Nottle,  and  our  judgment 
(1)  15  R.  R.  295  (2  M.  &  S.  408). 

85— t 
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Orme  must  be  for  the  plaintiff.  Now,  first,  we  have  an  agreement 
Bboughton.  between  the  intestate  and  the  defendant,  by  which  the  intestate 
engaged  to  buy  of  the  defendant  a  messuage  at  the  price  of 
1,500/.,  and  paid  him  150/.  as  a  deposit  in  part  of  the  purchase 
money.  That  purchase  was  to  be  completed  by  a  certain  day ; 
and  the  defendant,  having  agreed  to  furnish  an  abstract  in 
sufficient  time  for  the  completion  of  the  purchase  by  that  day, 
was  requested  to  furnish  it,  and  failed.  The  defendant  outlived 
the  time  when  the  contract  was  to  have  been  completed. 

Stopping  here,  it  appears  that  150/.  was  paid  as  a  deposit  by 
the  intestate ;  that  the  day  for  completing  the  purchase  was  gone 
by ;  and  that  an  abstract  was  not  furnished  in  sufficient  time  for 
the  intestate  to  have  his  conveyance  by  that  day.  Suppose  the 
intestate  himself  bad  at  that  time  proceeded  for  the  breach  of 
contract,  what  objection  could  have  been  taken  to  an  action  in 
this  form  ? 

It  has  been  argued  on  the  part  of  the  defendant,  that  the  con- 
tract according  to  this  record,  is  still  open  and  existing;  and 
that,  though  the  intestate  had  recovered  damages,  he  might  still 
have  brought  a  second  action,  or  have  proceeded  in  equity  to 
[  *538  ]  enforce  ^performance.  But,  after  bringing  an  action  in  which  the 
grievance  alleged  is  the  loss  sustained  by  breach  of  the  contract, 
I  think  it  would  be  impossible  to  bring  a  second  action,  or  to 
resort  to  any  other  means  to  enforce  the  contract,  inasmuch  as 
the  first  action  is  to  be  deemed  an  election  as  to  the  remedy 
sought. 

This,  however,  is  an  action  not  by  the  intestate,  but  by  his 
administrator ;  and  we  have  still  to  see  whether  there  has  been 
any  injury  to  the  intestate's  personal  property.  It  is  conceded 
that  the  allegation  of  such  damage  as  the  plaintiff  is  not  entitled 
to  claim,  as  for  loss  of  contingent  advantages,  will  not  vitiate  the 
count  except  on  special  demurrer,  and  may  be  struck  out  before 
the  damages  are  assessed.  But  the  count  goes  on  that  the 
intestate  was  "  necessarily  put  to  great  expenses,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  100/.,  in 
endeavouring  to  procure  the  said  title  as  aforesaid,  and  lost  all 
the  gains  and  profits  which  he  might  and  would  otherwise  have 
made  and  acquired  from  using  and  employing  the  said  sum  of 
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money  bo  paid  by  him  to  the  defendant,  and  other  monies  pro-        Ow« 
vided  and  kept  by  him  the  said  D.  Orme  for  the  completion  of   brocghton. 
the  said  purchase." 

That  is  an  injury  to  the  personal  property  of  the  intestate, 
which  brings  the  second  count  within  the  principle  of  Kingdon  v. 
Nottle.  It  is  a  circumstance  not  without  weight,  that,  if  the 
plaintiff  cannot  recover,  there  is  no  one  who  could  sue  the 
defendant.  It  is  clear  the  heir  could  not.  We  think,  therefore, 
the  plaintiff  is  entitled  to  our  judgment. 

Park,  J. : 

This  is  a  most  discreditable  defence.  Ever  since  the  case  of 
Lucy  v.  Levington  the  decisions  have  been  uniform  on  this  sub- 
ject; and  in  Kingdon  v.  Nottle  the  distinction  is  taken  which 
governs  all  such  cases  as  the  present :  Le  Blanc,  J.  says,  "  The 
distinction  which  ^attends  real  and  personal  covenants,  with  [  **39  ] 
respect  to  the  course  in  which  they  go  to  the  representatives  of 
the  person  with  whom  the  covenants  are  made,  is  a  clear  one : 
real  covenants  run  with  the  land,  and  either  go  to  the  assignee 
of  the  land,  or  descend  to  the  heir,  and  must  be  taken  advantage 
of  by  him  alone ;  but  personal  covenants  must  be  sued  for  by  the 
executor."  And  King  v.  Jones  shews  what  was  the  opinion  of 
the  Judges  in  such  a  case,  for  Heath,  J.  decided  the  case  on 
the  ground  that  no  damage  was  sustained  in  the  lifetime  of 
the  ancestor;  in  which  respect  he  distinguished  it  from  Lucy 
v.  Levington. 

Knights  v.  Quarks  has  not  the  least  bearing  against  our  decision 
on  the  present  occasion.  On  all  these  authorities  I  think  the 
point  is  divested  of  doubt ;  and  I  cannot  get  over  the  last  words 
of  Lucy  v.  Levington,  "  That  though  the  covenant  were  made 
only  to  J.  8.,  his  heirs  and  assigns,  and  it  were  an  estate  of 
inheritance,  yet  the  breach  being  in  the  testator's  lifetime,  the 
executor  had  well  brought  the  action  for  the  damages." 

Gaselee,  J. : 

I  am  of  the  same  opinion  as  to  the  second  count.  In  Lucy  v. 
Levington  it  is  distinctly  laid  down  that  where  there  is  an  injury 
to  the  personal  estate,  the  personal  representative  may  sue ;  and 
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Obme        if  he  cannot,  in  this  case  no  one  can ;  for  it  is  clear  the  heir 

Bbouqhton.  could  not.     In  all  the  cases  where  the  heir  has  sued,  the  action 

has  been  on  a  covenant ;  but  he  can  have  no  right  of  action  on 

a  mere  agreement  to  sell.      In  Wotton  v.  Cooke  (l)  the  covenant 

was  to  the  vendee  and  his  heirs. 

Vaughan,  J. : 

I  entirely  agree  with  the  rest  of  the  Court.  It  is  conceded  that 
the  record  ought  to  disclose  a  breach  of  contract  in  the  life  of 
[  *540  ]  the  intestate,  and  a  *damage  to  his  personal  estate  ;  and*  the 
contest  is  rather  as  to  the  application  of  the  rule  to  the  facts  of 
this  case  than  as  to  the  rule  itself.  Here  there  was  a  contract 
with  the  intestate  to  furnish  an  abstract  by  a  given  day;  a 
breach  of  that  contract ;  and,  in  consequence  of  that  breach, 
the  loss  of  the  use  of  intestate's  deposit,  and  of  the  rents  from 
the  time  of  the  contract.  After  a  loss  of  this  kind,  he  or  his 
representative  is  entitled  to  recover  the  whole  amount  of  the 
damage  sustained ;  and  then  he  is  concluded  from  any  further 
proceedings.  The  luminous  judgment  of  Mr.  Justice  Park,  in 
Knights  v.  Quarks,  comprehends  all  that  relates  to  the  subject. 

Judgment  for  plaintiff  on  second  and  fourth  counts. 


less.  COCKS  v.  NASH  (2). 

Anvil  2fi 

F '       (3  Moore  &  Scott,  164—173 ;  S.  C.  9  Bing.  723  ;  2  L.  J.  (N.  S.)  C.  P.  129.) 

L        J  The  Court  will  not  on  motion  compel  a  person  not  a  party  to  the  suit, 

to  produce  for  inspection  a  deed  which  he  holds  as  a  mere  trustee,  where 
the  individual  praying  the  inspection  is  not  an  executing  party  to  the 
deed,  though  he  claims  to  be  interested  in  it,  and  though  he  may,  by 
operation  of  law,  be  affected  by  it. 

Nor  will  the  Court  exercise  their  authority  in  this  respect  over  an 
attorney,  where  the  deed  has  not  come  into  his  hands  by  virtue  of  his 
professional  character. 

Adams,  Serjt.  on  the  part  of  the  defendant,  in  the  last  Term, 

[  *16B  ]      obtained  a  rule  calling  upon  the  plaintiff  *and  Mr.  James 

Hammond,  a  solicitor,  to  shew  cause  why  the  plaintiff  should  not 

(1)  Dyer,  337  b.  L.J.  in  In  re  Hawkes,  '98,  2  Ch.  at 

(2)  Cited  by  Vaughan  Williams,      p.  23,  67  L.  J.  Ch.  284,  295.— B.  C. 
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produce  on  the  trial  of  this  cause  a  certain  indenture  of  assign-  Cocks 
ment  and  release  dated  the  17th  February,  1827,  made  between  nash. 
Mary  Nash,  of  the  first  part,  the  said  James  Hammond  and  the 
plaintiff,  creditors  of  Mary  Nash,  of  the  second  part,  and  the 
several  other  creditors  of  Mary  Nash  executing  the  said  inden- 
ture, of  the  third  part,  being  a  conveyance  of  the  real  and 
personal  estate  of  the  said  Mary  Nash  to  the  said  James 
Hammond  and  the  plaintiff,  in  trust  for  the  said  Mary  Nash, 
and  in  which  deed  was  contained  a  general  release  to  the  said 
Mary  Nash  by^the  plaintiff  and  the  several  other  persons  creditors 
of  Mary  Nash  executing  the  same ;  and  why  the  plaintiff  should 
not,  in  the  mean  time,  produce  the  said  deed  of  assignment  and 
release  to  the  defendant's  attorney  for  inspection,  and  allow  a 
copy  thereof  to  be  taken :  and  why  the  said  James  Hammond 
(one  of  the  attornies  of  this  Court),  upon  notice  to  him  or  his 
agent,  should  not  produce  on  the  trial  of  this  cause  the  said 
indenture  of  assignment  and  release ;  and  why  he  should  not, 
in  the  mean  time,  produce  the  said  deed  of  assignment  and 
release  to  the  defendant's  attorney  for  inspection,  and  allow  a 
copy  thereof  to  be  taken  :  and  why,  in  default  of  the  production 
of  the  said  original  deed  of  assignment  and  release  on  the  trial 
by  the  plaintiff  or  the  said  James  Hammond,  a  copy  thereof,  the 
same  being  proved  to  be  a  true  copy  of  the  said  original  deed  of 
assignment  and  release,  should  not,  on  the  trial,  be  admitted  and 
received  as  evidence  of  the  said  original  deed :  or  why,  in  case 
default  should  be  made  either  by  the  plaintiff  or  by  Hammond, 
in  producing  the  deed  on  the  trial,  and  in  the  mean  time  pro- 
ducing the  same  for  inspection  and  allowing  a  copy  thereof  to  be 
taken  as  aforesaid,  a  certain  extract  of  the  said  deed  should  not 
be  admitted  and  received  as  evidence  of  the  release  by  the 
plaintiff  to  the  said  Mary  Nash,  as  one  of  her  creditors,  in  the 
said  indenture  of  assignment  and  release. 

The  motion  was  founded  upon  affidavits  stating,  that,  at  the  [  166  ] 
trial  of  the  cause  at  the  last  Assizes  at  Shrewsbury,  Mr.  Hammond 
had  been  subpoenaed  on  the  part  of  the  defendant  to  produce  the 
deed ;  that  on  his  cross-examination,  he  admitted  that  he  had  it 
in  his  possession,  and  had  received  the  authority  and  direction 
of  Mrs*  Mary  Nash,  the  releasee,  to  produce  it,  but  objected  to 
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Cocks        do  so  on  the  ground  that  other  persons,  creditors  of  Mary  Nash, 

Nabh.        were  interested  under  it,  and  he  had  no  authority  from  them  to 

produce  it ;  and  that  the  learned  Judge  who  tried  the  cause  held 

that  Mr.  Hammond  was  not  bound  to  produce  the  deed,  and 

consequently  it  was  not  produced,  and  the  defence  failed. 

Wilde 9  Serjt.  (for  the  plaintiff),  and  Coleiidge,  Serjt.  (for 
Mr.  Hammond),  now  shewed  cause,  upon  an  affidavit  of  the 
plaintiff,  that  the  deed  was  not  in  his  possession  or  under  his 
control ;  and  an  affidavit  of  Mr.  Hammond,  who  swore  that  he 
was  not  the  attorney  of  either  of  the  parties ;  that  the  deed  in 
question  had  come  to  his  hands  merely  in  the  character  of  a 
trustee  for  Mrs.  Nash  and  her  creditors ;  and  that  the  deed  was 
executed  by  the  defendant  upon  the  express  understanding  that 
it  should  not  enure  to  the  discharge  of  defendant's  liability  as 
surety  for  Mrs.  Nash.  The  grounds  upon  which  the  courts  of 
law  will  interfere  to  compel  the  production  of  instruments  in 
favour  of  parties  claiming  to  be  interested  under  them,  are  very 
fully  laid  down  in  the  case  of  llatcliffe  v.  Bleasby  (l).  There,  the 
plaintiff  and  defendant  being  about  to  enter  into  partnership 
together,  a  draft  of  an  agreement  was  prepared  by  the  defendant's 
attorney,  which  having  been  perused  and  approved  of  by  the 
plaintiff '8  attorney,  was  engrossed,  and  executed  by  the  defendant, 
but  was  not  executed  by  the  plaintiff.  The  plaintiff  afterwards 
[  *i67  ]  brought  an  action  *against  the  defendant  for  a  breach  of  the 
'  agreement  for  the  partnership,  and  applied  for  leave  to  inspect 
and  copy  the  draft  and  deed.  The  Court  refused  the  application, 
on  the  ground  that  the  plaintiff,  not  having  executed  the  deed,  had 
no  interest  in  it.  The  rule  there  laid  down  is,  that,  to  entitle 
the  applicant  to  have  an  inspection,  he  must  be  a  party  to  the 
deed.  Here,  the  defendant  is  no  party  to  the  deed,  though 
the  Court  has  held,  that,  by  operation  of  law,  he  is  affected 
by  it  (2).  The  latter  part  of  the  rule,  which  prays  that 
secondary  evidence  of  the  deed  may  be  admitted  upon  the  next 
trial,  at  all  events  cannot  be  granted.  Hammond  is  no  party  to 
the  cause  :  nor  does  he  stand  in  the  situation  of  a  trustee  for  the 

(1)  10  J. B.Moore, 523;  3Bing.l48.      547  (9  Bing.  341 ;  2  Moore  &  Scott, 

(2)  See  Cocks  v.  Nash,  35  R.  R.      434).  And  see  further  at  p.  566,  m/m. 
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defendant.  Hammond  is  not,  therefore,  subject  to  the  jurisdiction  Cocks 
of  the  Court:  he  could  not  be  compelled  by  an  order  of  this  nash. 
Court  to  produce  the  deed  at  the  trial.  The  defendant  must 
apply  to  a.  court  of  equity;  and  even  there  he  would  obtain  no 
relief,  for,  the  production  of  the  instrument  would  not  be  enforced 
there,  because  the  release,  in  equity,  does  not  discharge  the 
defendant.  It  is  suggested  that  Mr.  Hammond  is  amenable  to 
the  jurisdiction  of  the  Court,  being  an  attorney  :  but,  at  the  time 
the  instrument  in  question  was  prepared  and  executed,  he  was 
not  an  attorney  of  this  Court.  Besides,  before  the  Court  can 
exercise  their  authority  over  an  attorney,  it  must  be  shewn  that 
he  has  in  the  particular  matter  acted  in  his  character  of  attorney. 

(Aldbrson,  J. :  In  Ex  parte  Aitkin  (l),  Abbott,  Ch.  J.  said: 
"The  rule  by  which  the  Court  are  to  be  governed  in  exercising 
this  summary  jurisdiction  over  its  officers  seems  to  me  to  be  this  : 
where  an  attorney  is  employed  in  a  matter  wholly  unconnected 
with  his  professional  character,  the  Court  will  not  interfere  in  a 
summary  way  to  compel  him  to  execute  *  faithfully  the  trust  [  *168  ] 
reposed  in  him.  But,  where  the  employment  is  so  connected 
with  his  professional  character  as  to  afford  a  presumption  that 
his  character  formed  the  ground  of  his  employment  by  the  client, 
there  the  Court  will  exercise  this  jurisdiction."  That  was  the 
first  case  that  enlarged  the  rule ;  and  it  has  since  been  much 
doubted,  but  never  I  believe  over-ruled.) 

Adams,  Serjt.  and  Talfourd,  Serjt.  in  support  of  the  rule : 

Hammond  is  a  trustee  for  the  defendant.  In  his  own  affidavit, 
he  admits  that  he  is  a  trustee  for  Mrs.  Nash ;  and  the  Court,  in 
Michaelmas  Term  last,  decided  that  the  release  applied  also  to 
Folliot  Nash,  the  defendant :  Hammond  is  therefore  trustee  for 
both. 

(Alderson,  J. :  In  the  case  of  Cocks  v.  Nash,  in  last  Michaelmas 
Term,  we  decided  that  a  release  to  Mrs.  Nash  of  a  joint  debt  due 
from  her  and  the  defendant,  operated  in  law  as  a  release  of  both. 
How  do  we  know  (it  not  appearing  on  the  affidavits)  that  that 

(1)  22  R.  E.  016  (4  B.  &  Aid.  47). 
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Cockb       release  and  the  release  which  is  the  subject  of  this  motion  are 
Nash,       one  and  the  same  release  ?) 

In  Blakey  v.  Porter  (l),  it  was  held,  that,  if  one  part  only  of  an 
indenture  is  executed,  the  Court  will  compel  the  party  having 
the  custody  of  it  to  produce  it  for  inspection,  upon  an  action 
commenced  against  himself  by  the  other  party.  Sir  James 
Mansfield  there  said :  "  Of  what  use  would  the  defendant's 
covenant  be,  if  the  plaintiff  could  not  get  access  to  it  ?  Parties, 
in  order  to  save  the  expense  of  double  stamps,  are  unwisely 
content  to  execute  one  part  only  of  an  indenture.  Is  it  not, 
however,  the  necessary  consequence  of  this  practice,  that  the 
party  who  has  the  custody  undertakes  to  produce  the  deed  when 
wanted,  for  the  use  of  both  ?"  In  Bateinan  v.  Phillips  (2),  it  was 
decided  that  the  Court  has  power  to  compel  the  production  by  a 
[  *169  ]  defendant  of  an  unstamped  agreement  in  his  ^custody,  to  which 
the  plaintiffs  claim  to  be  parties  in  interest,  upon  the  instance 
of  the  plaintiffs,  in  order  that  they  may  get  it  stamped ;  although 
the  plaintiffs  were  not  parties  to  it,  and  although  their  interest 
no  otherwise  appeared  than  upon  their  own  declaration,  which 
proved  a  claim,  but  not  an  interest.  And  Mr.  Justice  Heath, 
during  the  argument,  observed  that  the  rule  restraining  the 
production  of  instruments  to  the  application  of  a  party  named 
therein,  was  much  too  strict ;  for,  suppose  a  person,  though  no 
party  to  a  deed,  took  an  estate  by  way  of  remainder,  he  had 
nevertheless  a  strong  interest  in  the  deed,  and  was  entitled  to 
compel  the  production.  In  the  case  of  a  copyholder,  it  is 
sufficient  to  enable  him  to  obtain  an  inspection  of  the  Court  rolls, 
that  he  claims  an  interest  under  them ;  it  is  not  necessary  to 
shew  by  affidavit  that  he  has  an  interest.  In  the  present 
case,  however,  the  defendant  is  clearly  (as  appears  from  the 
recent  decision  of  the  Court  in  this  case)  a  party  interested 
under  the  deed,  and  therefore  is,  upon  every  principle,  entitled 
to  have  it  produced,  in  order  to  enable  him  to  make  his  defence. 

Tindal,  Ch.  J. : 

This  is  a  rule  calling  upon  the  plaintiff,  and  also  upon  a  Mr. 
Hammond,  who  is  alleged  in  the  affidavits  upon  which  the  motion 
(1)  1  Taunt.  386.  (2)  4  Taunt.  157. 
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was  founded  to  be  a  trustee  for  the  plaintiff  and  defendant,  to  cooks 
shew  cause  why  the  plaintiff  should  not  produce  on  the  trial  of  hash. 
this  cause  a  certain  indenture  of  assignment  and  release,  and 
why  he  should  not  in  the  mean  time  produce  the  same  to  the 
defendant's  attorney  for  inspection,  and  allow  a  copy  thereof  to 
be  taken ;  and  why  Hammond  should  not  produce  the  same  deed 
on  the  trial,  and  in  the  mean  time  produce  it  to  the  defendant's 
attorney  for  inspection,  and  allow  a  copy  thereof  to  be  taken ; 
and  why,  in  default,  a  copy  thereof,  or  an  extract  therefrom, 
should  not  be  received  as  evidence  of  the  original  deed.  It 
appears  to  me,  that,  as  far  as  the  plaintiff  is  concerned,  *the  [  *i?o  ] 
application  has  altogether  failed.  The  deed  is  not  in  his  custody, 
but  in  that  of  Hammond.  With  regard  to  Hammond,  the  first 
answer  that  occurs  is,  that  he  is  no  party  to  the  suit.  He  may 
be  compelled  by  subpima  duces  tecum  to  produce  the  deed,  pro- 
vided it  be  a  deed  which  by  law  he  is  bound  to  produce.  But,  if 
we  were  to  take  upon  ourselves  to  decide  the  question  upon 
motion,  we  should  thereby  deprive  the  party  of  his  right  to 
appeal :  because,  if  on  the  trial  the  Judge  should  refuse  to  receive 
secondary  evidence  of  the  contents  of  the  deed,  the  defendant  may 
tender  a  bill  of  exceptions.  It  is  contended  on  the  part  of  the 
defendant,  that  Hammond  must  be  taken  to  be  a  trustee  for  him ; 
and  that  he  is  therefore  bound  to  produce  the  deed.  But  no 
authority  has  been  cited  to  shew  that  one  not  a  party  to  the 
suit,  and  in  nowise  interested  except  as  a  mere  trustee,  can 
be  compelled  by  a  summary  application  like  the  present  to 
produce  an  instrument  in  his  hands.  I  am  not  for  enlarging  to 
that  extent  the  rule  upon  the  subject.  On  that  short  ground, 
therefore,  it  seems  to  me  that  the  motion  as  to  Hammond  also 
fails. 

It  is  not,  however,  by  any  means  clear  that  Hammond  does 
hold  the  deed  as  a  trustee  for  the  defendant.  The  defendant  was 
not  originally  a  debtor  to  the  plaintiff.  He  became  indebted 
merely  as  surety  for  his  mother.  It  does  not  follow,  that,  because 
Hammond  is  trustee  for  Mrs.  Nash,  the  principal  debtor,  he  is 
also  a  trustee  for  the  surety.  To  hold  that  he  is,  would,  I  think, 
be  carrying  the  doctrine  further  than  is  warranted  by  the  decided 
cases.    But,  suppose  Hammond  is  a  trustee  for  the  defendant  as 
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Cocks  well  as  for  Mrs.  Nash,  enough  appears  on  the  face  of  the  affidavits 
Nash.  to  shew  that  this  is  not  a  case  in  which  the  Court  would  feel 
disposed,  in  the  exercise  of  their  equitable  jurisdiction,  to  assist 
the  applicant.  We  must  understand  the  word  "  trustee  "  in  the 
same  sense  that  a  court  of  equity  would  understand  it :  and  it  is 
[*i7i]  perfectly  clear  that  *a  court  of  equity  would  not,  under  the 
circumstances  detailed  in  Hammond's  affidavit,  allow  this  release 
to  be  set  up  as  a  release  of  the  defendant,  the  surety.  It  would, 
therefore,  be  contrary  to  justice  in  the  Court  to  afford  the 
defendant  any  facility  in  availing  himself  of  a  defence  which  he 
is  not  equitably  entitled  to  set  up.  It  has  been  further  contended 
that  Hammond  is  an  officer  of  the  Court,  and,  as  such,  subject 
to  its  summarj'  jurisdiction.  I  think,  however,  we  are  bound 
by  the  authority  of  Ex  parte  Aitkin,  referred  to  by  my  brother 
Alder8on  in  the  course  of  the  argument.  To  warrant  the  Court 
in  exercising  its  authority,  to  compel  an  attorney  to  produce 
documents  in  his  possession,  it  must  appear  that  he  was  intrusted 
with  them  solely  in  reference  to  his  character  of  an  officer  of  the 
Court ;  not,  as  here,  where  that  character  has  supervened  upon 
him  at  a  period  subsequent  to  his  employment,  and  where  he 
holds  the  deeds  in  a  character  quite  distinct  and  independent 
of  that  of  an  attorney.  I  therefore  think  the  rule  must  be 
discharged. 

Park,  J. : 

It  is  but  eight  years  since  this  subject  was  fully  discussed  in 
this  Court,  in  the  case  of  Ratcliffe  v.  Bleasby,  when  all  the 
authorities  were  cited,  and  the  rule,  as  it  seems  to  me,  very 
accurately  laid  down.  The  matter  next  came  before  the  Court 
in  Rowe  v.  Howden  (i),  where  in  an  action  by  the  owners  of  a  ship 
against  a  broker  employed  by  them  to  procure  a  cargo,  the  Court 
refused  to  order  the  latter  to  allow  the  former  to  inspect  or  take 
a  copy  of  a  letter  received  by  him  from  a  correspondent  abroad, 
as  far  as  it  related  to  the  plaintiff's  ship,  although  the  defendant 
acted  as  such  broker  at  the  time.  The  rule  laid  down  in  these 
cases  has  been  invariably  acted  upon  at  Chambers  ever  since.  It 
is  not  every  officer  of  the  Court  that  is  bound  to  produce  docu- 
(1)  1  Moore  &  P.  334 ;  4  King.  539. 
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ments  that  have  *come  into  his  possession  in  his  professional        cocks 
character.    Lord  Kenyon,  on  one  occasion,  refused  to  permit  an        kash. 
attorney  to  be  called  upon  to  produce  documents  that  had  come       [  *172] 
into  his  possession  as  solicitor  to  a  commission.     But  the  strong 
ground  upon  which  I  concur  with  my  Lord  Chief  Justice  in 
thinking  that  this  rule  should  be  discharged,  is,  that  the  effect 
of  our  granting  the  application  would  be  to  preclude  the  party 
from  taking  the  course  which  the  law  has  provided  at  Nisi  Prius. 
If  the  Judge  shall  then  think  fit  to  reject  secondary  evidence  of 
the  deed,  it  will  be  open  to  the  defendant  to  tender  a  bill  of 
exceptions. 

Gaselee,  J. : 

I  am  also  of  opinion  that  this  rule  should  be  discharged.  The 
application  is  to  the  discretion  of  the  Court.  We  have  already 
on  one  occasion  decided  upon  the  legal  effect  of  the  deed  of 
release.  But  I  do  not  think  we  ought  to  prevent  the  plaintiff 
from  trying  the  question  in  a  court  of  equity. 

Alderson,  J. : 

I  am  of  the  same  opinion.  If  we  were  to  accede  to  the  prayer 
of  this  motion,  we  should  run  a  great  risk  of  doing  gross  injustice 
to  the  plaintiff.  If  the  parties  are  obliged  to  go  to  a  court  of 
equity,  they  may  there  take  an  issue  which  will  decide  the 
question  one  way  or  the  other.  The  rule  upon  which  the  courts 
of  law  have  hitherto  proceeded,  in  cases  where  they  have  com- 
pelled parties  to  produce  documents  in  their  possession  for 
inspection  in  a  cause,  is  this :  where  both  were  originally 
interested  in  the  instrument,  and  there  is  only  one  part  of  it  in 
existence,  and  that  is  in  the  hands  of  one,  its  production  will  be 
enforced,  in  order  that  the  suit  may  proceed  ;  as,  where  it  is  in 
the  possession  of  the  defendant,  to  enable  the  plaintiff  to  declare 
on  it ;  or,  where  it  is  in  the  hands  of  the  plaintiff,  to  enable  the 
defendant  to  plead :  and  the  reason  of  the  rule  is,  that  the 
parties  may  not  be  prevented  from  putting  the  cause  in  course 
of  trial.  In  *the  present  case,  however,  the  inspection  of  the  [  *173  ] 
supposed  release  is  not  required  by  the  defendant  in  order  to 
enable  him  to  plead ;  for,  the  parties  are  already  at  issue.     The 
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Cocks  defendant  may  call  upon  Mr.  Hammond,  by  a  stthposna  duces 
Fabh.  tecum,  to  produce  the  deed  at  the  trial.  The  Judge  will  then 
compel  him  to  produce  it  if  the  law  allows  it.  This,  however,  is 
not  the  proper  Court  to  determine  that  question.  It  therefore 
appears  to  me  that  under  no  circumstances  could  we  grant  this 
application.  I  agree  with  my  Lord  Chief  Justice  that  this 
Court  has  no  power  over  a  trustee,  as  such :  he  is  amenable  only 
to  a  court  of  equity.  If  in  this  case  an  application  were  made  to 
a  court  of  equity,  and  the  facts  be  as  they  are  stated  in  Hammond's 
affidavit,  that  the  release  was  at  the  time  of  its  execution  under- 
stood as  not  being  intended  to  enure  to  the  discharge  of  the 
present  defendant,  Hammond  would  not  be  compelled  to  produce 
it  for  the  defendant's  inspection.  In  this  Court  we  have  held 
that  the  release  of  the  principal  debtor,  Mrs.  Nash,  operated  in 
law  as  a  release  of  the  defendant,  as  surety  ;  and  that  the  parol 
agreement  that  it  should  not  so  operate  afforded  no  answer  at 
law  to  the  deed.  In  equity,  however,  it  would  be  an  answer,  if 
the  fact  were  so.  Courts  of  equity  proceed  upon  their  own 
specific  grounds  as  to  trustees. 

With  regard  to  the  professional  character  of  Mr.  Hammond — 
I  have  yet  to  leam  that  the  Courts  will  interfere  summarily, 
except  on  the  part  of  a  client,  or  of  one  claiming  under  a  client 
of  the  attorney,  where  the  instrument  has  not  come  to  his  hands 

in  his  character  of  attorney. 

Hide  discharged,  with  costs. 


i8S3.  SMITH  v.  WIGLEY  and  TUNNICLIFFE  (1). 

April  27.  V   7 

* (3  Moore  &  Scott,  174—180 ;  S.  C.  2  L.  J.  (N.  S.)  C.  P.  118.) 

■-        *  W.  and  T.,  partners,  were  indebted  to  the  plaintiff,  and,  after  the  dis- 

solution of  the  partnership,  T.  also  became  indebted  on  his  separate 
account  to  the  plaintiff:  Held,  that,  in  the  absence  of  any  specific 
appropriation  by  either  party,  payments  made  by  T.  after  the  dissolu- 
tion must  go  in  reduction  of  the  entire  account,  and  consequently  must 
discharge  the  earlier  items. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  a 
news  vendor,  against  the  defendants,  news  agents  at  Coventry, 

(1)  Cited  and  followed  in  Hooper  v.  Keay  (1875)  1  Q.  B.  D.  178.— B.  C. 
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♦for  the  price  of  newspapers  supplied  to  them.     The  particular       smith 
of  demand  delivered  by  the  plaintiff  was  as  follows :  Wigley. 

£  8.    d.         [  *175  ] 

Bill  delivered  to  14th  January,  1831 84  10    0 

Then  followed  various  small  items,  up  to  the  14th  July,  1831, 

amounting  in  the  whole  to lid  10    0 

Cr.  200    0    0 

By  cash  remitted  19th  January,  1831 .        .        .        .  20  0  0 

Do.        .        .  1st  March 20  0  0 

Do.        .         .        17th  May 35  0  0      75    0    0 


The  defendant  Tunnicliffe  pleaded  his  discharge  under  the 
Insolvent  Debtors'  Act.  Wigley  pleaded  the  general  issue.  The 
cause  was  tried  before  Lord  Chief  Justice  Tindal,  at  the  sittings 
after  the  last  Term.  The  defence  on  the  part  of  Wigley  was, 
that,  on  the  14th  January,  1881,  the  partnership  between 
Tunnicliffe  and  himself  had  been  dissolved,  of  which  notice  had 
been  duly  given  to  the  plaintiff ;  and  that  the  papers  had  since 
that  date  been  supplied  upon  the  credit  of  Tunnicliffe  only :  and 
he  claimed  to  set  off  the  remittances  (made  by  Tunnicliffe)  on 
the  19th  January,  1st  March,  and  17th  May,  amounting  to  75Z., 
against  the  842.  10«.,  the  amount  of  the  bill  delivered  on  the 
joint  account  of  Wigley  and  Tunnicliffe,  to  the  14th  January, 
1881.  The  difference  between  these  two  sums  had  been  paid 
into  Court.  It  was  contended,  on  the  part  of  the  defendant, 
that,  as  the  account  was  entire,  the  payments  must,  upon  the 
authority  of  Clayton's  case  (l),  and  the  other  cases  of  that  class, 
be  set  against  the  earlier  items,  in  the  absence  of  any  specific 
appropriation  either  by  the  payer  or  the  payee. 

His  Lordship  thought  that  it  was  impossible  for  the  plaintiff, 
after  the  particular  delivered  by  him,  to  contend  that  the  two 
accounts  were  not  blended  together  and  made  one.  The  plaintiff 
was  thereupon  nonsuited. 

Stephen,  Serjt.  on  a  former  day  in  this  Term,  obtained  a       [  176  ] 

rule  nisi  that  the  nonsuit  might  be  set  aside  and  a  new  trial  had. 

He  submitted  that  the  construction  put  upon  it  at  the  trial  was 

dealing  much  too  strictly  with  the  bill  of  particulars,  which  was 

(1)  15  R.  R.  161  (1  Mer.  572). 
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Smith       never  understood  as  intending  to  put  the  plaintiff's  demand  into 
Wiglby.      any  legal  shape. 

(Aldbrson,  J. :  The  safer  course  would  be,  not  to  give  any 
credit  in  the  particulars ;  but  merely  to  state  what  the  plaintiff 
claims  in  the  whole,  and  then  state  what  he  goes  for.) 

Merewcther,  Serjt.  now  shewed  cause : 

The  nonsuit  was  correct.  Where  sums  are  paid  without  any 
specific  appropriation,  the  law  applies  them  in  reduction  of 
the  earlier  items  of  the  account.  That  doctrine  was  first  laid 
down  in  Clayton's  case,  afterwards  adopted  in  Bodcnham  v. 
Purchas  (l),  and  further  recognised  in  Simson  v.  Ingham  (2). 
In  Bodenham  v.  Purclias,  Mr.  Justice  Bayley  says  (3)  :  "  The 
principle  established  by  the  decisions  is  this,  that,  where  there 
are  distinct  accounts  and  a  general  payment,  and  no  appropriation 
made  at  the  time  of  such  payment  by  the  debtor,  the  creditor 
may  apply  such  payment  to  which  account  he  pleases;  but, 
where  the  accounts  are  treated  as  one  entire  account  by  all 
parties,  that  rule  does  not  apply."  And  in  Simson  v.  Ingliam  the 
same  learned  Judge  says  (4)  :  ''The  general  rule  is,  that  the 
party  who  pays  money  has  a  right  to  apply  that  payment  as 
be  thinks  fit.  If  there  are  several  debts  due  from  him,  he  has  a 
right  to  say  to  which  of  those  debts  the  payment  shall  be 
[  *177  ]  applied  (r>).  If  he  does  not  make  a  specific  *application  at  the 
time  of  payment,  then  the  right  of  application  generally  devolves 
on  the  party  who  receives  the  money.  But  there  is  a  third  rule,, 
viz.  that,  where  one  of  several  partners  dies,  and  the  partnership 

(1)  20  R.  E.  342  (2  H.  &  Aid.  39).  the  payer  does  not  pay  specifically 

(2)  26  E.  E.  273  (2  B.  &  C.  65 ;  3  on  one  account,   the  receiver  may 
Dowl.  &  Ey.  249).  afterwards  appropriate  the  payment 

(3)  20  E.  E.  at  p.  347  (2  6.  &  Aid.  to  the   discharge  of  either  of  the 
45).  accounts  that  he  pleases ;  and,  if  he 

(4)  26  E.  R.  278  (2  6.  &  C.  72).  sue  on  one  account,  semble  that  he 

(5)  A  person  who  is  indebted  to  thereby  declares  his  election,  and  the 
another  on  two  several  accounts  may,  defendant  cannot,  by  a  subsequent 
on  paying  his  money,  ascribe  it  to  notice  of  set-off,  elect  to  which 
which  account  he  pleases ;  and  his  account  he  will  ascribe  the  payment : 
election  may  either  be  expressed  or  Peters  v.  Anderson,  15  R.  R.  592  (5- 
may  be  inferred  from  the  circum-  Taunt.  596;  1  Marsh.  228). 
stances  of  the  transaction:  but,  if 
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is  in  debt,  and  the  surviving  partners  continue  their  dealings  Smith 
with  a  particular  creditor,  and  the  latter  joins  the  transactions  vviglet. 
of  the  old  and  the  new  firm  in  one  entire  account,  then  the 
payments  made  from  time  to  time  by  the  surviving  partners 
must  be  applied  to  the  old  debt."  The  principles  thus  clearly 
defined  in  these  cases  must  govern  the  present ;  for,  here,  there 
was  no  specific  appropriation  by  either  party,  and  the  two  accounts 
were  dealt  with  by  the  plaintiff  himself  as  one  entire  account. 

Stephen,  Serjt.  in  support  of  his  rule : 
The  law  upon  the  subject  of  appropriation  of  payments  certainly 
is  pretty  much  as  has  been  stated.  Where  there  are  two 
accounts,  and  a  general  payment  has  been  made,  and  there  has 
been  no  specific  appropriation  of  it  by  the  debtor  in  discharge  of 
either,  it  is  in  the  power  of  the  creditor  to  apply  it  to  which 
account  he  pleases.  In  the  present  case,  the  payments  made  by 
Tunnicliffe  would  prima  facie  go  in  discharge  of  the  debt  due 
from  him. 

(Tindal,  Ch.  J.:  The  state  of  the  account  upon  the  19th 
January,  the  day  upon  which  the  first  2CM.  were  paid,  shews  quo 
animo  the  payment  was  made.  Tunnicliffe  was  liable  for  the 
whole  account :  and,  on  that  day,  there  was  not  so  much  as  2CM. 
due  upon  the  new  account.) 

In  Thompson  v.  Brown  (l),  it  was  held,  that,  though  money 
paid  generally  *ought  to  be  applied  to  the  first  items  in  an  [  *178  ] 
account,  yet,  where  there  are  distinct  demands,  one  against 
persons  in  partnership,  and  another  against  one  only  of  the 
partners,  if  the  money  is  money  of  the  partners,  the  creditors 
may  not  apply  it  to  the  private  debt  of  the  individual.  Lord 
Chief  Justice  Abbott  there  says :  "  The  general  rule  certainly  is, 
that,  when  money  is  paid  generally,  without  any  appropriation, 
it  ought  to  be  applied  to  the  first  items  in  the  account ;  but  the 
rule  is  subject  to  this  qualification,  that,  when  there  are  distinct 
demands,  one  against  persons  in  partnership,  and  another 
against  one  only  of  the  partners,  if  the  money  paid  be  the  money 
of  the  partners,  the  creditor  is  not  at  liberty  to  apply  it  to  the 
(1)  31  B.  K.  710  (Moo.  &  Mai.  40). 
r.r. — vol.  xxxvm.  86 
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Smith       payment  o!  the  debt  of  the  individual :  that  would  be  allowing  the 

Wiolby.     creditor  to  pay  the  debt  of  one  person  with  the  money  of  others." 

So,  here,  the  payments  cannot  be  applied  exclusively  in  discharge 

of  the  old  account,  inasmuch  as  the  effect  of  such  application 

would  be  to  charge  a  fund  not  properly  chargeable  with  that  debt. 

Tindal,  Ch.  J. : 

It  appears  to  me  that  this  rule  ought  to  be  discharged.  This 
is  a  case  in  which  two  distinct  accounts  are  involved  :  one  a  joint 
account  due  from  Wigley  and  Tunnicliffe  to  the  plaintiff,  up  to 
the  14th  January,  1881 ;  the  other  a  separate  account  for  goods 
supplied  by  the  plaintiff  to  Tunnicliffe  alone  from  the  14th 
January  to  the  14th  July.  Tunnicliffe  therefore  was  liable  to 
the  plaintiff  to  the  full  extent  of  both  the  accounts.  This  being 
the  state  of  circumstances,  Tunnicliffe,  on  the  19th  of  January, 
makes  a  payment  to  the  plaintiff  of  20/.,  and,  on  the  1st  March 
and  14th  May,  two  other  similar  payments  of  20J.  and  85/. ;  all 
which  payments  were  made  without  any  specific  appropriation 
on  the  part  of  Tunnicliffe  to  either  of  the  two  accounts.  The 
question  is,  whether,  upon  the  evidence,  it  appeared  that 
Tunnicliffe,  who  by  law  had  the  first  right  of  appropriation,  has 
[  *179  ]  appropriated  *the  payments  to  any  particular  part  of  the  account. 
I  am  of  opinion  that  enough  appears  to  shew  that  he  has 
expressed  his  intention  to  apply  them  generally  in  reduction 
of  the  whole  account ;  for,  at  the  time  the  first  payment  of  20/. 
was  made,  there  was  a  very  small  sum  only  due  from  Tunnicliffe 
to  the  plaintiff  on  the  separate  account ;  and  there  is  no  dis- 
tinction as  to  his  intention  with  regard  to  the  subsequent 
payments.  Upon  the  evidence,  therefore,  I  say  that  Tunnicliffe 
has  in  point  of  fact  applied  the  sums  remitted  by  him  generally 
in  reduction  of  the  plaintiff's  demand  upon  both  the  accounts. 
Then,  supposing  the  conduct  of  Tunnicliffe  not  to  amount  to  an 
indication  of  intention  so  to  appropriate  the  payments,  has  the 
plaintiff,  who  in  the  next  place  has  the  right  (l),  signified  his 
intention  to  set  the  sums  received  by  him  against  the  latter  part 

(1)  See  Campbell  v.  Hodgson,  Gtow,  A  creditor  receiving  money  with- 

74;  HaU  v.  Wood,  14  East,  243,  w. ;  out  any  specific  appropriation  may 

Kirby  v.  The  Duke  of  Marlborough,  be  permitted  in  a  court  of  law  to 

14  R.  R.  573  (2  M.  &  S.  18).  ascribe  his  receipt  to  the  discharge 
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The  rest  of  the  Court  concurring, 


Rule  discharged. 


of  the  account  exclusively  ?  In  the  absence  of  appropriation  by  Smith 
the  debtor,  the  creditor  must  make  the  appropriation  at  the  time  wiolkt. 
the  money  comes  to  his  hands.  Here,  there  was  no  evidence 
that  the  plaintiff  had  ever  applied  the  payments  in  question  in 
discharge  of  the  separate  debt  of  Tunnicliffe.  Indeed,  he  could 
not  do  so  as  to  the  first  payment  of  201. ;  for,  at  that  time, 
nothing  like  that  sum  was  due  upon  Tunnicliffe's  separate 
account.  One  cannot  help  seeing,  on  looking  at  the  bill  of 
particulars,  that  the  plaintiff,  at  the  time  he  received  the 
money,  assented  to  its  application  in  reduction  of  the  account 
generally ;  though  I  desire  to  be  understood  as  not  deciding  this 
case  upon  the  construction  of  the  bill  of  particulars,  but  upon 
the  general  rule  of  appropriation,  which  the  law  directs  in  the 
absence  *of  any  specific  appropriation  by  the  parties  themselves,  [  '180  ] 
according  to  the  rule  laid  down  in  Clayton's  case,  in  Bodenham  v. 
Pnrchas,  and  in  Simson  v.  Ingham.  The  case  of  Tliompson  v. 
Brown  cannot  apply,  because  Tunnicliffe  was  liable  to  the  plaintiff 
for  the  entire  debt  due  upon  both  accounts. 

Park,  J. : 

I  am  of  the  same  opinion.    I  cannot  distinguish  this  case  from 
Bodenham  v.  Pnrchas  and  Simson  v.  Ingham. 


HUNT  v.  COLSON.  isss. 

(3  Moore  &  Scott,  790—793.)  Not' 14' 

The  plaintiff  was  employed  by  the  Highgate  Archway  Company  to  [  790  ] 
collect  toll  for  them,  and  lived  in  the  toll-house,  one  shilling  per  week 
being  deducted  from  his  wages  by  way  of  rent  The  Company  having 
ceased  to  collect  toll  at  the  particular  spot,  the  plaintiff  was  dismissed 
from  their  employ,  and  received  a  notice  to  leave  the  house,  which  he 
promised  to  do :  Held,  that  these  circumstances  did  not  constitute  the 
plaintiff  a  tenant  of  the  Company;  and  therefore  that  he  could  not 
maintain  trespass  against  their  agent  for  pulling  down  the  toll-house. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 

plaintiff 's  cottage  and  destroying  his  furniture.     The  defendant 

of  a  prior  and  purely  equitable  debt,      H.  B.  677  (6  Taunt.  597 ;  2  Marsh, 
and  to  sue  at  law  for  a  subsequent     319). 
legal  demand :  Boaawjuet  v.  Wray,  16 
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Hunt  was  agent  to  the  Highgate  Archway  Company ;  the  plaintiff  was 
colson.  a  labourer  who  had  been  employed  to  collect  toll  upon  a  bye-road 
under  the  management  of  the  Company,  for  which  purpose  he 
had  been  put  into  the  cottage  in  question,  and  one  shilling  per 
[  *79i  l  week  deducted  *from  his  wages  by  way  of  rent.  Subsequently, 
the  Company,  having  ceased  to  collect  toll  at  the  spot  in  question, 
had  discharged  the  plaintiff  from  their  service,  and  contracted  to 
sell  the  land  upon  which  the  cottage  stood  to  another  person. 
The  plaintiff  accordingly  received  notice  to  quit,  to  which  he 
assented;  but  he  afterwards  refused  to  deliver  up  possession, 
whereupon  the  defendant,  as  agent  of  the  Company,  proceeded 
to  demolish  the  cottage ;  which  was  the  trespass  complained  of. 
The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  at  the 
sittings  at  Westminster  after  the  last  Term.  For  the  defendant  it 
was  submitted — first,  that,  as  the  plaintiff  had  merely  occupied  the 
cottage  as  the  servant  of  the  Company,  he  was  bound  to  quit 
when  he  left  their  employ — secondly,  that,  even  if  he  could  under 
the  circumstances  be  deemed  a  tenant  to  the  Company,  he  was 
in  no  condition  to  maintain  the  present  action,  being  himself  a 
trespasser  by  reason  of  the  notices  to  quit  and  of  his  promises  to 
give  up  the  premises.  His  Lordship  was  of  opinion  that  the 
deduction  of  one  shilling  per  week  for  rent  out  of  the  wages  of 
the  plaintiff  constituted  him  a  tenant  to  the  Company.  The  jury 
returned  a  verdict  for  the  plaintiff — damages  15L 

Wilde,  Serjt.  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  misdirection  : 

He  cited  Bertie  v.  Beaumont  (l),  Taunton  v.  Costar  (2),  Turner 
v.  Meymott  (3),  and  Butcher  v.  Butcher  (4). 

(Alderson,   J.,   referred   to  Rex  v.    Cheshuntifi).     There,   a 

pauper  employed  as  a  labourer  by  the  Board  of  Ordnance, 

[  »7'J2  ]      having  previously  occupied  a  house  at  an  annual  rent  of  *7Z., 

which  was  then  purchased  by  the  Board,   still  continued  to 

(1)  16  East,  33.  (4)  31  R.  R.  237  (7  B.  &  G.  399 ; 

(2)  4  R.  R.  481  (7  T.  R.  431).  1  Man.  &  Ry.  220). 

(3)  25  R.  R.  612  (I  Ring.  158;  7  (5)  1  B.  &  Aid.  473. 
Moore,  574). 
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reside  in  part  of  the  premises,  at  a  weekly  rent  of  two  shillings,  Hunt 
which  was  deducted  out  of  his  wages;  and  during  such  last  colson. 
occupation  he  also  occupied  a  shop  (the  shop  and  house  together 
being  of  the  annual  value  of  101.),  and  upon  his  dismissal  from 
his  employment  he  gave  up  possession  of  the  house  as  required. 
It  was  held  that  his  last  occupation  of  the  house  was  not  as 
tenant,  but  as  servant,  and  that  no  settlement  was  thereby 
gained.) 

Storks,  Serjt.  now  shewed  cause  : 

There  was  clearly  a  subsisting  tenancy  under  the  Company  by 
the  plaintiff  at  the  time  of  the  trespass  complained  of :  the  latter 
was  in  possession,  paying  rent,  receiving  notice  to  quit ;  and  he 
continued  in  possession  long  after  he  had  ceased  to  be  in  the 
service  of  the  Company.  At  all  events,  the  plaintiff  had  the 
right  of  possession  as  against  the  Company,  they  having  parted 
with  their  interest  in  the  premises. 

(Aldeb80N,  J. :  The  possession  of  the  plaintiff  was  undoubtedly 
lawful  until  put  an  end  to  by  a  notice  to  go  out :  but  he  was  not 
entitled  to  the  same  notice  to  quit  that  a  tenant  would  be  entitled 
to  require.) 

In  Ilex  v.  Cheshunt,  there  clearly  was  no  tenancy,  the  house 
had  always  accompanied  the  service.  So  in  Ilex  v.  The 
Inhabitants  of  Lakenheath  (l),  the  occupation  of  the  house  by  the 
school-master  was  part  of  his  remuneration,  and  no  separate 
holding:  whereas,  here,  the  service  and  the  tenancy  were 
perfectly  distinct. 

Tindal,  Ch.  J. : 

I  must  confess  that  if  the  facts  had  presented  themselves  to 
my  mind  at  Nisi  Prius  in  the  same  light  that  they  now  do,  I 
should  have  left  it  to  the  jury  to  consider  whether  the  tenancy 
had  existed  *after  the  determination  of  the  service.  There  was  [  *79S  ] 
no  evidence  of  any  rent  having  been  paid  by  the  plaintiff  after 
he  had  ceased  to  collect  the  toll.    If  it  had  appeared  that  the 

(l)  l  B.  &  C.  531. 
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Hunt  Company  had  actually  parted  with  their  interest  in  the  premises 
Colson.  to  a  third  person,  and  that  the  plaintiff  was  in  with  the  per- 
mission of  that  person,  a  different  question  might  have  arisen. 
But  there  was  no  such  evidence ;  on  the  contrary,  it  appeared 
that  the  purchaser  was  not  to  receive  possession  until  the  Com- 
pany had  succeeded  in  expelling  the  plaintiff.  I  therefore  think 
the  rule  must  be  made  absolute. 

The  rest  of  the  Court  concurring, 

Rule  absolute. 


las*.  COCKS  v.  NASH. 

Jan.  14. 
(4  Moore  &  Scott,  162—164.) 

L        ->  The  defendant  and  one  M.  N.  gave  the  plaintiff  their  joint  and  several 

promissory  note  to  secure  a  separate  debt  due  from  each  of  them.  The 
plaintiff  afterwards  executed  a  deed  of  release  to  M.  N. :  Held,  that, 
although  this  release  discharged  both  as  to  the  note,  it  did  not  enure  to 
the  discharge  of  the  separate  debt  of  the  defendant,  but  that  the  plaintiff 
might  recover  that  upon  an  account  stated. 

This  was  an  action  of  assumpsit.  The  declaration  contained  a 
count  on  a  bond  given  by  the  defendant  (as  surety)  jointly  with 
one  Mary  Nash,  the  defendant's  mother,  a  count  upon  the  joint 
and  several  promissory  note  of  the  defendant  and  Mary  Nash, 
for  the  sum  of  100Z.  and  interest,  and  a  count  upon  an  account 
stated  between  the  plaintiff  and  defendant.  To  the  count  on 
the  bond,  the  defendant  pleaded  a  release  given  to  Mary  Nash 
by  the  plaintiff  and  divers  other  creditors  of  the  defendant, 
which  release,  it  was  contended,  enured  to  the  discharge  of  the 
defendant  as  surety  :  to  this  plea  there  was  a  special  replication 
and  a  demurrer,  which  demurrer  was  subsequently  allowed  (l). 
Before  the  demurrer  came  on  for  argument  the  cause  went  down 
to  trial  upon  the  other  issues,  at  the' Salop  Summer  Assizes, 
1882,  when  Mr.  James  Hammond,  a  solicitor,  in  whose  custody 
the  release  in  question  was,  was  subpoenaed  on  the  part  of  the 
defendant,  and  required  to  produce  the  release.  He  objected  to 
produce  it,  urging  that  the  defendant  was  no  party  to  it,  and 
that  he  held  it  as  trustee  for  the  creditors  of  Mrs.  Nash,  who 

(1)  35  R.  E.  647  (9  Bing.  341 ;  2  Moore  &  Scott,  434). 
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had  given  him  no  authority  for   that  purpose.     Mr.   Baron        Cocks 
Gurnet,  before  whom  the  trial  was  had,  told  the  witness  he       Nash. 
was  not  bound  to  produce  the  deed.    The  plaintiff  accordingly 
obtained  a  verdict. 

In  Michaelmas  Term,  1832,  the  defendant  obtained  a  rule  nisi  [  163  ] 
for  a  new  trial  on  the  ground  of  surprise,  upon  an  affidavit  stating 
that  Mr.  Hammond  had  before  the  trial  given  the  defendant's 
attorney  to  understand  that  the  deed  would  be  produced  by  him 
on  that  occasion.  This  rule  having  in  Hilary  Term  following 
been  made  absolute,  the  defendant  obtained  a  rule  calling  on 
the  plaintiff  and  Mr.  Hammond  to  shew  cause  why  the  release 
should  not  be  produced  on  the  new  trial,  or  why  a  copy  thereof 
should  not  be  furnished  to  the  defendant,  and  be  good  evidence. 
This  rule  was  in  Easter  Term  discharged  with  costs  (l),  on  the 
ground  that  the  defendant  was  no  party  to  the  deed. 

The  cause  again  came  on  for  trial  before  the  same  learned 
Baron,  at  the  last  Summer  Assizes  for  the  county  of  Salop,  when 
Mr.  Hammond  being  put  into  the  witness  box,  and  being  called 
on  by  the  defendant  to  produce  the  release,  refused  to  do  so,  on 
the  grounds  before  stated.  The  defendant  thereupon  offered  as 
secondary  evidence  a  copy  of  the  operative  part  of  the  release,  which 
had  been  furnished  to  the  defendant's  attorney  by  Mr.  Hammond 
a  considerable  time  before  the  first  trial.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiff,  but  admitted  by  the 
learned  Baron.  It  appeared  that,  by  the  deed  in  question,  the 
plaintiff  and  other  creditors  of  Mrs.  Mary  Nash,  in  consideration 
of  a  composition  of  seven  shillings  in  the  pound  upon  the 
amount  of  their  respective  debts  (which  composition  was  duly 
paid),  released  her  from  all  claims;  and,  amongst  others,  the 
release  embraced  the  note  which  was  the  subject  of  this  action. 
Upon  the  whole  evidence  it  appeared  that  the  note  had  been 
given  to  secure  as  well  a  debt  of  412.  17*.  6d.  due  from  the 
defendant  alone,  as  the  debt  of  Mary  Nash. 

The  learned  Baron  told  the  jury,  that,  if  the  note  was  *given       [  *164  ] 
to  secure  in  part  a  debt  due  from  the  defendant  himself  as 
principal,  and  not  as  a  mere  surety,  he  could  not  set  up  the  deed 
as  a  bar  to  the  plaintiff's  right  to  recover.    The  jury  returned  a 

(1)  P.  550,  ante  (3  Moore  &  Scott,  164). 
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Cockb       verdict  for  the  plaintiff  for  85/.,  the  whole  principal  and  interest 
Nash.       due  on  the  note,  minus  the  composition  of  seven  shillings  in  the 
pound  that  had  been  previously  paid  thereon. 

Taifourd,  Serjt.  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
that  this  second  verdict  might  be  set  aside,  and  another  trial 
had,  on  the  ground  of  misdirection. 

Wilde,  Serjt.  and  Ludlow,  Serjt.  contra,  now  submitted,  that, 
although  the  authorities  tended  to  shew  that  the  release  of  one 
of  two  makers  of  a  joint  and  several  promissory  note  enured  to 
the  discharge  of  both,  yet  that,  inasmuch  as  the  giving  of  the 
note  did  not  in  any  respect  alter  the  nature  and  character  of  the 
original  debt,  the  note  being  by  the  release  annulled,  the  plaintiff 
was  at  liberty  to  resort  to  the  consideration,  and  was  therefore 
entitled  to  recover  under  the  count  upon  an  account  stated 
that  portion  of  it  which  was  the  sole  and  separate  debt  of  the 
defendant. 

The  verdict  was  ultimately  directed  to  stand  for  the  plaintiff 

for  41/.  179.  6rf.  upon  the  account  stated,  and  for  the  defendant 

upon  the  count  on  the  note. 

Rule  accordingly. 


IN   THE  EXCHEQUER  CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 
ism.  HAEVEY  v.  FRENCH. 

ExeUqurr      C1  Crompton  &  Meeson,  11—18 ;  S.  C.  2  Tyrwh.  585 ;  2  Moore  &  Scott,  591.) 

^^r5r#  A  count  for  a  libel  stated  that  defendant  published  a  false  libel  of  and 

L       *  concerning  the  plaintiff,  containing,  amongst  other  things,  the  false,  &c., 

matter  of  and  concerning  the  plaintiff,  that  is  to  say :  "  Threatening 
letters. — The  Middlesex  Grand  Jury  have  returned  a  true  bill  against  a 
gentleman  of  some  property,  named  French,"  (meaning  the  said  plaintiff,) 
"  with  this,  that  the  said  plaintiff  will  verify  that  the  said  defendant 
thereby  then  and  there  meant  to  insinuate  and  have  it  understood,  that 
the  said  plaintiff  had  been  suspected  to  have  been,  and  had  been,  guilty 
of  the  offence  of  sending  a  letter  without  any  name  or  signature  thereto 
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subscribed,  directed  to  one Trotter,  threatening  to  kill  and  murder       Habvby 

the  said Trotter,  a  subject  of  the  realm,  with  a  view  and  intent  to  •• 

extort : "  Held,  first,  that  the  innuendo  at  the  conclusion  of  the  count       French. 
was  bad ;   and  secondly,  that  the  matter  was  libellous  without  such 
innuendo,  which  might  be  rejected  as  surplusage. 

Libel.     The  declaration  contained  seven  counts. 

The  fifth  count  stated  that  the  defendant  (below)  falsely, 
wickedly,  and  maliciously  did  compose,  print,  and  publish,  and 
cause  and  procure  to  be  composed,  printed,  and  published,  in  a 
certain  newspaper,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  of  and  concerning  the  said  plaintiff  (below), 
containing,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  of  and  concerning 
the  said  plaintiff  (below),  that  is  to  say :  "  Threatening  letters. — 
The  Middlesex  Grand  Jury  have  returned  a  true  bill  against  a 
gentleman  of  some  property,  named  French,''  (meaning  the 
said  plaintiff  below),  "  with  this,  that  the  said  plaintiff  (below) 
will  verify  that  the  said  defendant  (below)  thereby  then  and 
there  meant  to  insinuate  and  have  it  understood,  that  the  said 
plaintiff  (below)  had  been  suspected  to  have  been,  and  had 
been,  guilty  of  the  offence  of  sending  a  letter,  without  any  name 

or  signature  thereto  subscribed,  directed  to  one Trotter, 

threatening  to  kill  and  murder  the  said Trotter,  a  subject 

of  the  realm,  with  a  view  and  intent  to  extort,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid."  The  sixth 
count  was  similar  to  the  fifth,  slightly  varying  the  statement  of 
the  publication. 

At  the  trial,  a  general  verdict  was  found  for  the  plaintiff  below, 
and  judgment  having  been  entered  up  accordingly,  a  writ  of 
error  was  brought. 

Piatt,  for  the  plaintiff  in  error :  [  12  j 

Where  the  libellous  quality  of  the  words  is  derived  from 
circumstances  extrinsic  of  the  words  themselves,  the  connection 
with  those  circumstances  must  be  shewn  by  introductory  aver- 
ment of  the  facts;  by  shewing  that  the  libel  related  to  the  facts 
averred ;  and  connecting  them  together  by  innuendo,  if  necessary. 
In  Barham's  case  (l),  the  words  were — "  Master  Barham   did 

(1)  4  Co.  Eep.  20  a. 
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Hasvey  burn  my  barn;"  innuendo — "a  barn  filled  with  corn;"  and  it 
French,  was  there  held  that  the  innuendo  was  bad,  because  it  was  not 
an  explanation  of  what  was  said  before,  but  an  addition  to  it. 
The  latter  part  of  the  doctrine  laid  down  in  Barham's  case,  that 
words  are  to  be  taken  in  mitiori  seitsu,  has  been  since  overruled  ; 
but  the  doctrine,  that  words  cannot  be  extended  by  innuendo, 
was  fully  recognised  in  the  case  of  Rex  v.  Home  (l) ;  and  the 
rule  is  there  laid  down,  that  an  innuendo  means  nothing  more 
than  the  words  "id  est,"  "scilicet,"  or  "meaning,"  or  "afore- 
said," as  explanatory  of  a  subject-matter  sufficiently  expressed 
before ;  and  that  it  cannot  extend  the  sense  of  the  expressions 
in  the  libel,  unless  something  is  put  upon  the  record  for  it  to 
explain.  Now  to  apply  that  doctrine  to  the  present  case ;  it  is 
alleged  by  this^innuendo,  "  that  the  defendant  meant  to  insinuate, 
that  the  plaintiff  had  been  guilty  of  sending  a  letter  without 

any  name  thereto  subscribed,   directed  to  one  Trotter, 

threatening  to  kill  and  murder  the  said Trotter."    Now, 

if  it  had  been  averred  in  the  former  part  of  this  count,  that  such 
letter  had  been  sent  to  Trotter,  &c,  and  the  count  had  gone  on 
to  aver  that  this  libel  was  published  of  and  concerning  such 
letter,  and  of  and  concerning  the  plaintiff,  that  would  have  been 
sufficient  to  connect  the  libel  with  the  prefatory  averment,  and 
then  the  innuendo  would  properly  have  explained  that.  The 
same  rule  applies  to  the  words  "  of  and  concerning,"  in  a  libel, 
[•13]  as  to  a  colloquium  in  verbal  slander.  *There  it  is  necessary  to 
aver  not  only  the  previous  matter,  but  that  the  words  were 
spoken  "  of  and  concerning  "  that  matter.  Hawkes  v.  Hawkey  (2) 
was  a  stronger  case  than  this,  because  in  that  case  there  was  a 
prefatory  averment,  "  that  the  defendant  had  put  in  his  answer 
on  oath  to  a  bill  filed  against  him,"  and  all  that  was  wanting 
was  the  statement  of  a  colloquium  of  and  concerning  the  answer ; 
for  the  innuendo  was,  "  thereby  meaning  and  insinuating,  that 
the  plaintiff  had  perjured  himself  in  what  he  had  sworn  in  his 
aforesaid  answer  to  the  bill  so  filed  against  liim ; "  so  that  the 
innuendo,  if  it  could  have  been  supported,  was  quite  large 
enough  to  impute  that  the  plaintiff  had  perjured  himself  in 
the  answer  mentioned  in  the  prefatory  averment.    In  the  present 

(1)  Cowp.  684.  (2)  8  East,  427. 


vol.  xxxviii.]     1882.    EX.  CH.     1  CR.  &  M.  18—14.  571 

case  it  ought  to  have  been  predicated,  not  only  that  such  Harvey 
letter  existed,  bat  that  the  libel  was  of  and  concerning  such  French. 
letter ;  and  the  innuendo  cannot  supply  the  want  of  such  aver- 
ments :  Holt  v.  Scholefield(l),  Craft  v.  Boite(2),  Rex  v.  Marsden(z). 
In  the  case  of  Rex  v.  Alderton,  cited  in  Rex  v.  Marsden,  the 
information  contained  every  thing,  except  the  very  words  "  of 
and  concerning,"  and  it  was  decided  to  be  bad  for  want  of  those 
words.  Hence,  as  regards  the  letter,  and  the  imputation  con- 
tained therein,  as  there  is  no  averment  that  any  such  letter  was 
sent,  and  that  the  libel  was  of  and  concerning  the  letter,  it  must 
be  taken  as  if  there  was  no  innuendo.  Therefore,  this  count 
must  be  read,  as  if  the  innuendo  was  not  contained  in  it.  Then 
what  imputation  do  the  libellous  words  cast  on  the  plaintiff? 
"  Threatening  letters — The  Middlesex  Grand  Jury  have  returned 
a  true  bill  against  a  gentleman  of  some  property,  named  French" 
— not  a  word  here  about  sending  a  letter  threatening  to  kill  and 
murder.  It  might  be  for  a  nuisance,  or  an  assault.  Now,  although 
the  rule  as  to  what  is  actionable  in  actions  for  libel  is  more 
extensive  *than  in  actions  for  words,  it  does  not  follow  that  every  [  *H  ] 
offensive  statement,  or  every  statement  which  a  man  may  not  like, 
or  every  statement  of  matter,  which,  if  true,  might  render  him 
liable  to  be  sued  or  prosecuted,  is  necessarily  libellous.  Thus, 
to  publish  of  a  man,  that  a  bill  of  indictment  for  an  assault  was 
found  against  him,  would  not  be  actionable. 

(Taunton,  J. :  Here  the  words  begin,  "  Threatening  letters.") 

Yes,  but  how  do  they  relate  to  French  ?  They  are  unmeaning 
words — quite  unconnected  with  the  words  that  follow.  There 
is  nothing  here  to  shew  that  the  bill  referred  to  threatening 
letters. 

(Parke,  J. :  Your  argument  would  equally  apply  if  the  word 
44  Murder  "  had  been  there.) 

In  the  case  of  Lewis  v.  Clement  (4),  there  was  a  heading  to  the 
supposed  libel,  namely,  "  Shameful  Conduct  of  an  Attorney ; " 

(1)  3  B.  R.  318  (6  T.  R.  691).  (3)  16  R.  R.  429  (4  M.  &  S.  164). 

(2)  1  Wm  Saund.  243,  244.  (4)  22  R.  R.  530  (3  B.  &  Aid.  702). 
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Harvey  the  defendant  pleaded  a  justification  that  the  libel  was  a  true 
French,  report  of  certain  proceedings  in  the  Insolvent  Debtors'  Court, 
but  took  no  notice  of  the  heading.  The  jury  found  for  the 
defendant  on  the  justification.  There  was  afterwards  a  motion 
for  judgment  non  obstante  veredicto,  and  it  was  then  argued,  that 
the  comment  which  was  contained  in  the  title  was  warranted  by 
the  facts  stated  in  the  libel,  which  the  jury  had  found  to  be  true ; 
and  that  if  the  facts  which  justified  the  title  were  a  legal 
publication,  it  would  follow,  that  the  comment  itself  was  equally 
so.  But  the  Court  held,  that  they  could  not  explain  the 
heading  by  what  followed,  and,  therefore,  that  the  pleas  were 
bad.  Then,  if  the  heading  is  not  to  be  explained,  by  what 
follows,  in  favour  of  a  defendant,  neither  can  it  in  favour  of  a 
plaintiff.  There  is  nothing  in  the  following  words  to  connect 
them  with  the  libel.  Then  if  the  words  "Threatening  letters" 
are  left  out,  what  is  there  here  to  shew  any  libel  of  the  plaintiff? 

White,  contra : 

[  *15  ]  This    is    not    an    innuendo,   but  a  substantive  *averment* 

Secondly,  if  it  be  an  innuendo,  it  may  be  rejected  as  sur- 
plusage; and  then,  still  this  count  may  be  sustained,  as  the 
matter  is  libellous  in  itself.  First,  it  is  not  an  innuendo,  but 
a  substantive  averment:  Woolnoth  v.  Meadows (l).  This  case 
is  distinguishable  from  Rex  v.  Home,  as  this  is  an  averment, 
and  not  merely  an  innuendo. 

(Tindal,  Ch.  J. :  What  is  the  difference  ?  In  this  case  the 
words  are,  "  then  and  there  meant,"  and  in  the  other,  "  then 
and  there  meaning.") 

Even  taking  this  to  be  an  innuendo,  and  therefore  bad  as  intro- 
ducing new  matter,  it  may  be  rejected  as  surplusage:  Roberts 
v.  Camden  (2).  There  Lord  Ellbnborough  says  :  "  For,  admit- 
ting most  clearly,  that  new  matter  cannot  be  introduced  by  an 
innuendo,  yet,  where  such  new  matter  is  not  necessary  to  support 
the  action,  an  innuendo  without  any  colloquium  may  well  be 
rejected  as  surplusage."    Then  the  question  is,  are  these  words 

(1)  7  E.  R.  742  (5  East,  463).  (2)  9  R.  R.  513  (9  East,  93). 


vol.  xxxviii.]     1882.    EX.  CH.     1  CB.  &  M.  15—16.  573 


libellous  ?  I  submit  that  they  clearly  are,  and  that  they  may  be  Harvey 
read  together.  But  if  not,  is  it  not  a  libel  to  write  of  a  gentle-  French. 
man,  that  a  Grand  Jury  have  found  a  true  bill  against  him  ? 
It  must  necessarily  be  taken  to  have  been  for  some  indictable 
offence,  for  some  offence  punishable  by  law.  Not  only  imputing 
an  offence,  but  imputing  any  want  of  moral  virtue,  constitutes 
a  libel :  Clement  v.  Chivis  (l).  So,  in  Woodward  v.  Dowsing  (2),  it 
was  held,  that,  in  written  slander,  whatever  tends  to  bring  a 
party  into  public  hatred  and  disgrace,  is  actionable.  And  Mr. 
Justice  Holroyd  there  says,  that  which  tends  to  degrade  is 
a  libel.  In  Lord  Churchill  v.  Hunt(s),  the  words  were  held  to  be 
libellous,  because  they  imputed  mere  want  of  feeling  and  inde- 
corum. The  doctrine,  that  words  are  to  be  read  in  *mitiori  [  »h>  J 
*ensu,  has  been  long  since  exploded.  After  verdict,  at  all  events, 
it  must  be  taken  that  these  words  were  "  of  and  concerning  "  the 
plaintiff;  and  it  is  clear  that  the  words,  in  common  sense, 
impute  that  the  Grand  Jury  have  found  a  true  bill  against  the 
plaintiff  for  sending  "threatening  letters."  As  to  Hawkes  v. 
Hawkey,  and  Holt  v.  Scholefield,  in  those  cases,  without  the 
introductory  averment,  the  words  were  not  libellous.  In  Craft 
v.  Boite,  the  count  might  have  been  said  to  be  bad  on  the  same 
grounds  as  this ;  but  Saunders,  who  argued  the  case,  did  not  take 
the  objection. 

(Tindal,  Ch.  J. :  Mr.  Serjt.  Williams  mentions  it  in  his  notes.) 

The  words,  "  The  Middlesex  Grand  Jury  have  returned  a  true 
bill  against  a  gentleman  named  French,"  are  libellous  alone, 
but  taken  with  the  words  "  threatening  letters,"  are  most  clearly 
so.  No  person  reading  such  a  statement  in  the  newspapers 
could  understand  it  otherwise.  In  Smith  v.  Carey  (4),  the  words 
were,  "He  lives  by  swindling  and  robbing  the  public;"  and 
there  Lord  Ellbnborough  said,  the  words  were  in  themselves 
actionable;  and  if  there  had  been  no  innuendo  as  to  their 
meaning,  the  plaintiff  would  certainly  have  been  entitled  to  a 
verdict. 

(1)  32  E.  K.  624  (9  B.  &  C.  172).  (3)  22  B.  E.  807  (1  Chitty,  480). 

(2)  2  Man.  &  Ey.  74.  (4)  3  Camp.  461. 
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Habvby  Piatt,  in  reply : 

r. 
Frbkch.  Woolnoth  v.  Meadotcs  is  quite  inapplicable  to  the  present  case. 

In  that  case  the  words  themselves  contained  libellous  matter. 
Here  they  do  not.  In  Roberts  v.  Camden,  the  words  themselves 
imputed  "  perjury/'  It  is  not  said  that  a  bill  was  found  against 
the  plaintiff  for  sending  threatening  letters ;  that  connection  is 
wanting.  It  is  said  on  the  other  side,  that  to  write  of  a  gentle- 
man, that  a  true  bill  has  been  found  against  him,  is  libellous ; 
and  cases  were  cited  to  shew,  that  writing  anything  tending  to 
[  *n  ]  degrade,  is  libellous.  That  is  admitted  ;  *but  to  write  of  a  man, 
that  a  true  bill  had  been  found  against  him  for  non-repair  of 
a  bridge,  or  a  road,  or  a  nuisance,  would  not  impute  a  want  of 
moral  virtue,  or  tend  to  degrade.  Therefore,  to  write  of  a  gentle- 
man, that  a  true  bill  had  been  found  against  him  is  not  libellous. 
In  Clement  v.  Chivis  the  words  were  clearly  libellous.  So,  in 
Woodward  v.  Dowsing,  and  Lord  Churchill  v.  Hunt,  the  words 
were  clearly  libellous,  because  they  tended  to  degrade.  It  is 
submitted,  therefore,  that  these  words  are  not  libellous  alone. 
But  then  it  is  said,  that,  at  all  events,  they  are  so,  if  connected 
with  the  words,  "  threatening  letters."  But  they  are  not  so  con- 
nected. There  is  collocation,  but  not  connection.  Even  assum- 
ing that  they  are  so  connected,  for  any  thing  that  appears,  they 
might  have  been  letters  written  by  the  plaintiff  below,  threatening 
to  bring  this  action.  As  the  plaintiff  has  not  stated  or  shewn  the 
meaning  of  them,  the  Court  cannot  conclude  that  they  were 
unlawful  threatening  letters  within  the  meaning  of  the  statute. 
The  declaration  ought  to  have  a  prefatory  averment,  that  such 
a  letter  had  been  sent  to  Mr.  Trotter,  threatening  to  kill  and 
murder  him ;  and  that  the  libellous  matter  was  published  of  and 
concerning  that  letter,  and  of  and  concerning  the  plaintiff.  All 
the  cases  on  this  subject  are  collected  in  Starkie  on  Criminal 
Pleading,  182 ;  and  they  shew,  that  when  the  libellous  quality  is 
derived  from  circumstances  extrinsic  of  the  words,  the  connection 
with  those  circumstances  must  appear  upon  the  record. 

Lord  Tenterden,  Ch.  J. : 

We  are  of  opinion  that  the  innuendoes  in  the  fifth  and  sixth 
counts  of  this  declaration  are  not  warranted  by  the  preceding 
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words  in  those  counts  ;  all  that  goes  before  is,  that*  a  threatening 
letter  had  been  sent  by  the  plaintiff;  but  it  by  no  means  follows, 
that  a  threatening  letter  had  been  directed  to  any  person  of  the 
name  of  Trotter,  or,  that  it  contained  any  threat  to  kill  or  murder 
the  person  to  whom  it  was  addressed,  as  averred  in  *that 
innuendo.  Unless,  therefore,  these  counts  can  be  sustained  without 
the  innuendo,  the  judgment  ought  to  be  reversed.  We  are,  how- 
ever, of  opinion  that  these  counts,  after  rejecting  that  averment, 
may  be  sustained  without  it.  Then  the  count  will  stand  thus : 
"  Threatening  letters. — The  Middlesex  Grand  Jury  have  returned 
a  true  bill  against  a  gentleman  of  some  property,  named  French," 
(meaning  the  said  plaintiff).  It  has  been  contended  by  Mr. 
Piatt,  that  the  Court  cannot  intend  that  the  bill  of  indictment 
found  by  the  Grand  Jury  is  a  bill  of  indictment  for  sending 
threatening  letters ;  but  we  are  all  agreed,  and  it  is  quite  clear 
from  all  the  modern  authorities,  that  a  Court  must  read  these 
words  in  the  sense  in  which  ordinary  persons,  or  in  which  we 
ourselves  out  of  Court,  reading  this  paragraph,  would  under- 
stand them  ;  and  that  it  cannot  be  read  otherwise  than  that  the 
Grand  Jury  had  found  a  true  bill  against  the  plaintiff  for  send- 
ing threatening  letters.  A  bill  of  indictment  for  sending  a 
threatening  letter  must  import  an  unlawful  threatening  letter. 

Judgment  affirmed. 


Harvey 

v. 
French. 


[•18] 


THACKEAH  v.  SEYMOUR. 

(1  Crompton  &  Meeson,  18—21 ;  S.  C.  3  Tyrwh.  87 ;  2  L.  J.  (N.  S.)  Ex.  10.) 

An  old  footway  passed  from  a  public  highway  over  wastes  to  old 
inclosures  into  another  public  highway.  By  an  award  of  the  commis- 
sioners under  a  local  Act  for  inclosing  the  wastes,  the  part  of  the  waste 
over  which  the  footway  ran  was  allotted;  but  the  footway  was  not 
mentioned  in  the  award,  nor  was  any  new  way  set  out  therein. 

No  power  to  stop  up  ways  over  old  inclosures  was  given  by  the  particular 
Inclosure  Act : 

Held,  that  the  old  footway  was  not  extinguished  by  the  allotment. 

Trespass   qnare   clmmim  fregit.     Pleas — general  issue,   and 
justifications  under  rights  of  way. 
At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Middlesex 


1832. 

Ejrch.  of 
Pleas. 

[18] 
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Thackrah    sittings  after  last  Trinity  Term,  the  defendant  proved  a  right  of 
Sbymoub.     way  by  prescription. 
[  19  ]  The  plaintiff  contended  that  the  way  had  been  extinguished  by 

an  award  made  in  1818,  by  the  commissioners  under  53  Geo.  III. 
c.  174,  for  inclosing  lands  in  the  parish  of  Isleworth,  &c.  &c. 

The  foot-way,  which  was  not  mentioned  in  the  award,  led 
from  a  public  carriage  road  over  the  waste  lands,  and  over  old 
inclosures,  and  over  other  waste  lands  into  another  public 
highway. 

The  plaintiff  contended  at  the  trial,  that  the  allotment  of 
these  waste  lands  operated  as  an  extinguishment  of  the  way ; 
and  relied  on  the  11th  section  of  the  General  Inclosure  Act, 
41  Geo.  III.  c.  109(1). 

The  defendant  relied  upon  Hurler  v.  Hand  (2),  and  Logan  v. 
Burton  (3),  and  upon  the  8th  section  of  the  "  General  Inclosure 
Act,"  which  requires  the  order  of  two  justices,  when  the  com- 
missioners are  empowered  to  stop  up  any  old  road.  The 
learned  Chief  Baron  was  of  opinion  that  the  way  had  not  been 
extinguished  ;  and  the  defendant  had  a  verdict. 

Jervis  now  moved  for  a  new  trial : 

The  proviso  in  the  8th  section  of  the  41  Geo.  III.  c.  109, 
applies  only  where  the  commissioners  are  expressly  authorized 
by  the  particular  Inclosure  Act  to  stop  up  ways.  Hurler  v.  Rand 
and  Logan  v.  Burton  are  distinguishable  from  this  case.  In  both 
those  cases  the  power  was  given  to  the  commissioners  by  the 
local  Act.  White  v.  Reeves  (4)  is  more  applicable  to  the  present 
case.  There  it  was  held,  that  the  plaintiff  having  an  allotment 
made  to  him,  by  a  commissioner  under  the  Inclosure  Act,  of  land 
over  which  the  defendants  had  a  private  right  of  way  before  the 
passing  of  the  Act,  but  which  was  not  noticed  or  described 
[  *20  ]  amongst  those  set  out  by  the  "commissioner  appointed  for 
executing  that  Act  (the  operation  of  which,  as  to  the  powers  of 

(1)  The  provisions  of  the  Inclo-  statutory  powers. — R.  C. 
sure  Act,  1845  (8  &  9  Vict.  e.  118,  (2)  23  R.  R.  638  (9  Price,  38). 

bs.   62—67)  are  different;   but  the         (3)  29  R.  R.  308  (5  B.  &  C.  313; 

case  is  still  an  illustration  of  the  8  Dowl.  &  Ry.  299). 
(strictness  with  which  the  Court  will  (4)  19  R.  R.  536  (2  Moore,  23). 

examine    and    construe    any    such 
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setting  out  or  stopping  up  roads,  was  left  to  the  General  Inclosure    Thaokrah 
Act,  41  Geo.  III.   c.  109),  may,  under  the  11th  section  of  the     Seymour. 
latter  statute,  justify  the  stopping  up  of  such  way,  without  any 
directions  from  the  commissioner  for  that  purpose  in  the  award, 
or  any  other  road  being  set  out  or  appointed  in  lieu  of  it. 

(Lord  Lyndhurst,  C.  B. :  Try  it  in  this  way :  If  a  person  has 
a  house  near  the  waste,  and  the  road  to  it  goes  for  a  few  yards 
over  the  common,  but,  for  the  greater  part,  over  private  and 
intermediate  old  inclosures,  is  the  road  lost  by  the  allotment  of 
the  common  ? 

Bayley,  B. :  Here  there  is  one  entire  way,  part  leading  over 
private  land,  and  part  over  the  waste.     The  commissioners  say    • 
nothing  as  to  the  way.    Is  it  to  be  said  that  the  whole  way  is 
extinguished  ? 

Lord  Lyndhurst,  C.  B. :  We  will  look  into  the  clauses,  and 
communicate  our  opinion  afterwards.) 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B. : 

The  point  in  this  case  turned  on  a  public  footway;  and  the 
question  was,  whether  this  way  was  stopped  up  by  the  operation 
of  an  Inclosure  Act.  The  description  of  the  footway  was  this : 
it  passed  partly  over  ancient  inclosures,  and  partly  over  waste 
lands,  into  the  public  highway.  An  Inclosure  Act  was  passed 
several  years  ago,  applicable  to  those  waste  lands,  and  the  com- 
missioners, in  allotting  those  lands,  did  not  set  out  any  new  way 
over  them.  The  question,  therefore,  was,  whether  that  part  of 
the  way  which  passed  over  the  waste  lands  was  extinguished. 
By  the  General  Inclosure  Act,  41  Geo.  III.  c.  109,  s.  8(1), 
the  commissioners  appointed  under  local  Inclosure  Acts  are 
authorized  to  stop  up  and  divert  public  ways  over  lands  to  be 
inclosed ;  but  there  is  a  proviso  *in  the  8th  section,  that  where  ]  *2i  ] 
the  commissioners  have  power  under  any  Inclosure  Act  to  stop 
up  any  old  or  accustomed  road,  leading  through  old  inclosures, 
they  shall  not  exercise  that  power  without  the  consent  of  two 
(1)  See  note,  p.  576,  supra. — E.  C. 
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578  1882.    EX.     1  CR.  <fe  M.  21.  [r.r. 

Thackeah  justices  of  the  peace.  No  such  power  was  given  in  this  case  by 
Seymour,  the  particular  Inclosure  Act;  and  it  was  contended,  that  this 
proviso  in  the  General  Inclosure  Act  had  no  application  to  the 
present  case.  But  it  is  impossible  to  suppose  that  the  commis- 
sioners have  power  to  stop  up  ways  over  old  inclosures ;  because, 
where  such  power  is  given  to  them,  it  is  only  given  with  the  con- 
sent of  two  justices.  Now,  what  was  the  nature  of  the  way  in 
this  case  ?  It  was  a  way  passing  partly  over  old  inclosures  and 
partly  over  waste  land.  No  power  was  given  to  the  commis- 
sioners to  stop  up  the  part  of  the  way  passing  over  the  old 
inclosures ;  yet.  if  they  stopped  up  the  part  which  led  over  the 
waste  lands,  they  would  thereby,  in  effect,  stop  up  the  way  which 
passed  over  the  old  inclosures.  Therefore,  as  the  commissioners 
had  no  power,  under  the  particular  or  general  Inclosure  Act,  to 
stop  up  the  way  over  the  old  inclosures ;  and  as  they  have  not 
set  out  any  new  way  over  the  waste  lands,  we  are  of  opinion  that 
the  old  way  still  exists  as  it  formerly  did,  over  the  waste  lands, 
•and  over  the  old  inclosures  into  the  public  highway;  and, 
consequently,  that  there  is  no  reason  for  granting  a  rule. 

Rule  refused. 


^  VENNALL  v.  GAKNEK. 

Bosch,  of  (1  Crompton  &  Meeson,  21—22;  S.  C.  3  Tyrwh.  85.) 

r  21  l'  I11  case  f°r  running  down  a  ship,  the  plaintiff  may  recover,  provided 

that  he  was  in  no  degree  in  fault ;  and  he  is  not  in  fault  for  acting  up  to 
the  last  moment  on  the  presumption  that  the  other  ship  will  do  what 
she  ought  to  do,  and  can  do. 

Case  for  running  down  a  ship.  At  the  trial  before  Bolland,  B., 
[  *22  ]  at  the  last  Durham  Assizes,  it  appeared  that  *the  defendant's 
ship  had  the  wind  free,  and  was  a  light  ship,  and  that  the  plain- 
tiff 's  ship  was  hard  up  in  the  wind,  and  laden.  The  defendant's 
ship  ought  to  have  given  way,  and  it  was  clear  that  she  was 
wrong  in  not  doing  so  ;  but  it  was  contended  for  the  defendant, 
that  though  the  defendant  was  wrong  in  not  giving  way,  yet  that 
the  plaintiff  might  have  avoided  the  accident  by  altering  his  helm 
at  the  right  moment  (l).     The  plaintiff  recovered  a  verdict,  and 

(1)  See  now  the  Begulations  for      issued  under  the  Merchant  Shipping 
Preventing  Collisions  at  Sea,  art.  14,      Act,  1894. 
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Alexander  now  moved  for  a  new  trial,  citing  Vanderplank  v. 
Miller  (l) ;  and  he  urged,  that  it  should  have  been  left  distinctly 
to  the  jury,  whether  there  were  any  means  of  preventing  the 
accident  by  care  on  the  part  of  the  plaintiff ;  and  that,  if  such 
means  existed,  the  plaintiff's  neglect  to  use  them  deprived  him 
of  the  right  to  sue. 

Bayley,  B. : 

The  rule  is,  that  the  plaintiff  could  not  recover,  if  his  ship 
were  in  any  degree  in  fault,  in  not  endeavouring  to  prevent  the 
collision.  Here  the  plaintiff  had  a  right  to  presume,  that  the 
defendant's  ship  would  do  that  which  she  ought  to  do.  I  quite 
agree,  that  if  the  mischief  be  the  result  of  the  combined  negli- 
gence of  the  two,  they  must  both  remain  in  statu  quo,  and  neither 
party  can  recover  against  the  other  (2).  In  this  case,  however, 
it  was  made  out,  that  the  fault  was  wholly  with  the  defendant : 
he  had  the  wind,  and  should  have  given  way,  and  the  plaintiff 
had  a  right  to  expect  that  he  would  make  room :  he  did  not  do 
so;  and  the  consequence  was,  that  the  accident  occurred,  for 
which  he  is  liable. 

Vatjghan,  Bolland  and  Gurnby,  Barons,  concurred ;  and  the 
rule  was 

.  Refused. 


Vbnvall 
Gabnsb. 


DOE  d.  WILLIAMS  v.  EVANS  (3). 

(1  Crompton  &  Meeson,  42—46;  S.  0.  3  Tyrwh.  56;  2  L.  J.  (N.  S.)  Ex.  39.) 

A  codicil  was  duly  executed  and  attested,  and  expressly  referred  to  an 
unexecuted  will  on  the-  same  paper :  Held,  that  such  execution  gave  effect 
to  the  will,  and  that  it  thereby  became  a  good  will  of  lands. 

Ejectment  by  devisee  against  heir.  At  the  trial  at  the 
last  Summer  Assizes  for  the  county  of  Carmarthen,  before 
Alderson,  J.,  the  following  appeared  to  be  the  facts  of  the  case. 
In  December,  1829,  the  testator,  David  Evans,  had  requested 


(1)  Moo.  &  Mai.  169. 

(2)  This  dictum  must  now  be  con- 
sidered subject  to  the  Admiralty 
rule  adopted  by  the  Judicature  Act 
of  1873,  s.  25  (9).— B.  C. 

(3)  See  the  principle,  as  modified  by 


the  Wills  Act,  1837  (1  Vict.  c.  26),  con- 
sidered in  Burton  v.  Newbery  (1876) 
1  Ch.  D.  234, 45  L.  J.  Ch.  202 ;  Alien 
v.  Maddock  (1858)  11  Moo.  P.  C.  427, 
455 ;  and  In  the  goods  of  Heathcote 
(1881)6P.D.30,50L.J.P.42.— B.C. 

87—2 


1832. 

ILech.  oj 
Pleas. 
[42] 
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Dos  d.       a  dissenting  minister  to  prepare  a  will  for  him,  which  he  did. 

WILLIAMS 

i,.  containing,  amongst  other  things,  the  devise  of  the  property 

Evans.  jn  qUestion  to  the  lessor  of  the  plaintiff.  A  blank  was  left  for 
the  names  of  the  executors.  The  will  was  written  on  the  first 
page  of  a  sheet  of  foolscap  paper,  which  first  page  ended  with 
the  words,  "  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  8th  day  of  December,  1829 ; "  and,  on  the  second 
page,  an  attestation  was  written  as  follows :  "  Signed,  sealed, 
and  published  by  the  within-named  David  Evans,  as  and  for 
his  last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request,  in  his  presence,  and  in  the  presence  of  each  other, 
[  **3  ]  *have  hereunto  set  and  subscribed  our  names  as  witnesses 
hereto.' ' 

There  was  no  signature  or  seal  to  this  will,  or  signature  of 
witnesses. 

About  a  fortnight  after  this  will  had  been  prepared,  the 
testator  sent  to  the  same  minister,  and  said  he  wanted  a  codicil 
to  his  will.  A  codicil  was  accordingly  prepared,  and  written 
on  the  same  sheet  of  paper,  lower  down  on  the  second  page 
than  the  end  of  the  above  attestation.  The  codicil  was  as 
follows : 

"Codicil. — I,  David  Evans,  make  a  codicil  to  the  foregoing 
will,  and  thereby  ordain,  that  my  wife,  Ann  Evans,  be  entitled 
to  the  sum  of  200Z.  of  my  property,  in  case  she  should  marry  (1). 

[no  date] . 
Witness  David  Evans  [no  seal] » 

John  Williams. 
John  Harry  Logingoch. 
William  Howell." 

This  codicil  was  regularly  signed  by  the  testator,  on  the  30th 
January,  1829,  in  the  presence  of  the  three  attesting  witnesses. 
He  said  to  the  witnesses,  before  the  paper  was  produced,  that 
his  will  was  in  the  desk.  When  brought  out,  he  folded  it  up, 
so  that  the  former  parts  of  the  paper  could  not  be  seen;  and 
he   said,  "  This   is  my  will,"  and   something   else  which   the 

(1)  By  the  former  will,  nothing  was  left  to  the  wife  in  case  of  her  second 
marriage. 
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witness  who  deposed  to  these  facts  could  not  remember.    On  Doe  <l 
these  facts,  the  learned  Judge  was  of  opinion  that  the  execution  „, 

of  the  codicil  was  a  good  execution  of  the  will ;  and  the  lessor  Eva»8- 
of  the  plaintiff  had  a  verdict. 

Whitconibe  now  moved  for  a  new  trial,   and  stated   the 
foregoing  facts : 

The  will  was  a  nullity  in  its  creation,  *and  cannot  be  made  [  •**  ] 
good  by  matter  ex  post  facto :  Attorney-General  v.  Barnes  (l).  It 
appears,  from  the  instrument  itself  that  it  is  incomplete, 
inasmuch  as  the  testator  has  not  filled  up  the  blank  with  the 
names  of  the  executors,  whom,  it  appears,  he  intended  to  appoint 
to  execute  it. 

(Baylby,  B. :  The  execution  of  the  codicil  will  have  the  effect 
of  bringing  down  the  will,  and  making  it  speak  at  the  time  of 
the  codicil  being  executed,  unless  you  can  shew  that  he  intended 
to  execute  the  codicil  only,  and  not  to  give  effect  to  the  will. 
Carleton  v.  Griffin  (2)  is  in  point.) 

That  case  is  distinguishable  from  the  present.  In  Carleton  v. 
Griffin  there  was  not  only  a  reference  to  the  former  part,  but 
a  reference  to  it  as  a  subsisting  instrument,  by  the  words, 
*'  and  this  not  to  disannul  any  of  the  former  part  made  by  me 
2nd  of  May,  1752 ;  "  and  Lord  Mansfield  there  says,  "  It  is  not 
stated  to  be  a  will  or  a  codicil,  but  a  sheet  of  paper  written,  &c. 
It  is  a  memorandum  to  be  added  to  it.  But  he  does  not  call 
this  a  codicil.  The  publication  of  it  is  as  a  will.  He  takes 
up  the  paper,  and  says,  'it  is  my  will.'  And,  certainly,  he 
did  not  mean  a  part  of  it  only,  but  the  whole  of  it.  And  he 
desires  them  to  attest  it."  And  Denison,  J.,  in  that  case,  relies 
on  the  testator  calling  it  a  memorandum,  and  not  a  codicil. 
Here  the  former  instrument  is  called  a  will  in  the  codicil ;  and 
it  was  proved  that  he  gave  instructions  for  a  codicil,  and  he 
executes  the  codicil  only. 

(1)  2  Vera.   597.     In  that  case,      ence  to  Lea  v.  Libb,  3  Mod.  262, 
qu&rt  whether  the  codicil  was  not      seems  to  favour  this  supposition, 
upon  a  separate  paper.    The  refer-  (2)  1  Burr.  549. 
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Dob  d.       Bayley,  B. : 
Williams 

v.  I  think  that  we  ought  not  to  grant  a  rule  in  this  case,  as 

we  are  clearly  of  opinion,  on  the  authority  of  Carleton  v.  Griffin, 

that  it  could  not  be  sustained.    The  party  makes  what  he 

intended  to  be  his  will  at  some  time  or  other,  but  he  does  not 

[  *45  ]       then    make    it    his  will ;    for,   it  was  ^neither  executed    nor 

witnessed ;  and  the  question  is,  whether  the  codicil  made  at  & 

subsequent  time  is  to  be  confined  to  its  operation  as  a  codicil, 

or  whether  its  execution  was  not  also  an  execution  of  the  will. 

The  will  was  written  on  part  of  a  sheet  of  foolscap  paper,  and 

the  codicil  was  written  on  the  same  sheet.    Now,  if  the  codicil 

had  not  referred  to  the  will,  I  should  have  thought  that  it  did 

not  set  up  that  instrument ;  but,  if  the  codicil  do  refer  to  the 

will,  then  I  am  of  opinion  that  it  does  set  it  up.     The  language 

is,   "Codicil — I,   David  Evans,  make  a  codicil,"  which  word 

implies  an  addition  to  a  former  instrument.     It  proceeds,  "a 

codicil  to  the  foregoing  will,  and  thereby  ordain  that  my  wife, 

Ann  Evans,  be  entitled  to  the  sum  of  200J.  of  my  property, 

in  case  she  should  marry."     Now,  to  this  codicil  there  are  three 

witnesses;  and  the  testator,  by  executing  this  codicil,  appears 

to  me,  at  that  time,  in  as  plain  terms  as  possible,  to  have  set 

up  not  only  the  codicil,  but  the  will.     The  only  distinction 

between   Carleton  v.  Griffin  and  the  present  case  is,  that  in 

Carleton  v.  Griffin  the  first  will  was  signed ;  here  the  first  will 

was  not  signed.     Signing  a  will  of  lands  does  not,  however, 

make  it  an  operative  instrument.    To  give  the  will  in  that  case 

operation,  the  Court  must  have  thought  that  they  were  entitled 

to  consider  the  execution  and  attestation  of  the  codicil  as  giving 

effect  not  only  to  the  codicil  but  to  the  will.    The  language 

of  the  codicil  there  was,  "not  to  disannul  any  of  the  former 

part ; "  and,  by  the  decision,  it  operated  not  only  not  to  disannul, 

but  to  set  up  the  former  will.    Now,  I  cannot  say  that  I  can 

distinguish  that  case  from  the  present ;  and,  independent  of  any 

authority,  I  should  have  thought  that  there  was  good  reason 

to  consider  that  the  execution  and  attestation  in  this  case  applied 

to  the  whole  of  what  was  on  the  paper.    The  codicil,  expressly 

referring  to  the  will,  shews  that  the  intention  of  the  testator  was, 

that  both  instruments  should  be  operative. 
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Bolland,  B. :  Dos  d. 

Williams 

The  codicil  sets  up  the  will,  and  renders  it  as  effective  as  if  "• 

.  Evans. 

the  testator  wrote  "I  add  this  to  what  is  written  before,  and 


now  I  set  my  hand  to  it." 
Gurnet,  B.,  concurred. 
And  the  rule  was 


Refused. 


[46] 


TUCKER  v.    MORRIS  (I).  1832. 

(1  Crompton  &  Meeson,  73 ;  S.  C.  2  L.  J.  (N.  S.)  Ex.  1 ;  1  Dowl.  P.  C.  639.)        m^eh.of 

Where  a  defendant  has  been  indemnified  by  a  third  party  for  not  r       * 

delivering  up  property  in  his  possession,  he  has  no  right  to  relief  under  *-       ■" 

the  Interpleader  Act,  and  the  Court  will  discharge  a  rule  obtained  for 
that  purpose,  with  costs. 

In  this  case  the  defendant  had  obtained  a  rule  under  the  first 
section  of  the  Interpleader  Act,  for  relief  against  the  claims 
of  the  plaintiff  and  one  Taylor.  It  was  an  action  of  trover  for 
two  mares ;  and  it  appeared  from  the  plaintiff's  affidavits  that 
the  defendant  had  taken  an  indemnity  from  Taylor  for  not 
delivering  them  up :  and,  on  demand  being  made  by  the  plaintiff, 
with  a  tender  of  the  expenses  of  their  keep,  he  refused  to  deliver 
them  up.    Taylor  did  not  appear. 

Bayley,  B. : 

As  the  defendant  has  thought  proper  to  take  an  indemnity, 
he  has  no  right  to  apply  for  relief  under  the  Act.  By  so 
doing  he  has  identified  himself  with  Taylor.  It  seems  to  me, 
therefore,  that  the  justice  of  the  case  is  clear.  An  applica- 
tion is  made  to  the  defendant  to  deliver  up  the  property,  and 
he  refuses,  on  the  ground  that  he  is  indemnified  by  Taylor; 
and  as  Taylor  has  withdrawn  himself,  and  does  not  support  his 
claim,  the  rule  must  be  discharged,  and  the  defendant  must  pay 

the  costs. 

Rule  discharged  with  costs. 

(1)  Distinguished  in  Thompson  v.  Wright  (1884)  13  Q.  B.  D.  632,  54  L.  J. 
a  B.  32,  51  L.  T.  634.— R.  C. 
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1832.  EARL  of  FALMOUTH  v.   THOMAS. 

Etch,  of       (1  Crompton  &  Meeson,  89—111 ;  8.  C.  3  Tyrwh.  26 ;  2  L.  J.  (N.  S.)  Ex.  57.) 
Pleas 
r  g9  i  A  contract  for  sale  of  growing  crops  by  an  outgoing  to  an  incoming 

tenant  is  a  contract  for  an  interest  in  land  within  the  Statute  of  Frauds. 

Assumpsit.  The  [questions  raised  in  the  case,  which  was 
argued  on  demurrer  to  the  declaration,  sufficiently  appear  from 
the  judgment  of  the  Court  delivered  by] 

[  106  ]       Lord  Lyndhurst,  C.  B. : 

The  plaintiff  in  this  case  insists  upon  three  demands  against 
the  defendant,  one  for  growing  crops ;  one  for  work,  labour,  and 
materials ;  and  the  third  for  the  mismanagement  of  a  farm : 
and  the  questions  are,  whether  he  is  not  prevented  by  the 
Statute  of  Frauds  from  recovering  upon  the  first  and  second 
of  these  claims,  and  whether  the  breach  upon  the  third  is  not 
laid  too  generally. 

The  first  count  of  the  declaration  states,  that  he  was  possessed 
of  a  farm,  upon  which  were  certain  crops  of  corn  and  turnips, 
and  on  which  he  had  done  certain  work  and  labour,  and 
expended  certain  materials,  in  making  it  ready  for  tillage,  of 
which  work,  labour,  and  materials  he  had  not  derived  the 
[  *1(>7  ]  benefit ;  and  thereupon,  in  consideration  *that  the  plaintiff 
would  let  him  the  farm  for  fourteen  years,  the  defendant  under- 
took to  take  the  crops,  and  pay  for  them,  and  for  the  work, 
labour,  and  materials,  according  to  a  valuation.  It  is  then 
averred  that  the  plaintiff  let  the  farm  accordingly,  and  left  the 
crops  upon  it ;  and  the  defendant  took  possession  of  the  farm 
and  crops,  and  had  the  benefit  of  the  work,  labour,  and  materials. 
The  second  count  is  nearly  similar.  In  the  third  and  fourth 
counts  it  is  stated,  that,  in  consideration  that  the  plaintiff  would 
agree  to  let  the  farm  to  the  defendant  for  a  term  of  fourteen 
years,  and  would  suffer  him  to  enter  and  take  the  crops  to 
his  own  use,  and  have  the  benefit  of  the  work,  labour,  and 
materials,  the  defendant  undertook  to  take  the  crops,  and  allow 
the  plaintiff  for  the  same,  and  for  the  work  and  labour  and 
materials  according  to  a  valuation.  It  is  then  averred,  that  the 
plaintiff  did  agree  to  let  the  farm  for  the  said  term,  and  did 
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leave  the  crops  upon  the  premises,  and  suffered  the  defendant      Eabl  of 
to  enter  and  have  the  crops,  and  the  benefit  of  the  work,  labour,  r. 

and  materials ;  and  the  defendant  did  enter  and  take  the  crops,      Thomas« 
and  had  the  benefit  of  the  work,  labour,  and  materials. 

To  these  four  counts  the  defendant  has  pleaded,  that  the  crops, 
and  the  benefit  of  the  work  and  labour  and  materials,  were  not 
excepted  or  reserved  out  of  the  lettings  or  agreements  to  let,  and 
that  there  was  no  agreement  in  writing  in  respect  of  the  causes 
of  action  in  those  counts  mentioned,  or  any  memorandum  or 
note  thereof.  The  effect  of  these  pleadings  is  to  raise  the  objec- 
tion of  the  Statute  of  Frauds  to  the  plaintiff's  claim  to  recover 
on  the  four  first  counts  of  the  declaration.  By  the  4th  section 
of  the  statute,  no  action  shall  be  brought  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  *or  note  thereof,  shall  [  '108  ] 
be  in  writing.  The  question  then  is,  whether  these  counts  are 
founded  upon  a  contract  for  an-  interest  in  land.  At  the  time 
when  each  of  these  contracts,  upon  which  the  plaintiff  sues,  is 
stated  to  have  been  made,  the  crops  were  growing  upon  the  land, 
the  defendant  was  to  have  had  the  land  as  well  as  the  crops ; 
and  the  work,  labour,  and  materials  were  so  incorporated  with 
the  land  as  to  be  inseparable  from  it. 

The  defendant  would  not  have  the  benefit  of  the  work,  labour, 
and  materials,  unless  he  had  the  land ;  and  we  are  of  opinion 
that  the  right  to  the  crops,  and  the  benefit  of  the  work,  labour, 
and  materials,  were  both  of  them  an  interest  in  the  land ;  but  if 
either  of  the  two  were  properly  an  interest  in  land,  this  would 
form  a  sufficient  objection  to  the  special  counts ;  for  the  crops 
and  work  and  labour  united,  are  the  consideration  in  each  count ; 
and  if  either  part  of  the  consideration  fails,  the  plaintiff  cannot 
be  entitled  to  recover. 

The  next  claim  in  the  declaration  is  contained  in  the  indebitatus 
count,  which  states  that  the  defendant  was  indebted  in  2001.  for 
crops  bargained  and  sold ;  and  by  the  defendant,  under  and  by 
virtue  of  that  bargain  and  sale,  before  then  accepted,  had  and 
received,  and  cut  down  and  taken  to  his  own  use. 

To  this  the  defendant  has  pleaded,  that  the  crops,  at  the  time 
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Eabl  of 

Falmouth 

r. 

Thomas. 


[  *109  ] 


of  the  bargain  and  sale,  were  growing  upon  and  affixed  to  certain 
lands  of  the  plaintiff,  then  in  his  possession,  and  that  just  before 
the  bargain  and  sale  there  was  a  treaty  on  foot  between  the 
plaintiff  and  the  defendant,  by  which  it  was  proposed  that  the 
plaintiff  should  let  the  lands  to  the  defendant  for  fourteen  years, 
and  should  take  therewith  the  said  crops ;  and  the  defendant 
assented  to  that  treaty;  and  thereupon,  in  order  to  carry  the 
treaty  into  execution,  the  said  supposed  bargain  and  sale  was 
verbally  contracted  between  the  plaintiff  and  defendant,  *and 
that  there  was  no  agreement  in  writing  of  the  said  cause  of 
action,  or  any  memorandum  or  note  thereof.  To  this  plea  the 
plaintiff  has  demurred ;  and  he  insists,  that,  inasmuch  as  it  is 
alleged  and  admitted  that  the  defendant  had  these  crops,  he  is 
liable  to  pay  for  them,  and  that  the  Statute  of  Frauds  is  no  bar  ; 
and  he  relies  on  Teal  v.  Auty  (l)  for  that  position.  But,  admitting 
that  the  defendant  is  to  pay  for  the  crops,  he  ought  to  pay  for 
them,  not  upon  the  terms  and  footing  of  that  bargain  and  sale, 
but  upon  a  quantum  meruit.  The  crops,  at  the  time  of  the 
bargain  and  sale,  were,  upon  these  pleadings,  an  interest  in  the 
land ;  and  to  allow  the  plaintiff  to  recover  upon  this  bargain  and 
sale,  and  to  have  the  price  regulated  by  it,  would  be  in  direct 
opposition  to  the  statute,  because  it  would  be  giving  effect  to  an 
action  upon  a  verbal  contract  for  an  interest  in  lands. 

The  next  claim  is  for  the  work  and  labour  and  materials,  to 
which  there  is,  in  substance,  a  similar  plea ;  and  if  the  claim  as 
to  the  crops  cannot  be  supported,  it  follows,  a  fortiori9  that  this 
also  must  fail.  Upon  the  pleadings,  it  was  a  contract  for  that 
which  was,  at  the  time  of  such  contract,  an  interest  in  the  land, 
and  for  that  which  never  was  and  never  could  be  separated  from 
it.  The  last  claim  in  respect  of  the  crops,  and  of  the  work  and 
labour  and  materials,  is  upon  the  account  stated ;  and  the  defen- 
dant states,  that  before  the  taking  of  the  account,  there  was  a 
verbal  agreement  for  the  crops  which  were  growing  on  the 
plaintiff's  land,  and  for  the  work  and  labour  and  materials  in 
preparing  a  part  of  the  plaintiff's  land  for  tillage ;  that  there  was 
a  treaty  for  the  plaintiff's  letting,  and  the  defendant's  taking  the 
land  for  fourteen  years,  to  which  the  defendant  assented ;  and 
(1)  22  E.  R.  656  (2  Brod.  &  B.  99 ;  4  Moore,  642). 
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that  the  money  to  be  paid  for  *the  crops,  and  the  work,  labour      earl  of 
and  materials,  was  the  money  concerning  which  the  account  was  „. 

stated;   and  that  there  was  no  agreement  in  writing  of  and      Thomas- 
concerning  the  said  cause  of  action,  or  any  memorandum  or 
note  thereof. 

To  this  plea  the  plaintiff  has  replied,  that,  before  the  account 
was  stated,  the  defendant  had  mown  the  crops  and  taken  them 
to  his  own  use,  and  had  and  received  the  amount  of  the  work 
and  labour  and  materials ;  and  the  defendant,  though  he  admits 
he  did  cut  down  the  crops,  &c,  and  receive  the  amount  of  the 
work  and  labour,  insists  that  he  did  not  cut  down  the  crops,  or 
have  the  amount  of  the  work  and  labour,  until  after  the  stating 
of  the  account. 

The  plaintiff's  object,  therefore,  upon  the  account  stated,  is 
to  take  the  case  out  of  the  operation  of  the  Statute  of  Frauds, 
and  to  eharge  the  defendant  upon  a  new  contract,  a  contract 
which  the  law  would  imply  from  the  defendant's  taking  the  crops 
and  receiving  the  benefit  of  the  work,  labour,  and  materials ; 
but  this  object  the  defendant  has  defeated,  by  shewing  that  the 
account  was  stated  when  the  case  stood  wholly  upon  the  original 
contract,  and  before  the  mowing  of  the  cropB,  which  was  to  raise 
a  new  contract,  had  occurred.  The  objection  upon  the  Statute 
of  Frauds  applies  to  the  count  upon  the  account  stated,  as  well 
as  to  the  other  counts. 

The  only  remaining  question  is  upon  the  seventh  count  of  the 
declaration,  and  the  objection  to  that  count  is,  that  it  is  too 
general.  That  count  is  founded  upon  a  promise,  in  consideration 
of  the  defendant  being  tenant  to  the  plaintiff  of  a  certain  farm, 
to  manage  it  in  a  good  and  husband-like  manner,  and  according 
to  the  custom  of  the  country  where  the  farm  was.  The  breach 
was,  that  he  did  not ;  but,  on  the  contrary,  managed  it  in  a 
bad  and  unhusband-like  manner,  and  contrary  to  the  custom  of 
the  country  where  the  farm  was.  The  defendant  has  demurred 
specially,  on  *the  grounds  that  the  breach  is  too  general,  that  [  *m  ] 
the  count  does  not  shew  what  the  custom  of  the  country  is,  or 
what  the  defendant  has  committed  contrary  to  the  custom  of  the 
country,  nor  in  what  he  has  broken  the  custom ;  and  that  the 
defendant  is-  not  sufficiently  informed,  by  that  count,  of  the  cause 
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eablop     of  action  of  which  the  plaintiff  complains  against  him.     The 
h\  count  is  certainly  general,  and  it  might  be  safer  for  the  plaintiff 

Thomas.      ^  amend,  than  to  hazard  the  opinion  of  a  court  of  error. 

Judgment  accordingly. 
^  WHITTAKER  v.  BARKER  (I). 

-E**.  "/  (1  Crompton  &  Meeson,  113—116 ;  S.  C.  3  Tyrwh.  135.) 

Pleas. 

[  113  ]  Where  a  farm  was  taken  for  fourteen  years,  and  the  tenant  was  to  pay 

a  given  sum  for  tillages  and  improvements  done  before  he  entered,  and 
to  receive  the  value  of  the  tillages  and  improvements  which  he  should 
leave  on  the  farm,  according  to  a  valuation  to  be  made  at  his  quitting ; 
and  the  tenant,  in  the  first  year  of  the  tenancy,  said  that  he  would  leave, 
and  his  landlord  said  he  might ;  but  no  new  bargain  was  made  as  to  his 
tillages  and  improvements :  Held,  that  he  was  not  entitled  to  the  value 
of  the  tillages  and  improvements  which  he  left  on  so  quitting. 

Assumpsit  for  crops  sold,  and  work,  labour,  and  tillages  done 
to  a  farm,  money  had  and  received,  &c.  &c.  Fleas,  general  issue, 
and  set-off  for  rent,  tillages,  work  and  labour,  and  for  a  sum  to 
be  paid  as  incoming  tenant  under  an  agreement. 

At  the  trial  before  Parke,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  York,  the  following  were  the  facts  of  the  case : 

The  defendant  was  the  owner  of  a   farm,  which  becoming 

[  *H4  ]       vacant  at  Lady  Day,  1831,  remained  in  the  defendant's  *hands 

until  May,  in  which  month  the  plaintiff,  by  a  written  agreement, 

became  his  tenant  for  a  term  of  fourteen  years,  at  the  rent  of 

302. ;  and  the  plaintiff  was  to  pay  him  951.  as  incoming  tenant 

for  the  tillages  and  improvements  which  had  been  done  on  the 

farm,  &c.   &c,  and  was  to  receive,  upon   quitting,   from   the 

succeeding  incoming  tenant,  the  value,  according  to  a  valuation 

to  be  then  made,  of  the  tillages  and  improvements  done  by  him, 

which  he  should  leave  on  the  farm.     The  tenant  did  not  pay  the 

95Z.,  and  in  the  course  of  the  first  year  of  the  tenancy  some 

words  arose,  and  he  said  he  would  quit,  on  which  the  landlord 

said  he  might.     Shortly  afterwards,  the  plaintiff  did  quit  the 

farm,  and  the  defendant  took  possession  of  it  at  Lady  Day,  and 

reaped  and  took  the  crops  sown  by  the  plaintiff,  amounting  to  80Z. 

He  then  let  it  to  another  tenant,  who  paid  him  951.  for  the  tillages. 

(1)  Cited  in  judgment  of  Stephen,  J.  in  England  v.  Shearburn  (1884)  52 
L.  T.  22,  25.— R.  C. 
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The  plaintiff  at  the  trial  proved  a  demand  of  251.  for  work  Whittakeb 
done  at  a  house  unconnected  with  the  farm ;  and  he  claimed  801.  barker. 
for  the  value  of  the  crops,  and  302.  for  the  value  of  the  tillages 
and  improvements  left  by  him  on  the  farm.  The  learned  Judge 
thought  that  he  was  not  entitled  to  the  30/.  for  the  tillages  and 
improvements ;  and  as  the  defendant  had  a  right  to  claim  SOL 
for  the  year's  rent  due  at  Lady  Day,  and  the  95Z.  for  the  tillages 
and  improvements  under  the  agreement,  the  plaintiff  was 
nonsuited. 

Wightman  moved  for  a  rule  to  set  aside  the  nonsuit,  and  have 
a  new  trial ;  and  he  urged  that  the  plaintiff  was,  upon  quitting, 
entitled  under  the  agreement  to  receive  the  value  of  the  tillages ; 
that  he  had  quitted  with  the  landlord's  assent,  and  was  entitled, 
therefore,  to  receive  the  value  of  the  tillages  and  improvements. 
The  defendant  had  actually  received  from  the  subsequent  tenant 
951.  for  tillages,  &c,  which  belonged  to  the  plaintiff  under  the 
agreement,  but  as  the  plaintiff  had  not  paid  the  valuation  of  951. 
made  to  him  as  incoming  tenant,  he  could  only  insist  that 
the  sum  received  by  the  defendant  should  be  set  off  against  the 
account  *owing:  if  that  sum  were  not  allowed,  the  landlord  [  *H5  ] 
would  have  got  the  951.  twice  over ;  once  from  the  plaintiff,  and 
once  again  from  the  subsequent  incoming  tenant ;  and  it  was 
hard  that  he  should  have  the  tillages  to  the  value  of  80/.  for 
nothing. 

(Bayley,  B. :  The  original  bargain  is  for  fourteen  years,  and 
the  landlord  has  a  right  to  expect  that  the  tenant  will  occupy  for 
that  period.  If  he  does  not,  the  landlord  has  a  right  to  have 
the  land  in  the  state  in  which  it  is  left,  without  any  claim  for 
what  had  been  done  to  it.  The  tenant  does  not  quit  according 
to  the  terms  of  the  original  bargain  ;  and  if  he  had  said,  at  the 
time  of  the  conversation,  I  expect  to  receive  the  value  of  the 
tillages  from  you,  it  is  very  probable  that  the  landlord  would  not 
have  let  him  off. 

Gurney,  B. :  The  case  appeared,  at  first,  to  be  embarrassed, 
owing  to  the  different  sums  claimed  on  both  sides ;  but  the  con- 
dition of  affairs  was  simply  this :  The  tenant  had  not  paid  the 
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Whittakxb  951. ;  the  landlord  was  not  satisfied.    The  tenant  says  he  will 

barker,     leave  ;  the  landlord  says,  You  may ;  and  he  does  leave  without 

any  stipulation  as  to  being  paid  for  the  tillages.     Then  the 

question,  leaving  the  other  sums  out  of  consideration,  is  simply, 

whether  or  no  the  tenant,  so  quitting,  is  entitled  to  recover  the 

901.  for  the  tillages.) 

Cur.  adv.  vult. 

On  a  subsequent  day,  Baylby,  B.,  delivered  the  judgment  of  the 
Court : 

We  think  that  there  should  be  no  rule  in  this  case.  The 
plaintiff  demands  three  sums,  one  of  25Z.  19s.  for  work  done ; 
one  of  30Z.  for  benefits  done  by  him  to  the  farm,  which  had 
become  incorporated  with  it ;  and  80Z.  for  crops  which  he  had 
sowed,  and  which  the  defendant  had  reaped.  Against  these 
.  amounts,  the  landlord  has  a  claim  of  901.  for  rent,  and  of  95/. 
for  the  sum  to  be  paid  to  him  under  the  agreement.  The  circum- 
stances were  these.  The  farm  became  vacant  at  Lady  Day,  1831. 
In  May  of  that  year,  a  bargain  was  made  between  the  plaintiff 
[  *116  ]  and  the  *  defendant,  that  the  defendant  should  take  the  farm  for 
fourteen  years,  and  pay  95Z.  at  coming  in ;  and,  upon  quitting, 
the  succeeding  tenant  should  pay  him  according  to  a  new  valua- 
tion ;  and  the  important  question  is,  whether  the  plaintiff  is 
entitled  to  charge  the  defendant,  as  if  the  tenancy  had  continued 
during  the  whole  of  the  term  which  was  contemplated  at  the 
time  of  making  the  bargain.  The  circumstances  of  quitting  were 
these  ;  the  tenant  had  received  indulgence  as  to  the  payment  of 
the  951.  From  his  not  having  paid  that  sum,  words  arose,  and 
the  tenant  says  he  will  quit ;  the  landlord  says  he  might ;  but 
there  is  nothing  to  amount  to  a  determination  of  the  tenancy  or 
a  surrender  by  operation  of  law.  The  defendant  takes  to  the 
farm  at  the  Lady  Day  following,  but  there  is  nothing  done  on 
the  farm  by  him,  so  as  to  vest  the  property  in  him,  until  he 
lets  it  to  another  tenant.  During  that  period  he  took  the  crops, 
but  he  took  them,  (according  to  the  evidence),  not  for  his  own 
benefit,  but  as  accountable  to  the  plaintiff  for  them,  as  against 
the  951.  In  reality,  the  question  is  this,  whether  the  plaintiff  is 
entitled  to  charge  the  802.  for  tillages  done  on  the  farm.     It 
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seems  to  us  that  he  is  not  so  entitled  under  the  circumstances 
under  which  he  quitted.  He  quits  without  his  landlord  being 
apprised  by  any  bargain  that  he  is  about  to  quit ;  and  we  think 
that  such  a  quitting  is  not  a  quitting  under  the  terms  of  the 
tenancy.  It  was,  in  reality,  a  running  away ;  and  if  a  tenant 
runs  away,  he  entitles  his  landlord  to  take  possession,  without 
making  him  compensation  for  the  improvements  he  may  have 
made  upon  the  lands.  The  ground  of  our  judgment,  then,  is 
this :  There  was  no  bargain  made  at  the  time  when  the  tenant 
left  the  farm,  that  he  should  be  paid  for  the  improvements ;  and, 
as  the  case  does  not,  for  the  reasons  stated,  fall  within  the  terms 
of  the  written  agreement,  he  cannot  claim  for  the  improvements 
under  that  agreement.     The  nonsuit,  therefore,  was  right. 

Rule  refused. 


Whittakkb 
Babkbb. 


FISHER  and  Others  v.  BEGREZ  (1). 

(1  Crompton  &  Meeson,  117—128 ;  S.  C.  3  Tyrwh.  184 ;  2  L.  J.  (N.  S.)  Ex.  13 ; 

1  Dowl.  P.  0.  588.) 

On  an  application  by  the  Sheriff  to  quash  a  rule  to  return  a  writ 
of  fi.  fa.,  it  is  not  sufficient  to  show  that  the  defendant's  name  is  in 
the  list  transmitted  by  the  Secretary  of  State  to  the  Sheriff's  Office, 
of  persons  privileged  as  attached  to  an  Embassy,  in  pursuance  of 
stat.  7  Ann.  c.  12,  s.  5,  but  it  must  be  clearly  shown  that  the  defendant 
is  in  the  actual  and  bond  fide  service  of  the  ambassador. 

Semite,  that  a  chorister,  bond  fide  employed  by  an  ambassador  in  the 
performance  of  religious  worship  in  his  chapel,  is  privileged  under  the 
7th  Ann. 

Quaere,  Under  what  circumstances  goods  of  a  person  so  privileged 
would  be  protected  from  an  execution. 

Holt  had  obtained  a  rule  to  shew  cause  why  the  rule  to  return 
the  writ  of  fieri  facias  in  this  cause,  served  on  the  Sheriff  of 
Middlesex,  should  not  be  quashed,  and  why  the  Sheriff  should 
not  be  discharged  from  the  execution  of  the  writ,  on  the  ground 
of  the  claim  of  privilege  made  by  the  defendant.  This  motion 
was  made  on  the  affidavit  of  the  Sheriff's  officer,  who  swore  that, 
on  the  15th  of  June  last,  a  writ  of  fi.  fa.  was  delivered  to  the 
plaintiff,  and  a  warrant  therein  was  directed  to  the  deponent; 


1832. 

Exch.  of 
Pleas. 
[117] 


(1)  See  comments  upon  the  judg- 
ments in  this  case  in  Parkineon  v. 


Potter  (1885)  16  Q.  B.  D.   152,  55 
L.  J.  Q.  B.  153.— R.  C. 
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Fisher      and  that,  having  been  informed  that  the  defendant  might  claim 

Bkgbez.  bis  privilege  as  servant  to  an  ambassador,  he  the  deponent 
searched,  at  the  office  of  the  Sheriff  of  Middlesex,  the  list  of 
persons  entitled  to  the  privilege  of  ambassadors  and  their 
servants,  transmitted  by  Lord  Palmerston,  one  of  his  Majesty's 
principal  Secretaries  of  State,  to  the  Sheriffs  of  London,  and 
finding  therein  the  name  of  the  defendant  as  a  chorister,  entitled 
to  the  privileges  of  his  Bavarian  Majesty's  Legation  at  the  Court 
of  Great  Britain,  he  forebore  to  execute  the  warrant.  The  affi- 
davit also  stated,  that  the  defendant's  name  was  in  the  list  of  the 
said  Bavarian  Embassy,  as  far  back  as  April,  1828,  as  appeared 
by  a  letter  from  Lord  Dudley  (at  that  time  Secretary  of  State) 
then  in  the  Sheriff's  office,  and  that  the  same  had  never  been 
removed  from  the  list  of  such  privileged  persons.  That  he  had 
endeavoured  to  ascertain  whether  the  defendant  was  a  trader 
within  the  bankrupt  laws,  and  that  he  verily  believed  he  was  not. 
That  he  also  verily  believed  he  was  not  a  British  born  subject, 
and  that  he  was  bond  fide  attached  to  the  Bavarian  Embassy. 
That  he  had  been  informed,  and  verily  believed,  "that  the 
defendant  acts  and  officiates  as  a  chorister  in  the  chapel  of 
the  Bavarian  Minister,  at  this  time ;  and  that,  on  Sunday  last, 
November  4th,  he  the  said  defendant  assisted  in  the  performance 
of  divine  service  in  the  said  chapel." 

[  H8  ]  The  affidavits  in  answer  stated  that  the  defendant  was  not  a 

Bavarian  subject,  or  a  native  of  Bavaria,  but  of  France ;  that  he 
came  to  England  in  the  year  1814 ;  that  from  that  time  he  had 
acted  as  a  public  singer,  and  as  a  teacher  and  publisher  and 
composer  of  music ;  and  that  he  had  been  in  the  habit  of  selling 
his  own  compositions. 

\ 

Foliett  shewed  cause : 

There  is  no  pretence  for  the  Sheriff  to  come  here  to  apply  to 
have  this  writ  quashed.  The  defendant  is  not  protected  by  the 
7th  Ann.  c.  12,  s.  3.  That  statute  enacts,  that  all  writs  and 
processes  against  the  person  or  goods  of  an  ambassador  or  other 
public  minister  of  a  foreign  prince  or  state,  or  the  domestic 
servant  of  such  ambassador  or  public  minister,  shall  be  utterly 
null  and  void.     First,  the  defendant  is  not  a  domestic  servant ; 
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and,  even  if  he  were,  the  statute  does  not  protect  all  such  persons,  fibheb 
without  shewing  the  nature  of  the  duties  which  they  perform,  and  bbgbbz. 
the  services  which  the  ambassador  receives  from  them.  Secondly, 
the  statute  does  not  extend  to  protect  all  the  goods  of  the  domestic 
servants  of  the  ambassador.  To  entitle  a  person  to  this  privilege, 
it  must  be  shewn  what  the  goods  were,  or  how  they  were  con- 
nected with  the  ambassador's  service. 

The  object  of  this  statute  was  not  to  protect  persons  who  were 
here  on  their  own  account,  and  for  their  own  purposes,  and  who 
merely  got  their  names  put  down  by  an  ambassador  on  his  list, 
in  order  to  protect  them.  It  is  well  known,  that,  after  the  passing 
of  the  statute  of  Anne,  persons  residing  here  procured  their 
names  to  be  inserted  in  the  list  of  persons  to  be  protected :  most 
of  them  were  attached  to  the  Bavarian  ambassador,  who  made  a 
profit  by  it. 

(Bayley,  B.,  to  Holt:  You  must  not  only  be  privileged, 
but  your  goods  must  be  privileged  also,  to  succeed  in  this 
application.) 

This  defendant  is  not  shewn  to  be  really  and  bond  fide  attached 
to  the  Embassy,  nor  does  *he  fall  within  the  description  of  [  *H9  ] 
domestic  servant.  It  is  merely  sworn  that  he  acts  as  a  chorister 
in  the  Bavarian  chapel,  which  is  in  Warwick  Street,  Golden 
Square,  whereas  the  ambassador's  house  is  in  Queen  Anne 
Street,  Cavendish  Square.  It  is  admitted  that  residence  in  the 
ambassador's  house  is  not  necessary  to  constitute  the  character 
of  domestic  servant ;  but  it  has  been  adjudged  that  the  nature  of 
the  defendant's  employment  should  require  his  attendance  at  the 
house :  Evans  v.  Higgs  (l).  That  was  the  case  of  a  secretary  to 
an  ambassador.  In  Widmore  v.  Alvarez  (2),  it  was  expressly  held 
that  he  must  do  some  actual  service  at  the  house.  Here,  the 
defendant  does  not  do  any  actual  service  at  the  house  of  the 
ambassador.  The  only  service  which  it  is  pretended  that  he 
executes  is  at  the  chapel.  In  Triquet  v.  Bath  (3),  where  the 
defendant  claimed  privilege  as  domestic  servant  to  the  Bavarian 
envoy,  the  affidavits  shewed  actual  attendance,  and  actual  service, 

(1)  2  Str.  797.  (3)  3  Burr.  1478. 

(2)  2  Star.  796;  S.  C.  Fitzg.  200. 
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Fibhkb  at  the  house  of  the  ambassador.  But  in  Lockwood  v.  Dr.  Coys- 
Begbbz.  game  (l),  though  it  was  sworn  that  the  defendant  was  hired  to 
Count  Hasling,  the  Bavarian  minister,  as  his  physician,  at  40/. 
a-year  salary,  and  that  he  prescribed  for  some  of  his  servants,  the 
service  was  considered  merely  collusive  and  colourable,  and  it 
was  held  that  the  defendant  was  not  entitled  to  the  privilege 
he  claimed.  So,  in  Seacomb  v.  Bowlney  (2),  it  was  held  that  a 
chaplain  to  an  ambassador  resident  here  was  not  protected, 
because  the  affidavit  did  not  state  that  the  defendant  did  any 
duty;  and  in  Malachi  Carolino's  case  (3),  the  Court  decided  that 
the  defendant  was  not  entitled  to  protection,  as  interpreter  to  the 
Bey  of  Tripoli,  because  it  did  not  appear  that  he  was  a  domestic 
servant ;.  and  Mr.  Justice  Wright  said,  "  that  it  did  not  appear 
[  *120  ]  that  the  defendant  *had  done  any  one  act  as  a  domestic  servant ; 
and  that  it  was  formerly  thought  necessary  that  an  ambassador's 
servant  must  lie  in  the  house,  to  entitle  him  to  protection."  In 
Darling  v.  Atkins  (4),  it  was  held  that  a  purser  in  the  navy  could 
not  be  bond  fide  a  domestic  servant,  as  the  two  offices  were  incom- 
patible. The  affidavits  here  do  not  shew  a  bond  fide  service;  and 
the  fact  of  the  name  being  in  the  list  in  the  Sheriff's  office  is  no 
ground  for  the  Sheriff's  refusal  to  return  the  writ,  if  it  can  be 
shewn  that  the  appointment  was  merely  colourable  :  Delvalle  v. 
Plomer(5).  That  was  an  action  against  the  Sheriff  for  a  false 
return  of  nulla  bona  to  a  writ  otfi.fa.;  and  Lord  Ellenborough 
held  that  the  fact  of  the  defendant's  name  appearing  in  the 
Sheriff's  list  was  not  sufficient  to  justify  the  Sheriff  in  refusing 
to  execute  the  process. 

It  is  impossible  to  say  that  this  defendant  was  a  domestic 
Bervant.  He  is  a  public  singer  and  composer,  and  a  vendor  of 
his  own  compositions.  It  does  not  appear  here  that  he  belongs 
to  the  ambassador's  house,  or  that  he  has  any  service  to  perform 
there. 

Secondly,  this  being  an  application  by  the  Sheriff  to  prevent 
the  execution  of  process  against  the  goods  of  the  defendant,  he 
ought  to  have  gone  on  to  shew  that  the  goods  were  not  liable. 

(1)  3  Burr.  1676.  (4)  3  Wils.  33. 

(2)  1  Wils.  20.  (5)  13  B.  K.  746  (3  Camp.  47). 

(3)  Ibid.  78. 
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The  Act  was  meant  for  the  protection  of  ambassadors,  but  not  to  Fishkb 
protect  the  goods  of  persons  carrying  on  trade  in  a  place  with  begbez. 
which  the  ambassador  has  no  connection.  The  affidavits  on  the 
part  of  the  defendant,  therefore,  ought  to  have  shewn  where  the 
goods  were.  If  it  had  been  shewn  that  they  were  in  the  ambas- 
sador's house,  it  is  admitted  they  could  not  have  been  seized 
there.  In  the  case  of  Novelh  v.  Toogood  (l),  where  the  servant 
of  an  ambassador  did  not  reside  in  his  master's  house,  but  rented 
and  lived  in  another  house,  part  of  which  he  let  in  lodgings,  it 
*was  held,  that  the  goods  in  the  house  rented  by  the  servant,  not  [  »i2i  ] 
being  necessary  for  the  convenience  of  the  ambassador,  were 
liable  to  be  distrained  for  poors'  rates.  A  distinction  is  there 
taken  between  process  against  the  person  and  the  goods  of  the 
defendant.  Abbott,  Ch.  J.,  says  :  "  My  opinion  is  founded  on  one 
point  only,  viz.  that  the  action  is  for  taking  the  plaintiff's  goods,  - 
and  not  for  arresting  his  person,  as  to  which  I  give  no  opinion ; " 
and  Mr.  Justice  Bayley  says  :  "  This  is  not  the  case  of  an  arrest 
of  the  person  of  an  ambassador's  servant,  nor  are  the  goods 
seized  such  as  were  necessary  in  a  residence  of  that  description 
which  the  plaintiff's  service  to  the  ambassador  required."  Here 
it  is  not  stated  that  the  defendant  was  in  the  service  of  the 
ambassador  at  all.  The  cases  all  shew  that  there  must  be  some 
service  at  the  house  of  the  ambassador;  and  in  all  the  cases 
where  the  privilege  has  been  allowed,  the  servant  has  been  paid 
by  the  ambassador.  It  is  not  here  pretended  that  any  thing  is 
payable  by  the  ambassador  for  the  service  of  the  defendant,  or 
that  he  receives  any  salary  whatever.  There  is  no  appointment, 
no  pay,  nor  any  thing  to  constitute  the  relation  of  master  and 
servant. 

Thirdly,  the  defendant  is  here  a  trader,  and  comes  within  the 
exception  in  the  statute,  "  that  no  merchant,  or  other  trader 
whatsoever,  within  the  description  of  any  of  the  statutes  concern- 
ing bankrupts,  who  shall  put  himself  into  the  service  of  any 
ambassador,  shall  have  or  take  any  benefit  by  this  Act."  It  is 
sworn  in  this  case,  that  the  defendant  gains  his  livelihood  as  a 
public  singer  and  composer,  and  that  he  sells  his  own  compo-  , 
sitions ;  he  is,  therefore,  a  person  clearly  subject  to  the  bankrupt 
(1)  25  E.  B.  507  (1  B.  &  C.  554 ;  2  Dowl.  &  By.  833). 

88—2 
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Fisher       laws,  and  coming  within  the  exception  in  the  fifth  section  of  the 
Begrez.      statute. 

Holt,  contra  : 

This  is  not  an  application  made  in  collusion  with  the  defendant, 
[  *i-22  ]  but  bond  fide  made  by  the  Sheriff  *for  his  own  protection.  All 
cases  of  this  description  must  be  decided  with  reference  to  the 
principle  and  policy  of  the  statute  of  Anne,  which  was  passed  in 
affirmance  of  international  law.  First,  it  is  said  that  the  defen- 
dant is  not  a  domestic  servant.  But  it  is  not  necessary  to  bring 
a  person  who  claims  privilege  within  the  literal  meaning  of  the 
words  domestic  servant.  In  Hopkins  v.  Dc  Robeck  (l)  the  Court 
said :  "  The  statute  of  Anne  is  only  explanatory  of  the  law  of 
nations ;  and  the  words  domestic  and  domestic  servant  are  only 
put  by  way  of  example."  It  was  objected  there,  that  the  defen- 
dant was  not  entitled  to  protection,  because  his  name  was  not 
registered;  but  the  Court  ruled  otherwise.  According  to  the 
principle  laid  down  by  Lord  Tbntbrden,  in  Novella  v.  Toogood, 
the  defendant  is  entitled  to  protection,  as  his  services  are  connected 
with  the  religion  of  the  ambassador ;  for  Lord  Tentbrden  there 
says:  "Whatever  is  necessary  to  the  convenience  of  an  ambas- 
sador, as  connected  with  his  rank,  his  duties,  and  his  religion, 
ought  to  be  protected." 

(Bayley,  B. :  If  you  satisfy  us  that  he  is  a  person  employed  by 
the  Bavarian  minister  to  sing  in  his  chapel,  we  should  probably 
think  that  he  is  a  domestic  servant  within  the  Act;  but  your 
affidavits  do  not  shew  that.) 

It  is  not  denied  that,  had  this  application  been  made  by  the 
defendant,  the  affidavits  might  have  been  insufficient  in  not 
stating  more  particularly  the  service  that  he  performed;  but  here 
the  Sheriff  finds  the  name  of  Begrez  in  the  list  of  privileged 
persons.  If  this  notice  had  come  from  the  ambassador  to  the 
Sheriffs  office,  it  might  have  been  different ;  but  here  it  comes 
from  the  English  Secretaries  of  State,  from  Lords  Dudley  and 
Palmerston. 

(1)  1  E.  E.  650(3  T.  E.  79). 
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(Bayley,  £. :  You  do  not  state  that  you  have  asked  a  single       Fisher 
question  at  the  house  of  the  ambassador.)  Hrgbez. 

The  affidavits  state  that  application  was  made  at  the  residence 
of  the  Bavarian  ambassador  several  times,  with  the  'intention  of  [  *123  j 
stating  the  case  to  the  ambassador;  but  that  the  person  applying 
was  not  able  to  see  him.  The  certificate  of  the  Secretary  of 
State  is  quite  sufficient  to  shew  that  the  defendant  is  exempt  as 
a  chorister.  The  Sheriff  is  not  bound  to  make  inquiries  whether 
he  is  really  in  such  a  situation,  or  how  often  he  officiates.  The 
statute  certainly  says,  that  no  merchant  or  trader  shall  take 
advantage  of  the  Act.  The  affidavits  shew  that  the  Sheriff  has 
made  inquiries  into  that  point,  and  was  informed  that  the  defen- 
dant was  not  a  merchant  or  trader.  It  is  shewn  that  the 
defendant  is  an  attached  chorister ;  and  it  matters  not  whether 
the  chapel  is  contiguous  to  the  house  of  the  Bavarian  ambassador 
or  not.  The  officer  swears  that  he  believes  that  the  defendant 
acts  as  a  chorister  attached  to  the  Bavarian  Embassy,  and  that 
he  performed  as  such  on  Sunday  last,  the  6th  of  November. 
The  Act  does  not  require  that  any  act  of  service  should  be  per- 
formed. It  is  not  necessary,  therefore,  to  prove  any  actual 
service.  But  even  if  it  were,  it  is  here  shewn  that  he  does  actual 
service  as  a  chorister.  More  strictness  may  be  required  where 
the  party  himself  applies,  than  where  the  application  is  made 
on  behalf  of  the  Sheriff.  The  distinction  is  important.  But, 
secondly,  with  regard  to  the  distinction  which  has  been  put  as 
to  the  privilege  being  confined  to  that  description  of  goods,  which 
are  necessary  for  the  convenience  of  the  domestic  of  an  ambas- 
sador in  his  service,  it  must  be  observed,  that  Novella  y.  Toogood 
is  the  first  case  in  which  any  distinction  has  been  taken  between 
the  protection  of  the  goods  and  that  of  the  person. 

(Bayley,  B. :  If  we  are  all  of  opinion  against  you  on  the  first 
point,  it  will  be  unnecessary  for  you  to  go  into  the  second.) 

Bayley,  B. : 

Without  entering  into  the  question  as  to  what  goods  may  be 
exempt,  we  are  all  of  opinion  that  this  rule  ought  to  be  discharged. 
"When  a  writ  is  put  *into  his  hands  to  be  executed,  it  is  his       [  *124J 
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Fibhek       duty  to  execute  it  and  to    make  a  return   when  called   on. 

Begrez.  But  if  circumstances  excuse  him  from  executing  it,  when  called 
on  to  return  the  writ,  he  may  make  a  return  of  those  circum- 
stances. And  in  this  case,  if  he  considered  the  defendant's 
goods  were  protected,  he  might  have  made  that  return.  But 
the  Court  is  called  upon  by  this  application  to  quash  the  rule  to 
return  the  writ,  and  to  relieve  the  Sheriff  from  the  duty  of 
executing  it,  and  to  stop  the  proceedings  in  limine.  In  order  to 
induce  the  Court  so  to  interpose,  the  affidavits  ought  to  be 
sufficient  to  satisfy  them,  that  they  are  exercising  a  sound 
discretion  in  relieving  him  from  his  duty,  and  preventing  the 
party,  at  whose  instance  the  writ  is  issued,  from  proceeding  in 
the  ordinary  manner.  Now,  what  is  there  stated  here  on  behalf 
of  the  Sheriff,  to  induce  us  so  to  interfere  ?  He  founds  himself 
on  the  statute  of  Queen  Anne,  and  says,  the  process  was  not 
executed,  because  the  defendant  was  within  the  protection  of 
that  statute,  as  a  domestic  servant  to  the  Bavarian  minister. 
Now,  what  is  the  enactment  of  that  statute?  It  is — "That  all 
writs  and  processes  that  shall  at  any  time  hereafter  be  sued 
forth,  or  prosecuted,  whereby  the  person  of  any  ambassador,  «kc, 
or  the  domestic  or  domestic  servant  of  any  such  ambassador, 
may  be  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels 
may  be  distrained,  seized,  or  attached,  shall  be  null  and  void." 
That  provision  is  in  limitation  of  the  right  of  the  subject.  Now, 
to  what  persons  does  the  statute  extend  the  privilege  of  protection 
from  process  against  their  persons  and  their  goods?  To 
ambassadors  and  their  domestic  servants.  And  when  such 
domestic,  or  any  one  on  his  behalf,  makes  an  application, 
claiming  such  privilege,  he  must  shew  that  he  is  within  the  Act 
as  filling  that  character.  To  constitute  a  person  domestic 
servant,  it  is  not  essential  to  shew  that  he  resides  in  the  house ; 

[  *126  ]  but  if  you  *had  shewn  that  this  party  was  a  chorister,  and  in 
such  a  situation  that  the  Bavarian  ambassador  required  his 
attendance  from  time  to  time,  in  order  to  assist  in  the  perform- 
ance of  the  religious  service  of  the  Embassy,  I  Bhould  consider 
that  he  was,  on  this  ground,  entitled  to  some  of  the  privileges 
of  a  domestic  servant.  But  we  ought  to  be  satisfied  that  he  is 
in  such  a  situation  before  we  hold  that  he  is  exempt  from  the 


vol.  xxxviii.]     1882.    EX.     1  CR.  &  M.  125—126.  599 

common  law  liability.  Now,  in  the  present  case,  how  can  it  be  Fishhr 
said  that  this  is  made  out?  It  is  not  proved  by  the  lists  Begbez. 
transmitted  by  Lords  Dudley  and  Palmerston  to  the  Sheriffs 
office,  for  they  only  shew  that  he  was  represented  to  them  as  a 
domestic  servant  at  the  time  of  registering  his  name.  But  even 
if  the  certificate  of  the  Secretaries  of  State  were  a  proper 
foundation  on  which  we  could  act,  it  would  only  shew  that  the 
defendant  was  a  domestic  servant  at  that  period,  and  not  that 
he  continued  so  to  the  present  time.  That  would  be  a  point  to 
be  ascertained  in  a  different  manner.  Is  it  even  shewn  that  he 
was  a  chorister  in  the  service  of  the  Bavarian  ambassador  ?  I 
think  clearly  not.  It  seems  to  me  that  the  Sheriff  ought  to 
satisfy  us,  not  only  that  the  defendant  was  certified  to  be,  but 
that  he  was,  down  to  the  time  when  the  writ  was  delivered  to 
him  to  be  executed,  and  is  now,  a  domestic  servant.  The 
affidavit  is,  in  my  opinion,  in  that  respect,  meagre,  to  say  the 
least  of  it,  and  falls  far  short  of  what  we  should  expect.  It 
states,  that  the  deponent  has  made  inquiries  as  to  the  defendant 
being  a  merchant  or  trader,  but  it  does  not  state  that  any 
inquiries  have  been  made  of  the  Bavarian  ambassador's  servants, 
or  of  any  persons  frequenting  the  chapel,  whether  the  defendant 
has  been  acting  as  a  chorister  there ;  nor  does  it  state  how  he 
is  attached.  He  may  be  attached  to  the  Embassy,  but  not 
employed  in  the  service  of  the  ambassador.  I  think  that  the 
exemption  applies  to  him  only  whilst  in  actual  service.  The 
deponent  says,  that  he  is  informed,  and  verily  believes,  that  the 
defendant  acts  and  *  officiates  as  a  chorister  "  at  this  time ;  "  but  [  *126  ] 
the  words  "at  this  time"  may  mean  at  the  time  when  the 
affidavit  is  sworn,  and  not  on  the  15th  of  June,  when  the  Sheriff 
was  required,  and  bound  by  his  duty,  to  execute  the  writ. 
Therefore,  it  seems  to  me  that  the  Sheriff  has  failed  in  shewing 
that  he  is  entitled  to  the  indulgence  which  he  prays  for. 

Vaughan,  B. : 

I  am  of  the  same  opinion,  and  think  that  the  Sheriff  has  not 
made  out  that  he  is  entitled  to  this  relief.  The  writ  of  execution 
comes  to  the  Sheriffs  hands  so  long  ago  as  the  15th  of  June, 
and  he  does  nothing  until  the  10th  of   November,  when  he 
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Fisher  applies  to  be  relieved  from  executing  the  process,  by  reason  of 
Beorez.  the  defendant's  privilege.  This  application  is  not  quite  in  the 
ordinary  course ;  and,  therefore,  he  ought  to  shew  quite  clearly 
to  us  that  he  was  prohibited  by  this  statute  from  executing  the 
writ ;  and,  in  my  opinion,  he  is  bound  to  make  out  clearly  that 
the  defendant  is  entitled  to  the  protection  of  the  statute.  All 
that  the  affidavit  says,  however,  is,  that  the  deponent  believes 
that  the  defendant  officiates  as  a  chorister,  and  that  he  officiated 
as  such  on  Sunday  last,  November  4th.  It  is  not  stated  that 
the  ambassador  has  any  connection  with  the  chapel,  or  that  the 
defendant  is  paid  by  him  as  a  chorister;  and  he  might  have 
gone  there  last  Sunday  merely  for  the  purpose  of  justifying  and 
giving  a  colour  to  this  statement  in  the  affidavit.  The  plaintiff 
is  bound  to  satisfy  us,  so  as  to  leave  no  doubt,  that  the  defendant 
is  a  domestic  servant  of  the  ambassador ;  and  I  am  of  opinion 
that  he  has  not  done  so. 

•    Bolulnd,  B. : 

It  is  not  necessary  in  this  case  to  decide  whether  a  chorister, 
really  attached  to  the  chapel  of  a  foreign  minister,  be,  within 
the  statute  in  question,  a  domestic  servant ;  though,  looking  at 
the  situation  of  a  foreign  minister  of  the  Catholic  persuasion  in 
[  #127  ]  this  country,  I  should  *think  that,  if  such  person  attends  at  the 
chapel,  and  it  is  a  part  of  his  duty  .to  assist  in  the  performance 
of  religious  service  for  the  ambassador  and  his  suite,  he  is 
protected.  But  I  do  not  find  any  statement  in  this  affidavit  to 
that  effect ;  for  it  merely  states,  that  the  defendant  officiated  on 
a  particular  day,  and  in  general  terms,  that  he  now  officiates  as 
a  chorister ;  and  it  is  well  known  that  many  professional  singers 
are  employed  in  these  chapels  by  the  week  or  by  the  day,  to 
officiate  in  that  character.  It  is  then  said,  that  the  facts  of  the 
defendant's  name  being  on  the  list  of  privileged  persons,  certified 
by  the  Secretaries  of  State,  throws  it  upon  the  plaintiff  to  shew 
that  the  defendant  is  not  a  domestic  servant,  and  not  entitled  to 
privilege  or  protection  as  such.  If  there  were  any  thing  in  that 
argument,  it  would  have  been  applicable  in  the  case  of  Darling  v. 
Atkins ,  and  in  the  other  cases  which  have  been  cited;  but  the 
object  of  this  list  seems  to  be  merely  to  call  the  attention  of  the 
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Sheriff  to  the  names  registered,  and  to  protect  him,  in  case 
the  party  against  whom  he  has  executed  process,  shall  not  be 
registered  (l).  My  opinion,  that  the  list  ought  not  to  be 
considered  as  of  any  authority  on  an  application  like  the  present, 
is  strengthened  by  the  circumstance,  that  I  find  there  the  name 
of  a  person  who  is  a  clerk  in  the  long- room  at  the  Custom-house; 
who,  as  such,  is  obliged  to  attend  there*  daily  on  duty,  totally 
incompatible  with  the  duties  of  domestic  servant  to  an 
ambassador ;  and  who,  on  that  account,  would  not  be  privileged, 
according  to  the  decision  in  Darling  v.  Atkins,  where  it  was  held 
that  a  purser  in  the  navy,  who  was  only  liable  to  be  called  upon 
to  act  in  the  King's  service  occasionally,  was  not  such  a  person 
as  was  contemplated  by  the  Act,  and  the  Court  did  not  consider 
themselves  bound  by  the  circumstance  of  the  defendant's  name 
being  in  the  register.  1  am  of  opinion,  therefore,  that  the 
Sheriff  has  *not  made  out  any  claim  to  the  interference  or 
indulgence  of  the  Court. 

Gurney,  B. : 

To  sustain  this  application,  the  Sheriff  must  satisfy  the  Court, 

either  that  the  certificate  of  the  Secretary  of  State  is  of  itself  a 

sufficient  authority  to  relieve  him  from  executing  the  writ,  or 

that  the  defendant  is  a  domestic  servant,  and  his  goods  privileged. 

That  the  certificate  is  not  enough  is  manifest  from  all  the  cases ; 

and  1  am  decidedly  of   opinion,  that  the  affidavit  makes  out 

nothing  like  a  case  of   domestic  service,   so  as  to  entitle  the 

defendant  to  privilege,  and  to  prevent  the  plaintiff  from  obtaining 

the  remedy  he  is  entitled  to  by  law. 

Rule  discharged  (2). 


Fisher 

v. 
Begrkz. 


[  #128  ] 


In  the  Matter  of  the  Estate  and  Effects  of  CATHE- 
RINE CHOLMONDELEY,  Deceased. 

(1  Crompton  &  Meeson,  149—170 ;  S.  C.  3  Tyrwh.  10 ;  2  L.  J.  (N.  S.)  Ex.  65.) 

By  the  marriage  settlement  of  Mi's.  C,  20,000/.  was  vested  in  D.,  E., 
and  P.,  upon  trust,  to  pay  the  dividends  to  Sir  P.  P.  for  life,  and  after 
his  death  to  Mr.  ( \  for  his  life,  with  remainder  to  Mrs.  0.  for  her  life, 
and  with  a  power  of  appointment  amongst  her  children,  in  case  there 

(1)  See  1  R.  E.  (ioO  (3  T.  R.  80);  (2)  See    further    proceedings    re- 

and  13  R.  R.  747  (3  Camp.  48).  ported  2  C.  &  M.  240. 


1832. 

Revenue. 
[149] 
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In  re  should  be  any ;  and,  in  default  of  issue,  to  such  persons  as  she  should  by 

Cholmonde-  will  appoint,  in  case  she  died  in  her  husband's  lifetime,  or  by  deed  or 

ley.  ^j^  jn  cage  gQe  ghQ^Qfl  8urvive  her  husband ;  and  in  default  of  appoint- 

ment, amongst  her  next  of  kin.  Mrs.  C.  died  in  her  husband's  lifetime, 
haying,  by  her  will,  appointed  this  sum  of  20,000/.  to  certain  persons 
mentioned  in  her  will:  Held,  that  legacy  duty  was  payable  on  the 
20,000/. 

:  The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by] 

[  168  ]       Lord  Lyndhurst,  C.  B. : 

This  question  arises  out  of  the  Act  imposing  duties  on  legacies ; 
the  facts  of  the  case  were  these :  Upon  the  marriage  of  Mrs. 
Cholmondeley,  the  sum  of  20,0001.  was  vested  in  trustees,  upon 
trust,  as  far  as  related  to  the  income  arising  out  of  that  money, 
to  her  father  for  life,  and  to  her  husband  for  life,  and  in  the 
event  of  her  surviving,  to  her  for  life,  and  in  the  event  of  her 
having  no  children,  with  a  power  to  her  to  appoint  that  sum  of 
money;  the  result  was,  she  had  no  children,  and  she  made  a 
testamentary  appointment  conformably  to  the  authority  thus 
given.  The  question  is,  whether  the  money  taken  under  that 
testamentary  appointment  is  subject  to  the  legacy  duty  imposed 
by  the  55  Geo.  III.  c.  184.  In  the  schedule  to  that  Act  the 
duty  is  imposed  upon  every  legacy  payable  out  of  the  personal 
estate  of  the  testator.  It  was  contended  at  the  Bar,  that  this 
was  not  a  legacy  payable  out  of  the  personal  estate  of  the 
testator ;  and  that  it  did  not  come,  therefore,  within  the  words 
or  within  the  meaning  of  the  Act,  and  that  the  duty,  therefore, 
was  not  payable.  In  order  to  come  to  a  right  conclusion  upon 
this  subject,  it  is  necessary  to  advert  to  the  previous  Acts 
imposing  duties  upon  legacies ;  the  three  first,  the  20  Geo.  III. 
c.  28,  the  28  Geo.  III.  c.  58,  and  the  29  Geo.  III.  c.  51,  impose 
the  duties  upon  a  receipt  or  acquittance  given  upon  the  payment 
of  legacies  left  by  any  will,  in  general  terms,  leaving  the  Court 
to  define  what  was  meant  as  a  legacy  within  the  meaning  of  the 
Act  of  Parliament.  The  next  Act,  namely,  the  36  Geo.  III. 
c.  52,  in  the  clause  imposing  the  duty,  enacts,  that  the  duty 
shall  be  payable  upon  all  legacies  paid  out  of  the  personal 
estate  of  the  testator ;  but  in  the  seventh  section  of  that  Act, 
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there  is  a  declaration  of  the  Legislature,  as  to  what  is  to  be         in  re 

f  MOT  lffftWTOUa 

deemed  a  legacy  within  the  meaning  of  the  Act.  By  the  seventh  LKy. 
section  it  is  enacted,  that  all  gifts  payable  out  of  the  personal 
estate  of  the  testator,  or  out  of  the  personal  estate  which  the 
testator  *has  the  power  of  disposing  of,  shall  be  deemed  and  [  *169  ] 
considered  a  legacy  within  the  meaning  of  the  Act  of  Parliament. 
The  Legislature,  therefore,  in  the  Act  itself,  interpreted  and 
defined  what  is  meant  by  a  legacy  payable  out  of  the  personal 
estate.  The  next  Act  is  the  44  Geo.  III.  c.  98 ;  in  that  Act 
there  is  no  section  or  provision  corresponding  with  the  provision 
to  which  I  have  adverted  in  the  36  Geo.  III.,  describing  what 
the  Legislature  meant  by  the  term  "  legacy  "  within  the  meaning 
of   that  Act.     However,  if   the  question  had  arisen  upon  the 

44  Geo.  III.,  I  should  have  been  of  opinion,  that  as  the 
Legislature  had  in  the  previous  Act  defined  what  is  meant  by 
the  term  "legacy,"  it  would  be  considered  that  the  Legislature 
used  the  term  (the  Act  being  passed  in  pari  materia)  in  the  same 
sense,  and  to  the  same  extent  in  which  it  had  used  it  in  the 
previous  Act ;  and  it  appears  to  me  obvious  that  this  must  have 
been  the  meaning  of  the  Legislature,  because  the  object  of  the 
Act  of  the  44  Geo.  III.  was  to  consolidate  the  regulations  and 
provisions  of  the  previous  Act,  and  to  consolidate  the  duties. 
There  is  no  intimation  whatever  in  the  44  Geo.  III.  that  there 
was  any  intention  to  reduce  the  duties ;  that  leads,  therefore,  I 
think,  fairly  to  the  conclusion  that  the  Legislature  would  not 
have  intended,  under  the  term  "  legacy,"  to  give  a  more  limited 
meaning  to  that  term,  than  it  had  in  the  36  Geo.  III. 

We  are  led  to  the  same  conclusion  by  the  consideration  of  the 

45  Geo.  III.  c.  28,  which  was  passed  in  the  following  year. 
By  the  45  Geo.  III.  the  duty  is  made  payable  upon  legacies 
out  of  any  real  or  personal  estate  of  the  testator.  In  the 
45  Geo.  III.  there  is  a  clause  similar  to  the  seventh  sect,  of 
the  36  Geo.  III.,  defining  what  the  Legislature  meant  by  the 
term  "  legacies,"  and  in  that  description  it  states,  that  any  gift 
payable  out  of  the  personal  estate,  or  out  of  any  personal  estate 
which  the  testator  has  the  power  of  disposing  of,  shall  be  con- 
sidered a  legacy  within  the  meaning  *of  that  Act.  So  that,  [  •no  ] 
under  the  36  Geo.  III.,  and  under  the  45  Geo.  III.,  the  Legislature 
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in  re  has  distinctly  defined  what  is  meant  by  the  term  "  legacy," 
LEY.  and  it  seems  impossible  to  come  to  a  conclusion,  that,  in  the 
intermediate  Act  of  the  44  Geo.  III.,  it  intended  to  give  a  different 
interpretation  to  the  term,  or  that  it  should  have  less  effect  than 
in  the  previous  and  subsequent  Acts.  I  should  think,  there- 
fore, it  is  perfectly  clear,  under  the  44  Geo.  III.,  that  the  term 
"legacy,"  meaning  any  legacy  payable  out  of  the  personal 
estate  of  the  party  deceased,  would  not  only  extend  to  a  legacy 
properly  payable  out  of  the  personal  estate,  but  a  legacy  payable 
out  of  any  property  which  the  party  had  the  power  of  disposing 
of  by  will.  If  that  be  so,  the  language  of  the  48  Geo.  III. 
is  the  same  in  substance  as  that  of  the  44  Geo.  III.;  and 
the  language  of  the  55  Geo.  III.  is  the  same  as  that  of  the 
48  Geo.  III. 

Taking  all  the  Acts  together,  therefore,  applicable  to  the  same 
subject,  and  passed  in  pari  materia,  and  the  Legislature  in  the 
36  Geo.  III.  and  the  45  Geo.  III.  having  described  and  defined 
what  they  meant  by  a  legacy,  and  having  given  no  such  descrip- 
tion as  to  the  intermediate  Act  of  44  Geo.  III.,  but  it  being 
obvious  what  their  meaning  was  with  respect  to  the  Act,  it 
seems  impossible  to  come  to  a  conclusion  that  they  meant  to 
use  that  term  in  a  more  limited  sense  in  the  48  Geo.  III.  and 
the  55  Geo.  III.  If  that  be  the  true  meaning  of  the  Act  of 
Parliament,  it  will  follow,  that,  under  the  55  Geo.  III.,  the  duty 
would  be  payable,  not  only  upon  a  legacy  payable  out  of  the 
personal  estate,  strictly  considered,  of  the  testator,  but  out  of 
any  personal  estate  which  the  testator  had  the  power  of  disposing 
of,  as  he  or  she  may  think  proper.  That  would  apply  to  the 
present  case.  We  are  of  opinion,  therefore,  that,  considering 
all  the  Acts  together,  the  duty  is  payable  in  respect  of  this 
property,  which  was  taken  by  the  appointees  under  the  will 
of  Mrs.  Choimondeley. 

Ihde  absolute. 
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GEAHAM  v.    WHICHELO   and   HULL.  *** 

(1  Crompton  &  Meeson,  188—195 ;  S.  C.  3  Tyrwh.  201 ;  2  L.  J.  (N.  S.)  Ex.  70.)        JSrrh.  of 

Pleas. 
W.  and  H.  by  agreement  in  March,  1827,  became  tenants  to  the  plaintiff  T  188  1 
for  three  years,  of  premises  occupied  by  them  as  partners,  with  the  power 
to  them  to  extend  the  term  to  seven  years,  by  giving  the  plaintiff  a  notice 
to  that  effect.  In  January,  1829,  W.  and  II.  gave  notice  accordingly.  At 
Midsummer,  1828,  W.  retired  from  the  partnership,  and  in  January,  1829, 
H.  entered  into  partnership  with  3.,  and  H.  and  S.  carried  on  the  business 
under  the  firm  of  H.  and  S.  until  1831.  Plaintiff  gave  receipts  for  the  rent 
as  received  from  H.  after  W.  retired,  and  as  received  from  H.  and  8.  after 
S.  became  partner  with  II.  In  February,  1829,  the  plaintiff  gave  to  II. 
a  letter  to  the  plaintiff's  attorney,  signifying,  that  a  lease  might  be  made 
to  II.  and  S.,  but  this  letter  was  kept  by  H.  and  not  acted  upon,  and  no 
lease  was  prepared :  Held,  that  W.  remained  liable  to  the  plaintiff  for 
the  rent  accruing  in  1831. 

Assumpsit  upon  an  agreement,  dated  the  10th  March,  1827, 
between  the  plaintiff,  of  the  one  part,  and  the  defendants,  of  the 
other  part,  whereby  the  plaintiff  did  agree  to  let  and  demise 
unto  the  defendants  a  part  or  portion  of  a  certain  messuage 
or  dwelling-house,  with  certain  rights,  privileges,  &c.  in  the 
said  agreement  mentioned,  to  hold  the  same  from  the  25th 
day  of  March  then  instant,  for  and  during  the  term  of  three 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended ;  and  if  the  said  defendants  should  give  unto  the  said 
plaintiff  three  months'  notice  in  writing  for  that  purpose, 
previously  to  the  expiration  of  the  said  term  of  three  years, 
then  and  in  that  case  for  and  during  the  further  term  of  four 
years,  making  in  the  whole  the  term  of  seven  years,  from  the 
said  25th  day  of  March  then  instant,  at  and  under  the  yearly 
rent  or  sum  of  210Z.,  payable  quarterly,  &c. ;  and  whereby  the 
said  defendants  did  agree  to  take  and  rent  the  same  of  the  said 
plaintiff,  &c.  Averment — that  after  the  making  of  the  said 
agreement,  and  more  than  three  months  before  *the  expiration  [  *189  ] 
of  the  said  term  of  three  years,  the  defendants  did  give  notice 
in  writing  of  their  intention  to  hold  and  continue  tenants  of  the 
demised  premises  for  the  further  term  of  four  years  from  and 
after  the  expiration  of  the  term  of  three  years,  making  in  the 
whole  the  term  of  seven  years,  according  to  the  provisions 
in  the  agreement.  Breach,  non-payment  of  half  a  year's  rent, 
due  on  29th  September,  1831.     There  was  a  count  for  use  and 
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Graham      occupation,   and  the  money  counts.      Plea,  by  Whichelo,  the 
Whichelo.    general  issue.    The  defendant,  Hull,  pleaded  his  bankruptcy; 
upon  which  the  plaintiff  entered  a  nolle  prosequi  as  to  him. 

At  the  trial  before  Gnrney,  B.,  at  the  Middlesex  sittings  in 
Trinity  Term  last,  the  following  appeared  to  be  the  facts  of  the 
case:  Some  apartments  in  Regent  Street  had  been  let  to  the 
defendants  by  the  plaintiff,  under  the  agreement  set  out  in  the 
first  count  of  the  declaration.  In  January,  1829,  the  defendants 
gave  a  written  notice  to  the  plaintiff,  signed  by  them,  requiring 
an  extension  of  the  term  to  seven  years,  according  to  the  clause 
contained  for  that  purpose  in  the  agreement.  On  the  part  of 
the  defendants,  Hull  was  called,  who  was  objected  to  by  the 
plaintiff,  as  an  interested  witness.  The  learned  Baron,  however, 
received  his  evidence,  reserving  the  point  as  to  his  competency. 
By  his  evidence,  it  appeared  that  he  and  Whichelo  had  occupied 
the  apartments  in  question,  as  picture  dealers,  until  Midsummer, 
1828,  at  which  time  they  dissolved  partnership,  and  Whichelo 
retired  from  business.  The  plaintiff  was  informed  of  the  dissolu- 
tion about  three  months  after  it  took  place.  In  January,  1829, 
Hull  entered  into  partnership  with  a  person  of  the  name  of 
Smart,  and  they  carried  on  the  business  under  the  firm  of 
Hull  &  Co.,  at  the  premises  in  question,  until  their  failure  in 
September,  1881.  After  the  notice,  in  January,  1829,  requiring 
an  extension  of  the  term,  which,  in  conformity  with  the  agree- 
[  *190  ]  ment,  and  at  the  plaintiff's  desire,  *was  made  in  the  names 
of,  and  signed  by,  Whichelo  and  Hull,  the  plaintiff  wrote  the 
following  letter  to  his  attorney  : 

"  Dear  Sir, — Messrs.  Hull  *fc  Co.  have  requested  me  to  say, 
that  they  wish  to  have  a  lease  prepared  for  the  residue  of  the 
term  they  hold  of  part  of  my  house,  No.  27 ;  they  will  apply 
to  you  accordingly  ;  the  firm  is  now  Messrs.  Hull  and  Smart,  and 
I  have  no  objection  in  granting  their  request. 

"  John  Watson,  Esq.  N.  Graham. 

"  Gerrard  Street.  Feb.  11th,  1829." 

The  above  letter  was  written  in  Hull's  house,  and  given  to 
him  by  the  plaintiff,  but  Hull  kept  it,  and  never  delivered  it  to 
Mr.  Watson.    No  lease  was  ever  prepared  or  executed.    The 
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defendant  proved  receipts  given  by  the  plaintiff  for  rent  due,  Gbaham 
until  April,  1828,  as  received  from  Whichelo  and  Hull ;  and  he  whichhlo. 
also  proved  receipts  given  by  the  plaintiff  after  the  dissolution 
of  the  partnership  between  Whichelo  and  Hull,  for  rent,  as 
received  from  Hull,  and  other  receipts  given  by  the  plaintiff 
subsequent  to  the  commencement  of  the  partnership  between 
Hull  and  Smart,  as  for  rent  received  of  Hull  and  Smart. 

The  counsel  for  the  defendant  Whichelo,  contended,  that  on 
these  facts  there  was  a  surrender  by  operation  of  law,  and  an 
acceptance  by  the  plaintiff  of  Smart,  as  a  new  tenant. 

The  learned  Judge  thought  that  the  intention  to  receive  Smart 
as  a  tenant  instead  of  Whichelo,  was  only  an  inchoate  intention, 
and  not  binding  upon  the  plaintiff  until  it  was  acted  upon  by 
Smart's  becoming  a  tenant ;  for,  otherwise,  the  plaintiff  might 
have  lost  Whichelo  as  a  tenant  without  having  got  the  security 
of  Smart  as  tenant.  Under  his  direction  a  verdict  was  found 
for  the  plaintiff  *for  the  arrears  of  rent  up  to  Michaelmas,  1831,  [  *i9i  ] 
and  he  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Jervis  having  obtained  a  rule  accordingly,  cause  was  now 
shewn  by — 

Hutchinson  and  Butt : 

The  defendants  remain  bound  by  the  original  agreement. 
The  notice  was  given  according  to  the  terms  agreed  upon,  and 
thereby  a  tenancy  for  seven  years  was  created.  Nothing  has 
been  done  to  determine  this  tenancy.  The  letter  from  Graham, 
which  was  never  shewn  to  Whichelo,  could  not  operate  as  a 
surrender.  Even  if  it  were  a  surrender,  it  could  not  have  been 
received  in  evidence,  not  being  stamped :  Williams  v.  Sawyer  (l). 

(Bayley,  B.  i  If  a  new  lease  had  been  executed  to  Hull  and 
Smart,  there  might  have  been  a  surrender  by  operation  of  law,  but 
there  being  no  new  lease  executed,  you  contend  that  Whichelo 
is  liable  by  privity  of  contract  arising  from  the  original  agreement.) 

There  cannot  be  a  change  of  tenancy  by  surrender  by  operation 

of  law,  without  the  assent  of  all  the  parties.      In  this  case 

(1)  3  Brod.  &  B.  70 ;  G  Moore,  226. 
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Graham  Whichelo's  assent  is  not  shewn,  and  the  landlord  did  not  obtain 
Whichelo.  any  new  tenant.  In  Matthews  v.  Sawell  (l)  Gibbs,  Ch.  J.,  said, 
that  it  was  "  an  extremely  hard  case  against  the  defendant,  and 
the  Court  has  been  disposed  to  struggle  to  the  utmost  in  his 
favour ; "  as,  however,  there  was  no  new  tenant  answerable  to 
the  plaintiff,  they  held  that  the  defendant  was  liable,  and  that 
a  parol  surrender  of  the  lease  was  void  under  the  Statute  of 
Frauds.  In- Thomas  v.  Cook  (2),  there  was  the  assent  of  all  the 
parties,  and  the  landlord  had  a  new  tenant,  upon  whom  he 
actually  distrained  for  rent,  and  the  action  was  for  use  and 
occupation,  and  not  upon  the  privity  of  contract.  In  the  present 
case  the  defence  was  founded  upon  the  non-occupation  of  the 
[  *192  ]  defendant  Whichelo,  but  *the  action  is  not  brought  for  use  and 
occupation,  but  on  the  privity  of  contract  upon  the  original 
agreement.  The  receipts,  at  the  most  only  shew  that  there  was 
an  assignment,  but  the  privity  of  contract  remained  upon  which 
the  lessee  was  liable.  No  occupation  is  necessary,  and  the  lessee 
is  still  liable  upon  the  agreement  (3).  There  is  the  same  dis- 
tinction betwen  assumpsit  and  debt,  where  the  demise  is  not 
under  seal,  as  between  covenant  and  debt,  where  the  demise 
is  by  deed  (4).  The  mode  of  declaring  adopted  in  this  case,  on 
the  special  agreement,  is  the  proper  way  to  charge  a  defendant 
on  the  privity  of  contract  where  the  agreement  is  not  under  seal. 
(They  then  proceeded  to  argue  against  the  competency  of  Hull ; 
but,  as  the  Court  gave  no  judgment  on  that  part  of  the  case,  the 
arguments  are  omitted.) 

Jervis,  contra : 

The  interest  of  Whichelo  was  determined  by  act  and  operation 
of  law.  In  Thomas  v.  Cooke  (2),  the  landlord,  with  the  assent 
of  the  tenant,  accepted  of  another  person  as  his  tenant,  and  had 
distrained-  upon  him  ;  and,  although  there  were  no  surrender  of 
the  original  tenant's  interest,  the  circumstances  were  held  to 
amount  to  a  surrender  by  act  and  operation  of  law  within  the 
exception  of  the  Statute  of  Frauds.      In  the  present  case  the 

(1)  8  Taunt.  270 ;  2  Moore,  262.  (3)  1  Saund.  240. 

(2)  20  R.  B.  374  (2  B.  &  Aid.  119).  (4)  Id.  140,  ». 


vol.  xxxvm.]     1882.    EX.     1  CR.  &  M.  192—193.  609 

circumstances  are  equally  strong.     The  giving  receipts  for  rent      Graham 

to  Hull  after  the  dissolution  of  partnership,  and  to  Hull  and    whichelo 

Smart  after  the  new  partnership  was  established,  was  a  clear 

relinquishment  of  Whichelo  as  a  tenant ;  and  the  letter,  %s  well 

as  the  receipts  given  to  Hull  and  Smart,  were  circumstances  from 

which  a  jury  might  well  infer  an  assent  to  receive   Hull  and 

Smart  as  the  new  tenants.    The  *case  falls,  therefore,  within  the      [  «193  ] 

decision  of  Thomas  v.  Cooke,  anf  the  circumstances  which  took 

place  amount  to  a  valid  surrender  of  Whichelo's  interest  by  act 

and  operation  of  law. 

Bayley,  B. : 

It  seems  to  me  that  this  case  is  distinguishable  from  Thomas 
v.  Cooke.  Li  that  case  the  lessee  underlet,  and  the  lessor 
accepted  the  underlessee  as  his  tenant,  and  the  original  lessee 
assented;  so  that  all  the  three  parties  assented  to  the  arrange- 
ment by  which  the  underlessee  became  the  immediate  tenant  to 
the  original  landlord.  Now,  if  it  could  have  been  made  out  in 
the  present  case  that  the  plaintiff  agreed  to  give  up  Whichelo, 
that  Whichelo  assented,  and  that  Smart  agreed  to  become  tenant, 
the  principle  of  Tliomas  v.  Cook  would  apply,  but  I  am  of  opinion 
that  this  case  is  very  different,  because  there  was  no  agreement 
on  the  part  of  Graham  to  give  up  Whichelo,  or  on  the  part  of 
Smart  to  be  bound  as  tenant.  There  was,  originally,  an  agree- 
ment for  three  years,  and,  if  the  tenants  chose,  they  were  at 
liberty  to  extend  the  term  to  seven  years  by  giving  a  notice  to 
that  effect  to  the  plaintiff.  Before  the  period  when  the  notice 
was  given,  Whichelo  retired  from  the  business  and  went  into  the 
country.  This  was  as  early  as  July,  1828,  and  at  that  time  the 
rent  was  received  as  from  Hull  alone.  Now,  in  January,  1829, 
Whichelo,  who  had  retired  from  the  business  and  ceased  to  be  a 
member  of  the  firm,  concurs  and  joins  in  the  giving  a  notice  to 
the  plaintiff,  requiring  a  further  extension  of  the  term.  That 
appears  to  me  to  be  a  distinct  acknowledgment  by  Whichelo, 
that  he  considered  himself  as  continuing  at  that  time  in  the 
relation  of  tenant  to  the  plaintiff.  What  is  there,  subsequent  to 
that  period,  to  shew  that  this  relation  was  put  an  end  to  ?  Some 
circumstances  have  been  pressed  upon  us,  to  shew  that  the 
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graham  tenancy  was  determined  by  act  and  operation  of  law.  One  is  the 
Whichelo.  receipts  *given  by  the  plaintiff  for  rent,  as  from  Hull  and  Smart; 
[  *194  ]  but  I  cannot  consider  that  circumstance  as  an  undertaking  by 
the  landlord  to  give  up  the  former  tenant,  and  there  is  no  evidence 
that  Smart  ever  agreed  to  become  liable  as  tenant.  The  letter 
from  the  plaintiff  has  also  been  relied  upon ;  by  that  letter  the 
plaintiff  shewed  a  readiness  to  accept  Smart  as  the  new  tenant, 
and  to  agree  that  a  new  lease  sh§uld  be  made  to  Hull  and  Smart 
as  tenants ;  but,  can  a  readiness  to  accept  a  new  tenant  by  an 
instrument,  which,  if  executed,  would  have  made  both  Hull  and 
Smart  liable  as  tenants,  have  the  effect  of  discharging  the  old 
tenant,  when  such  instrument  is  never  executed,  and  no  person 
is  substituted  in  the  place  of  the  original  tenant?  Graham  was 
ready  to  accept  Smart  and  Hull  as  tenants,  if  they  would  come 
under  a  personal  engagement  to  him ;  but  there  was  no  agree- 
ment on  his  part  to  discharge  Whichelo,  or  to  accept  a  surrender 
unless  he  got  a  new  tenant.  To  make  out  the  defence,  it  should 
have  been  shewn  that  the  plaintiff  gave  up  Whichelo  and  accepted 
Smart  as  tenant ;  but,  on  the  evidence,  there  never  was  any 
substitution  of  any  new  person  who  was  liable  to  the  plaintiff  as 
tenant,  nor  was  there,  from  first  to  last,  any  thing  which  could 
discharge  the  defendant  Whichelo  from  his  liability.  I  am, 
therefore,  of  opinion  that  this  rule  should  be  discharged. 

Bolland,  B. : 

I  have  looked  in  vain  for  any  thing  which  could  have  had  the 
effect  of  preventing  the  defendant  Whichelo  from  insisting  that 
his  interest  remained,  if  this  lease  had  turned  out  beneficial. 
The  only  circumstance  which  pressed  upon  my  mind  was,  the 
letter  of  the  plaintiff,  and  if  that  letter  had  been  acted  upon,  the 
case  would  have  assumed  a  different  aspect,  but,  to  make  the 
defence  available  on  this  ground,  the  defendant  ought  to  have 
gone  much  further,  and  shewn  that  Smart  was  substituted  as 
tenant  according  to  the  terms  of  that  letter. 

[  195  ]        Gurney,  B. : 

One  of  the  parties,  who  ought  to  have  concurred,  has  done 
nothing  at  all,  and  another  has  only  evinced  his  readiness.    The 
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intention  was  merely  inchoate,  and  never  was  carried  into  execu-      graham 


V. 


tion.    The  true  test  is,  whether  Whichelo  could  not  have  insisted    whichelo. 

upon  any  benefit  to  accrue  from  this  lease. 

Rule  discharged. 


DOE  d.  MORGAN  v.  MORGAN  (1).  ]^ 

(1  Crompton  &  Meeson,  235—237 ;  S.  C.  3  Tyrwh.  179 ;  2  L.  J.  (N.  S.)  Ex.  88.)        Exch.  of 

Pleat. 
A  testator,  by  his  will,  after  giving  certain  premises  to  his  wife,  r  235  ] 
for  life,  devised  as  follows:  "And  after  her  decease  to  my  nephew, 
Morgan  Morgan,  and  his  right  heirs.  Also,  I  give  and  bequeath  onto 
my  nephew,  Morgan  Morgan,  of  the  village  of  Mothvey,"  (certain  pre- 
mises therein  mentioned)  "  to  him  and  his  right  heirs,  after  my  decease." 
It  appeared  that  the  testator  had  two  nephews,  of  the  name  of  "  Morgan 
Morgan,"  one  of  whom  resided  at  the  village  of  Mothvey,  and  the  other 
elsewhere.  Semble,  that,  upon  proof  of  this  fact,  a  latent  ambiguity  was 
raised,  and  that  parol  evidence  of  declarations  of  the  testator,  contem- 
poraneous with  the  making  of  the  will,  was  admissible  to  explain  that 
ambiguity. 

Ejectment  to  recover  possession  of  a  house  and  garden  in  the 
village  of  Mothvey,  in  the  county  of  Carmarthen.  On  the 
4th  of  February,  1816,  Evan  Morgan,  of  the  parish  of  Mothvey, 
being  seised  in  fee  simple  of  several  houses  and  gardens  in  the 
parish  of  Mothvey,  made  his  will,  containing  the  following  devise : 
"  I  give  unto  my  dear  wife,  Elinor  Morgan,  the  part  of  my  house 
and  the  part  of  my  garden  where  Morgan  David  Morgan  and 
Elizabeth  Walter  dwelleth,  unto  her  during  her  natural  life ;  and 
after  her  decease  to  my  nephew,  Morgan  Morgan,  and  his  right 
heirs.  Also  I  give  and  bequeath  unto  my  nephew,  Morgan  Morgan, 
of  the  village  of  Mothvey,  the  part  where  I  dwell,  and  likewise 
the  part  of  my  garden  which  I  do  now  occupy,  to  him  and  his 
right  heirs,  after  my  decease.  Also  the  house  in  my  yard,  I  give 
to  the  above  said  Morgan  Morgan  after  my  decease.  Also  I  order 
the  above  Morgan  Morgan  to  pay  unto  my  sister,  Gwen  Price,  of 
the  parish  of  Gilycwm,  the  sum  of  22.  a  year  and  every  year,  for 
the  term  of  five  years,  from  the  above  said  houses ;  and  in  default 
of  payment,  that  she  is  authorized  to  levy  and  distress  for 
the  same,  every  half-year,  on  what  I  bequeathed  to  the  said 

(1)  Followed  in  Doe  d.  Gord  v.  o  M.  &  W.  363;  Charter  v.  Charter 
Needs  (1836)  2  M.  &  W.  129.  And  (H.  L.  1874)  L.  E.  7  H.  L.  364,  43 
Me  Doe  d.  Hiuocks  v.  HiscocJu  (1839)      L.  J.  P.  &  M.  73.— B.  C. 
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DoEd.  Morgan  Morgan  after  my  decease.  Also  I  give  my  nephew, 
oboan  5}^^!!^  Morgan,  that  part  of  my  house  and  garden  where  he 
Morgan,      dwells,  unto  him  and  his  right  heirs,  after  my  decease." 

Soon  after  the  execution  of  this  will,  the  testator,  Evan  Morgan, 
died,  leaving  Morgan  Morgan  (the  eldest  son  of  his  only  brother, 
Benjamin  Morgan,  deceased,  who  resided  in  the  village  of  Mothvey, 
and  who  was  his  heir-at-law)  and  Morgan  Morgan,  the  lessor  of 
the  plaintiff,  (who  was  a  son  of  a  sister  of  the  testator's,  and  who 
lived  near  Merthyr  Tydfil,  in  Glamorganshire)  and  Benjamin 
[  *236  ]  Morgan,  *a  brother  of  the  latter  Morgan  Morgan,  his  only  three 
nephews,  him  surviving. 

On  the  testator's  death,  his  widow,  Elinor  Morgan,  took  posses- 
sion of  the  house  and  garden  devised  to  her  for  life,  and  Morgan 
Morgan,  the  nephew,  who  lived  at  Mothvey,  took  possession  of 
the  remainder  of  the  testator's  property  devised  by  his  will,  except 
the  portion  of  it  devised  to  Benjamin. 

This  Morgan  Morgan  died  in  1881,  without  issue,  having  made 
a  will  devising  all  his  property  to  his  wife,  Mary  Morgan,  the 
defendant;  and,  on  his  death,  the  defendant  became  possessed 
of  all  the  premises  devised  by  his  will;  and  which,  with  the 
exception  of  the  premises  devised  by  Evan  Morgan  to  Benjamin, 
and  the  house  and  garden  devised  to  his  widow,  Elinor,  and  then 
in  her  possession,  were  the  whole  subject-matter  of  Evan  Morgan's 
will.  The  said  Elinor  Morgan  afterwards  died ;  and,  on  her  death, 
the  defendant  entered  into  possession  of  the  house  and  garden 
held  by  the  said  Elinor  Morgan. 

This  ejectment  was  now  brought  by  the  lessor  of  the  plaintiff, 
Morgan  Morgan,  being,  as  before  mentioned,  a  nephew  of  the 
testator,  Evan  Morgan,  to  recover  the  premises  first  mentioned 
in  his  will. 

On  the  trial  of  the  cause  before  Alderson,  J.,  at  the  last  Assizes 
for  the  county  of  Carmarthen,  evidence  of  the  state  of  the  family 
of  the  original  testator,  Evan  Morgan,  and  of  the  existence  of  his 
two  nephews,  named  Morgan  Morgan,  having  been  elicited,  it 
was  insisted,  on  the  part  of  the  defendant,  that  a  latent  ambiguity 
was  raised ;  and  that,  consequently,  parol  evidence  was  admis- 
sible to  explain  it.  The  learned  Judge  was  of  this  opinion; 
and,  evidence  of  Evan  Morgan's  declarations,  contemporaneous 
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with  the  will,  having  been  received,  a  verdict  passed  for  the 
defendant. 

John  Evans  now  moved  for  a  new  trial,  on  the  ground  *of  the 
inadmissibility  of  such  evidence.  He  urged,  that,  as  the  second 
devise  in  the  will  was  to  a  Morgan  Morgan,  therein  described  as 
"  of  the  village  of  Mothvey,"  whereas  the  devise  in  question  was  to 
"Morgan  Morgan,"  simpliciter,  the  will,  on  the  face  of  it,  carried 
the  respective  premises  to  different  parties.  There  were,  there- 
fore, distinct  objects  of  the  testator's  bounty,  satisfying  the  terms 
of  the  will ;  and,  that  being  so,  there  was  no  necessity  for  extrinsic 
evidence ;  and  therefore  parol  evidence  ought  not  to  have  been 
received  :  Doe  v.  Westlake  (l)  is  in  point. 


DOBd. 

Morgan 

V. 

Morgan. 
[  »237  ] 


The  Court  took  time  to  consider ;  and,  after  conferring  with 

the  learned  Judge  who  tried  the  cause, 

Refused  the  rvle(2). 


DONALDSON  v.  WILLIAMS. 

(1  Crompton  &  Meeson,  345—348 ;  S.  C.  3  Tyrwh.  371 ;  2  L.  J.  (N.  S.)  Ex.  173.) 

One  of  two  partners,  joint  tenants  of  a  house  where  their  joint  business 
is  carried  on,  has  a  right  to  authorize  a  joint  weekly  servant  to  remain 
in  the  house,  though  the  other  partner  has  regularly  given  him  a  week's 
notice  to  leave  the  service. 

Trespass.  The  first  count  of  the  declaration  was  for  an  assault 
and  false  imprisonment,  and  compelling  the  plaintiff  to  go  from 
and  out  of  a  certain  dwelling-house  into  a  certain  public  street,  and 
along  divers  public  streets,  to  a  certain  public  police-office,  and 
then  and  there  imprisoning  and  detaining  him. 

The  second  count  was  for  a  common  assault. 

Pleas — First,  not  guilty.  Secondly,  as  to  the  first  count,  that 
the  plaintiff  before  the  said  time  when  &c,  in  the  first  count 
mentioned,  to  wit,  on  &c,  was  a  weekly  hired  servant  of  the 
defendant  and  one  Alexander  Whyte,  and  employed  by  them  as 
such  weekly  servant  in  their  joint  trade  and  business  of  hatters, 
which  was  then  and  continually  afterwards,  and  at  the  said  time 

(1)  22  E.  E.  621  (4  B.  &  Aid.  57).  (2)  See  Abbot  v.  Massie,  3  E.  E.  79 

(3  Yes.  148). 


1833. 

Exch.  of 
Pleas. 
[345] 
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Donaldson  when  &c,  carried  on  in  the  said  dwelling-house  in  the  said  first 
Williams,  count  mentioned,  the  same  being  the  dwelling-house  of  the  said 
defendant  and  the  said  Alexander  Whyte,  and  wherein  the  said 
plaintiff  lodged  and  resided  as  such  weekly  servant  as  aforesaid. 
And  because  the  said  plaintiff  afterwards,  to  wit,  on  &c,  and  on 
divers  other  days  and  times  between  that  day  and  the  said 
5th  day  of  May,  in  the  year  aforesaid,  and  whilst  he  was  and 
continued  such  servant  as  aforesaid,  to  wit,  in  the  county  afore- 
said had  refused  to  obey  the  lawful  commands  of  the  Baid  defen- 
dant in  the  trade  and  business  aforesaid,  and  had  behaved  and 
conducted  himself  saucily  and  contumaciously  towards  the  said 
defendant,  hiB  said  master,  and  had  violently  abused,  insulted, 
and  threatened  him  the  said  defendant,  and  thereby  greatly 
interrupted  and  hindered  the  said  defendant  in  conducting  and 
carrying  on  the  said  trade  and  business  at  the  said  dwelling- 
house  ;  the  said  defendant  before  the  said  time  when  &c,  to  wit, 
on  the  28th  April,  in  the  year  aforesaid,  in  the  county  aforesaid, 
[  *346  ]  gave  the  said  plaintiff  notice  and  warning  *to  leave  the  said 
service  of  the  said  defendant  and  the  said  Alexander  Whyte,  and 
to  quit  the  said  dwelling-house  in  the  said  first  count  mentioned, 
on  Saturday,  the  5th  day  of  May,  in  the  year  aforesaid,  to  wit, 
in  the  county  aforesaid.  And  that  afterwards,  and  just  before 
the  said  time  when  &c,  to  wit,  on  Saturday,  the  Baid  5th  day  of 
May,  in  the  year  aforesaid,  the  said  plaintiff  was  requested  by  the 
said  defendant  to  leave  the  service  of  the  said  defendant  and 
the  said  Alexander  Whyte,  and  to  quit  the  said  dwelling-house 
according  to  such  notice  and  warning  as  aforesaid,  to  wit,  in  the 
county  aforesaid ;  but  the  said  plaintiff  then  and  there  wholly 
refused  so  to  do,  and  insisted  and  threatened  the  said  defendant 
that  he  would  remain  and  continue  therein ;  wherefore  the  said 
defendant,  in  order  to  turn  the  said  plaintiff  out  of  the  said 
dwelling-house  at  the  said  time  when  &c,  assaulted  the  said 
plaintiff,  by  seizing  and  laying  hold  of  him,  and  necessarily  and 
unavoidably  a  little  pulled  and  dragged  him  about ;  but  the  said 
plaintiff  then  and  there  violently  resisted,  and  with  force  and 
arms  made  a  great  noise  and  disturbance  in  the  said  dwelling- 
house,  and  continued  therein  making  such  noiBe  and  disturbance, 
and  had  thereby  caused  a  great  number  of  persons  to  enter  into 
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the  said  dwelling-houBe  in  which  &c,  and  to  collect  and  assemble    Donaldson 

about  the  door  thereof,  insomuch  that  the  said  defendant  was     Williams. 

greatly  interrupted,  and  wholly  hindered  and  prevented  from 

peaceably  and  quietly  exercising  and  carrying  on  his  said  trade 

and  business  therein,  whereupon  the  said  defendant,  in  order  to 

preserve  the  peace  and  restore  good  order  and  tranquillity  in  the 

said  dwelling-house  in  which  &c,  at  the  time  when  &c,  in  the 

said  first  count  mentioned,  caused  the  said  plaintiff  to  be  seized 

and  laid  hold  of,  and  forced  and  compelled  him  to  go  from  and 

out  of  the  said  dwelling-house  in  which  &c,  into  a  certain  public 

street,  and  to  go  in  and  along  the  said  public  streets  to  the  said 

police-office  in  the  said  first  count  mentioned,  in  order  that  the 

said  plaintiff  *might  be  taken  before  some  justice  or  justices  of      [  *S47  ] 

our  said  lord  the  King,  assigned  to  keep  the  peace  in  and  for  the 

county  of  Middlesex,  to  answer  the  premises,  and  to  be  dealt  with 

according  to  law  for  his  said  offence  and  breach  of  the  peace,  to 

wit,  in  the  county  aforesaid,   using  no  unnecessary  force  or 

violence  upon  or  towards  the  said  plaintiff  on  that  occasion ;  and 

the  said  plaintiff  was,  on  the  occasion  aforesaid,  necessarily  and 

unavoidably  assaulted  and  imprisoned,  and  kept  and  detained  in 

prison  for  the  said  space  of  time  in  the  introductory  part  of  this 

plea  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid, 

which  are  the  same  supposed  trespasses  in  the  introductory  part 

of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 

thereof  complained  against  him  the  said  defendant.    And  this  &c. 

The  third  plea  was  nearly  similar  to  the  second,  justifying  the 
assault  mentioned  in  the  second  count. 

Replication  to  the  second  plea.  That  after  the  giving  of  the 
said  notice  in  that  plea  mentioned,  and  before  and  at  the  said 
time  when  &c,  to  wit,  on  the  said  5th  May,  1832,  the  said 
Alexander  Whyte  commanded  and  authorized  the  said  plaintiff 
to  be,  remain,  and  continue  in  the  said  dwelling-house  in  which  &c, 
then  being  the  dwelling-house  of  the  said  defendant  and  the  said 
Alexander  Whyte,  and  that  the  said  plaintiff,  at  the  said  time 
when  &c,  was  remaining  and  continuing  in  the  said  dwelling- 
houBe  in  which  &c,  then  being  the  dwelling-house  of  the  said 
defendant  and  the  said  Alexander  Whyte,  by  the  command  and 
authority  of  the  said  Alexander  Whyte,  as  he  lawfully  might, 
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Donaldson  whereof  the  said  defendant  before  and  at  the  said  time  when  &c, 
Williams.  kftd  notice ;  wherefore,  because  the  said  defendant  did  then  and 
there  assault  the  said  plaintiff,  as  in  the  same  plea  mentioned, 
he,  the  said  plaintiff,  did  then  a  little  resist  the  said  defendant, 
and  in  so  doing  did  then  and  there  necessarily  make  a  little  noise 
and  disturbance  in  the  said  dwelling-house,  as  it  was  lawful  for 
him  to  do. 
[  318  ]  A  similar  replication  to  the  third  plea. 

Be  joinder — taking  issues  on  these  replications. 
At  the  trial,  at  the  sittings  in  this  Term,  the  plaintiff  obtained 
a  verdict,  with  40*.  damages. 

Holt  now  moved  for  judgment,  non  obstante  veredicto,  or, 
that  a  repleader  might  be  awarded ;  and  contended,  that  the 
issue  tendered  by  the  replication  was  an  immaterial  issue ;  that 
the  plaintiff  having  refused  to  obey  the  lawful  commands  of  his 
master,  the  defendant,  and  he  having  given  him  due  notice  to 
quit  his  service,  the  plaintiff  ought  to  have  quitted  accordingly, 
and  had  no  right  to  refuse  to  leave  the  defendant's  dwelling- 
house,  and,  therefore,  that  the  defendant  was  justified  in  com- 
mitting the  trespasses  complained  of ;  and  it  was  no  answer  to 
say,  that  the  other  partner  had  authorized  him  to  remain,  as  one 
partner  had  no  authority  to  do  so  where  the  servant  had  refused 
to  obey  the  lawful  commands  of  the  other  ;  and,  therefore,  that 
the  issue  was  immaterial. 

Lord  Lyndhurst,  C.  B. : 

As  the  partners  are  jointly  interested  in  the  house,  has  not 
either  of  them  a  right  to  retain  a  servant  in  the  house  ?  Are 
not  their  rights  coextensive  ?  I  am  of  opinion,  that  in  this  case 
one  joint  tenant  had  a  right  to  order  the  servant  to  remain ;  and, 
if  he  remained  under  the  authority  of  one  joint  tenant,  such 
remaining  was  lawful. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 
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CKUMP   v.  ADNEY  and  PAGE.  "**- 

(1  Crompton  &  Meeson,  355—363 ;  S.  C.  3  Tyrwh.  270 ;  2  L.  J.  (N.  S.)  Ex.  150.)       Exch.  of 

Pleas. 
In  an  agreement  of  reference  it  was  agreed  that  the  arbitrator  "  shall         r  355  -1 

or  may  "  award  a  certain  matter,  with  a  proviso,  &c.  &c. :  Held,  that  the 
words  "  shall  or  may  "  were  imperative  on  the  arbitrator,  and  that  he  was 
bound  to  insert  the  proviso  in  his  award,  the  context  of  the  agreement 
and  the  situation  of  the  parties  requiring  such  a  construction. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that 
theretofore,  to  wit,  on  the  80th  March,  1881,  in  the  county  of 
Salop,  by  a  certain  agreement  in  writing  then  and  there  made 
between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the 
other  part,  reciting  that  Edward  Crump,  then  deceased,  being 
a  widower,  made  and  duly  executed  his  last  will  and  testament 
in  writing,  bearing  date  on  or  about  the  8th  day  of  November, 
1828,  and  thereby  appointed  the  said  John  Adney,  his  son-in- 
law,  and  Thomas  Onions,  joint  executors.  And  further  reciting, 
that  the  said  Edward  Crump,  being  still  a  widower,  on  or  about 
the  16th  July,  1829,  intermarried  with  the  plaintiff ;  and,  that 
the  said  Edward  Crump,  on  or  about  the  20th  January,  1880, 
being  then  in  a  weak  state  of  body,  gave,  as  it  was  alleged, 
instructions  to  William  Fifield,  his  medical  attendant,  to  procure 
a  codicil  to  be  made  to  his,  the  said  Edward  Crump's,  will,  in 
favour  of  his  said  wife ;  and  that  the  said  William  Fifield,  on 

the  day  of  the  same  month  of  January,  attended  at  the 

office  of  Messrs.  Pritchard  and  Sons,  solicitors,  and  requested 
them  to  prepare  such  codicil ;  which,  for  reasons  then  given  to 
the  said  William  Fifield,  they  declined ;  and  that  the  said  William 
Fifield  afterwards,  on  the  80th  of  the  same  month  of  January, 
waited  upon  Thomas  Gitton,  solicitor,  and  gave  him  several 
verbal  instructions  for  such  intended  codicil,  which  instructions 
were  then,  at  the  request  of  the  said  William  Fifield,  taken  down 
in  writing  by  the  said  Thomas  Gitton;  and  that  the  same 
instructions  were  as  in  the  said  agreement  in  that  behalf 
mentioned  and  set  forth.  And  further  reciting,  that  the  said 
Edward  Crump  died  on  or  about  the  14th  February,  1880, 
without  having  executed  such  instructions  for  a  codicil,  or  the 
same  having  been  otherwise  reduced  into  any  other  form  for 
that  purpose ;  *and  that  the  plaintiff  had  entered  a  caveat      [  *356  ] 
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Crump  against  the  proof  of  the  will,  unless  the  paper  of  instructions 
adnky.  was  proved  therewith,  and  that  disputes  had  arisen  between  the 
parties  relative  thereto.  And  further,  that  the  said  John  Adney 
and  his  family,  and  the  said  Thomas  Page,  being  materially 
interested  in  the  said  will  of  the  said  Edward  Crump,  had  agreed 
with  the  plaintiff  to  purchase  in  the  public  funds  Buch  annuity, 
(if  any  such  should  be  awarded),  for  her  life,  or  else  in  the  joint 
names  of  trustees  to  be  appointed  by  the  thereafter  named 
Charles  Blake  Allnatt,  such  a  sum  of  91.  per  cent.  Consols,  as 
would  produce  from  the  dividends  Buch  annuity  as  should  be 
settled  and  fixed  by  the  said  Charles  Blake  Allnatt,  upon  due 
consideration  of  the  facts  aforesaid,  and  of  such  other  facts  and 
circumstances  as  might  be  adduced  and  proved  before  him,  as 
could  entitle  the  plaintiff  to  any  such  annuity,  or  otherwise  to 
any  share  or  thirds  of  the  personal  estate  of  the  said  Edward 
Crump,  deceased,  and  of  the  charges  of  establishing  the  said 
paper  of  instructions,  as  far  as  the  personal  estate  was  or  might 
be  affected  thereby ;  and  of  the  said  paper  being  imperative,  as 
far  as  the  real  and  personal  estate  was  included  therein,  or  other- 
wise howsoever;  and  of  the  advantage  which  the  said  parties 
mutually  had  in  avoiding  legal  proceedings,  and  in  saving  the 
expenses  thereof;  and  all  proper  abatement  and  allowances 
being  made  in  respect  thereof,  such  annuity,  if  any  such  should 
be  awarded,  to  be  in  lieu  of  every  provision  intended  the  plaintiff 
by  the  said  paper  of  instructions,  and  in  lieu  of  all  thirds  at 
common  law  to  which  the  plaintiff  might  otherwise  be  entitled 
out  of  the  personal  estate  aforesaid,  but  in  nowise  to  affect  her 
claims  to  dower  out  of  the  real  estates  late  of  the  said  Edward 
Crump,  and  to  be  paid  and  made  good  by  the  defendants  as 
aforesaid,  to  the  plaintiff,  from  the  day  of  the  death  of  the  said 
Edward  Crump  until  the  actual  purchase  of  such  annuity  ;  and, 
in  case  the  said  Charles  Blake  Allnatt  should  by  his  award 
[  *357  ]  direct  the  dividends  only  of  the  *money  to  be  invested  to  be 
paid  to  the  plaintiff,  that  then,  upon  the  death  of  the  plaintiff, 
the  said  stock,  funds,  and  principal  money,  to  go  and  belong  to 
and  to  be  transferred  by  the  said  trustees  to  the  defendants  as 
aforesaid,  their  executors,  &c.  It  was  thereby  witnessed,  that, 
for  the  purpose  of  carrying  the  intention  of  the  said  parties  into 
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execution,  each  of  them,  the  plaintiff  and  the  defendants,  did  Crump 
thereby  promise  and  agree  to  and  with  the  other  of  them,  that  adney. 
the  plaintiff  and  the  defendants,  and  their  respective  executors 
and  administrators,  should  and  would  on  their  respective  parts 
and  behalfs,  well  and  truly  stand  to,  obey,  abide,  perform,  fulfil, 
and  keep,  the  award,  arbitrament,  final  end,  and  determination, 
of  Charles  Blake  Allnatt,  of  Shrewsbury,  barrister-at-law, 
arbitrator,  chosen  by  and  between  the  said  parties  to  award, 
arbitrate,  and  determine  concerning  the  matters  aforesaid,  so 
as  such  award  should  be  made,  &c.  &c.  And  it  was  also  then 
and  there  further  agreed  in  writing,  by  and  between  the  plaintiff 
and  the  defendants,  that,  in  case  the  said  arbitrator  should 
award  any  such  annuity  as  aforesaid,  he  should  or  might  award 
the  same,  with  a  proviso,  that,  in  case  of  a  deficiency  of  assets 
of  the  said  testator,  the  annuity,  or  the  fund  from  which  the 
same  should  arise,  should  abate  in  the  same  manner  as  if  it 
were  a  provision  contained  in  the  said  will.  The  declaration 
then  set  out  mutual  promises,  and  then  stated,  that  afterwards, 
to  wit,  on  &c,  at  &c,  the  said  Charles  Blake  Allnatt,  having 
taken  on  himself  the  burthen  of  the  said  arbitrament,  upon  due 
consideration  of  the  facts  aforesaid,  and  of  such  other  facts  and 
circumstances  as  were  adduced  and  proved  before  him,  duly 
made  his  award  in  writing  under  his  hand,  of  and  concerning 
the  premises,  ready  to  be  delivered  to  the  said  parties,  or  such 
of  them  as  should  require  the  same,  and  did  thereby  then  and 
there  award,  order,  and  direct,  that  the  defendants  should  forth- 
with purchase,  or  cause  to  be  purchased  in  the  public  funds,  in 
the  name  of  the  plaintiff,  an  annuity  of  222.  sterling,  to  *be  [  *358  ] 
payable  to  her  during  her  natural  life,  and  which  should  be  in 
lieu  of  all  provisions  and  thirds  mentioned  in  that  behalf  in  the 
said  agreement,  but  in  nowise  to  affect  her  said  claim  to  dower ; 
and  he  did  thereby  then  and  there  further  award,  order,  and 
direct,  that  the  defendants  should  pay  and  make  good  to  the 
plaintiff  an  annuity  of  the  amount  aforesaid,  from  the  day  of  the 
death  of  the  said  Edward  Crump,  until  the  actual  purchase  of 
the  said  annuity,  in  manner  aforesaid ;  and,  that  he  had  settled 
and  fixed  the  costs  and  charges  incurred  by  the  plaintiff  in  or 
respecting  the  entering  of  the  said  caveat  and  the  proceedings 
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Crump  connected  therewith,  and  other  matters  relative  thereto,  at  the 
adnbt.  sum  of  40Z.  0*.  4d. ;  and  did  thereby  then  and  there  award, 
order,  and  direct,  that  the  same  sum,  and  also  the  costs  and 
charges  incurred  by  the  defendants  in  or  respecting  the  said 
caveat,  proceedings,  and  other  matters,  should  be  respectively 
paid  by  the  defendants.  And  he  did  thereby  further  order  and 
direct,  that  the  costs  of  that  his  award,  amounting  to  the  sum 
of  221.  14*. 6d.,  should  be  in  the  first  instance  paid  to  him  by  the 
plaintiff,  and  that  one  moiety  thereof  should  be  repaid  to  her  on 
demand  by  the  defendants ;  and  that  the  several  parties  should 
bear  and  pay  their  own  further  costs  of  that  reference.  And  he 
did,  lastly,  thereby  then  and  there  award,  order,  and  direct,  that, 
on  the  purchase  of  such  annuity  and  payment  of  such  costs  as 
aforesaid,  the  plaintiff  should,  if  thereto  required,  execute  unto 
the  said  defendants,  at  their  costs  and  charges,  a  release  of  all 
claims  and  demands  at  law  and  in  equity,  upon  or  in  respect  of 
the  personal  estate  and  effects  of  the  said  Edward  Crump :  Of 
which  said  award  the  defendants  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  in  the  county  aforesaid,  had  notice. 
Breaches — in  not  purchasing  the  annuity  according  to  the  award 
— in  not  making  good  the  annuity  from  the  day  of  the  death  of 
the  said  Edward  Crump — in  non-payment  of  the  costs  respecting 
[  *359  ]  the  entering  of  the  caveat — and  in  non-payment  *of  a  moiety  of 
the  costs  of  the  reference  as  directed  by  the  award. 

The  second  was  an  indebitatus  count  on  an  award ;  with  the 
usual  money  counts  and  account  stated. 

Pleas — First,  Non  assumpsit. 

Secondly,  as  to  the  first  count,  and  so  much  of  the  second  as 
related  to  the  sum  of  money  therein  alleged  to  be  due  and  owing 
to  the  said  plaintiff  upon,  and  by  virtue  of  the  said  award  in  that 
count  mentioned.  That  there  were  not  any  facts  or  circum- 
stances adduced  or  proved  before  the  arbitrator,  other  than  the 
facts  and  circumstances  in  the  said  agreement  in  the  said 
declaration  mentioned  and  set  forth. 

Thirdly,  as  to  the  same  causes  of  action.  That  it  was  proved 
in  evidence  before  the  arbitrator,  that  there  were  not  any  assets 
of  the  testator  whereby  or  wherewith  the  said  defendants  could 
or  were  enabled  to  purchase  the  said  annuity  in  the  said  award 


vol.  xxxvni.]     1838.    EX.     1  CR.  &  M.  859—860.  621 


mentioned,  and  thereby  directed  to  be  purchased  as  aforesaid,       Cbump 
or  any  part  thereof,  or  whereby  or  wherewith  they  could  pay  or       adney. 
make  good  to  the  plaintiff  an  annuity  of  the  amount  in  the  said 
award  mentioned,  or  of  any  other  amount  whatsoever,  from  the 
day  of  the  death  of   the  said  Edward   Crump,   or  from  any 
other  time. 

Fourthly,  as  to  the  same  causes  of  action.  That  at  the  time 
of  the  death  of  the  said  Edward  Crump,  the  said  defendants  had 
not,  nor  at  any  time  since  have  they  had,  nor  have  they  now, 
any  assets  of  the  testator,  whereby  or  wherewith  they  could  or 
might  or  now  can  purchase  the  said  annuity  in  the  said  award 
mentioned,  and  thereby  directed  to  be  purchased  as  aforesaid, 
or  any  part  thereof,  or  whereby  or  wherewith  they  could  pay  or 
make  good  to  the  said  plaintiff  an  annuity  of  the  amount  in  the 
said  award  mentioned,  or  of  any  other  amount  whatsoever,  from 
the  day  of  the  death  of  the  said  Edward  Crump,  or  from  any 
other  time. 

Fifthly,  as  to  the  same  causes  of  action.     That,  at  the  several 
times  of  making  the  submission  and  award,  the  said  ^defendants       [  *360  ] 
had  not,  nor  at  any  time  since  have  they  had,  nor  have  they 
now,  any  assets  of  the  said  testator  whereby  &c,  as  in  the 
last  plea. 

Eeplication.  Taking  issue  on  the  plea  of  non  assumpsit,  and 
a  general  demurrer  to  all  the  other  pleas. 

Joinder  in  demurrer. 

The  cause  went  down  to  trial  on  the  issue  taken  on  the  plea 
of  non  assumpsit;  and  at  the  trial  before  Gurney,  B.,  at  the 
last  Summer  Assizes  at  Shrewsbury,  the  defendants  offered 
evidence  to  prove  that  there  were  no  assets  out  of  which  they 
could  pay  or  make  good  an  annuity  of  the  amount  awarded. 
The  learned  Baron  rejected  this  evidence ;  and  the  plaintiff  had 
a  verdict. 

Ludloiv,  Serjt.,  obtained  a  rule  for  a  new  trial;    against 
which, 

WhateUy  and  Talfourd  now  shewed  cause : 

The  learned  Judge  was  right  in  rejecting  the  evidence  in 
question.    An  award,  regularly  made,  operates  conclusively  as 
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crump       a  judgment  between  the  parties ;  and,  since  the  arbitrator  has 
adney.      awarded  the  annuity,  and   other  subjects  of  this  action,  it  is 
immaterial  whether  there  were  assets  or  not. 

(Lord  Lyndhurst,  G.  B. :   Was  the  arbitrator  to  find  the 
question  of  assets  ?) 

He  was  to  ascertain  on  due  consideration  of  the  facts  stated  in 
the  agreement,  and  of  such  other  facts  as  should  be  adduced 
and  proved  before  him,  what  was  the  amount  of  the  annuity  to 
which  the  plaintiff  was  entitled ;  and  he  could  not  do  so  without 
ascertaining  the  amount  of  the  assets. 

(Lord  Lyndhurst,  C.  B. :  The  arbitrator  was  to  decide 
whether  the  bequest  was  valid ;  and  then  another  point  would 
arise,  because  there  might  be  a  deficiency  of  assets;  and  the 
arbitrator  is  empowered  to  make  a  provision  against  such  event. 
He  iB  not  directed  to  decide  the  question  of  assets,  but  he  i$ 
empowered  to  direct  that  the  annuity  should  abate  in  case  there 
[  *36i  ]  should  be  a  deficiency  *of  assets.  It  was  imperative  upon  the 
arbitrator,  according  to  my  interpretation,  to  have  inserted  that 
proviso.) 

That  is  a  question  on  the  award. 

(Lord  Lyndhurst,  G.  B. :  No.    That  is  a  question,  as  it  seems 
to  me,  on  the  agreement.) 

The  arbitrator  is  empowered  by  the  agreement  to  award  such 
annuity  as  he  shall  deem  fit ;  and  the  proviso  is,  that,  in  case 
the  said  arbitrator  should  award  any  such  annuity  as  aforesaid, 
he  should  or  might  award  the  same,  with  a  proviso,  that,  in 
case  of  a  deficiency  of  assets,  the  annuity  should  abate.  That 
is  merely  a  discretionary  power.  It  was  a  question  for  him 
to  consider,  whether  it  was  just  and  reasonable  to  award  the 
annuity.  He  has  awarded  the  annuity  to  be  paid  at  all  events. 
It  must,  therefore,  be  assumed,  that  the  arbitrator  knew  the 
facts,  and  found  sufficient  assets. 
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(Lord  Lyndhurst,  C.  B. :  He  had  no  instructions  to  inquire       Crump 
whether  there  were  assets.  adnby. 

Bayley,  B. :  Then,  yon  would  put  the  legatee  in  a  better 
situation  than  creditors.  At  the  period  of  time  at  which  the 
award  was  made,  there  might  be  1,0002.  assets,  and  afterwards 
2,0002.  bond  creditors  might  come  in  and  claim.) 

Before  the  clause  as  to  the  proviso,  full  power  is  first  given  to 
award  the  annuity. 

(Lord  Lyndhurst,  C.  B. :  According  to  the  construction 
contended  for,  the  words  "shall"  and  "may"  would  be  at 
variance  with  each  other.) 

Jervis,  Ludlow,  Serjt.,  and  Godson,  contra f  were  stopped  by 
the  Court. 

Lord  Lyndhurst,  C.  B. : 

We  must  endeavour  to  construe  the  words,  so  that "  shall "  and 
"  may  "  may  both  stand.  "  Shall "  and  "  may  "  will  both  stand, 
by  our  holding  them  to  be  imperative ;  and,  had  the  proviso  been 
inserted  in  the  award,  evidence  might  have  been  admitted  to  shew 
whether  there  were  assets  or  not.  The  defendants  ought  not  to 
be  in  a  worse  situation  on  account  of  the  omission.  If  the 
♦proviso  were  in  the  award,  then  the  evidence  would  clearly  [  #362  ] 
have  been  admissible. 

Whateley  : 

Then  the  question  arises,  whether  it  was  competent  to  the 
defendants  to  give  the  facts  in  evidence  under  the  general 
issue. 

Lord  Lyndhurst,  G.  B. : 

You  are  endeavouring  to  enforce  an  award  on  a  submission  by 
simple  contract.  Every  thing  is  admissible  under  the  general 
issue  which  shews  that  the  plaintiff  does  not  make  out  a  right 


624 


1838.    EX.     1  CR.  &  M.  862. 


[r.r. 


Ceump 
Adney. 


to  recover.     Now,  here  the  defendants  shew  that  they  are  not  to 
pay  in  the  event  of  a  deficiency  of  assets. 

The  rest  of  the  Court  concurred,  and  the  rule  was  made 

Absolute. 


1833. 

Exch.  of 
Pleas. 

[380] 


ADAMS  v.  GRANE  and  OSBORNE  (1). 

(1  Crompton  &  Meeson,  380—392 ;  S.  C.  3  Tyrwh.  326 ;  2  L.  J.  (N.  S.)  Ex.  105.) 

Goods  sent  to  an  auctioneer  to  be  sold  on  premises  occupied  by  him  are 
privileged  from  distress  for  rent. 

Casb  for  an  excessive  distress,  with  a  count  in  trover.  Plea, 
not  guilty. 

At  the  trial  before  Vaughan,  B.,  at  the  Londoft  sittings  in 
this  Term,  it  appeared  that  the  plaintiff,  who  was  a  manufacturer 
of  feather  beds,  had  sent  the  goods  in  question  to  the  rooms  of 
one  Mott,  an  auctioneer,  to  be  by  him  sold  there  by  auction. 
These  rooms  were  part  of  a  house  belonging  to  one  of  the 
defendants,  on  lease  to  one  Armstrong,  who  had  fitted  up  the 
lower  part  of  the  house  as  public  auction  rooms,  and  was  in 
the  habit  of  letting  them  out  to  different  auctioneers  for  their 
sales.  The  words  "Armstrong's  auction  rooms"  were  printed 
in  large  characters  on  the  outside  of  the  rooms.  Mott  had  taken 
these  rooms  from  Armstrong  for  a  week,  for  a  sale  which  was 
advertised  by  him  as  a  sale  of  goods  sold  under  an  assignment 
for  the  benefit  of  creditors,  although  they  really  were  goods 
which  had  been  sent  by  the  plaintiff  and  others  to  Mott  to  be 
sold.  The  defendants  distrained  the  goods  in  question  for  rent 
due  from  Armstrong  to  the  defendant  Osborne.  The  learned 
Baron  nonsuited  the  plaintiff,  but  gave  him  leave  to  move  to 
enter  a  verdict  for  the  value  of  the  goods. 

John  Evans  accordingly  obtained  a  rule  nisi  to  enter   a 
verdict ;  against  which  cause  was  now  shewn  by — 

Piatt,  FoUett,  and  Channell : 
[  *38i  ]  It  is  a  general  rule,  that  *a  landlord  has  a  right  to  distrain 

all  goods  that  he  finds  on  the  demised  premises,  and  it  lies  upon 

(1)  Williams  v.  Holmes  (1853)  8  Ex.  861,  22  L.  J.  Ex.  283. 
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the  party  claiming  the  exemption  to  shew  that  the  goodB  seized  Aoamb 
as  a  distress  are  privileged.  The  cases  in  which  the  privilege  grjlkb. 
has  been  allowed  have  always  proceeded  on  the  extensive  ground 
of  public  convenience,  and  for  the  benefit  of  general  trade,  and 
not  for  the  protection  of  any  particular  or  individual  trade.  In 
Francis  v.  Wyatt  (l)  the  Court  were  of  opinion  that  a  carriage 
standing  at  a  livery  stable  keeper's  was  not  privileged  from 
distress,  because  the  trade  of  a  livery  Btable  keeper  was  not  a 
public  trade,  and  was  not  for  the  necessary  advancement  of 
general  trade. 

(Bayley,  B. :  If  I  am  not  mistaken,  one  ground  of  that 
decision  was  that  the  carriage  was  staying  there  for  a  per- 
manency, and  so  occupying  the  premises  for  which  the  rent 
was  payable.) 

So,  in  Wood  v.  Clarke  (2),  where  all  the  cases  on  this  subject 
were  brought  before  the  Court,  it  was  held  that  a  frame 
delivered  by  the  manufacturer  to  the  weaver,  together  with  the 
materials,  for  the  purpose  of  being  used  in  the  weaver's  house 
in  the  manufacture  of  such  materials,  was  not  privileged  from 
distress,  because  it  was  not  necessary  for  the  protection  of 
trade  that  such  privilege  should  exist.  The  several  grounds 
of  exemption  are  stated  in  Co.  Litt.  47  a,  where  it  is  said, 
' 'Valuable  things  shall  not  be  distrained  for  rent,  for  benefit 
and  maintenance  of  trade,  which,  by  consequent,  are  for  the 
common  wealth,  and  are  there  by  authority  of  law ;  as  a  horse 
in  a  smith's  shop  shall  not  be  distrained  for  the  rent  issuing 
out  of  the  shop;  nor  the  horse,  &c.  in  the  hostry;  nor  the 
materials  in  the  weaver's  shop  for  making  of  cloth ;  nor  cloth 
or  garments  in  a  tailor's  shop;  nor  sacks  of  corn  or  meal  in 
a  mill,  nor  in  a  market ;  nor  any  thing  distrained  for  damage 
feasant,  for  it  is  in  custody  of  law ;  and  the  like."  So,  Sir  W. 
Blackstone,  in  his  Commentaries  (3)  says,  *"  Valuable  things  in  [  *382] 
the  way  of  trade  shall  not  be  liable  to  distress,  as  a  horse 
standing  in  a  smith's  shop  to  be  shoed,  or  in  a  common  inn, 

(1)3  Burr.  1498 ;  1  Sir  W.  BL  483.  (3)  3  Vol.  8. 

(2)  35  B.  B.  768  (1  Cr.  &  J.  484). 

b.r. — vol.  xxxvni.  40 
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Adams  or  cloth  at  a  tailor's  house,  or  corn  sent  to  a  mill  or  market, 
GKAHK.  for  all  these  are  protected  and  privileged  for  the  benefit  of  trade, 
and  are  supposed,  in  common  presumption,  not  to  belong  to  the 
owner  of  the  house,  but  to  his  customers."  The  exemption  is 
allowed  only  where  the  withholding  it  would  produce  a  manifest 
injury  to  trade,  as  corn  sent  to  a  mill  to  be  ground,  for  there 
it  is  essentially  necessary  for  the  benefit  of  trade  and  public 
convenience  that  such  privilege  should  exist.  The  language  of 
the  cases  always  puts  it  on  the  benefit  to  trade  and  commerce 
in  a  large  senBe ;  and  in  all  cases  where  the  exemption  is  allowed, 
great  injury  and  injustice  would  be  done  if  such  privilege  were 
not  allowed.  In  all  these  cases  the  public  must  necessarily  send 
their  goods  to  the  trader,  as  a  farmer  must  send  his  corn  to  a 
mill,  or  cloth  to  a  tailor,  or  a  horse  to  a  farrier's,  for  it  would 
be  idle  to  suppose  that  he  must  have  a  mill  on  his  own  ground, 
or  that  he  should  make  his  own  coat,  or  shoe  his  own  horse. 
Besides,  the  common  presumption  is,  that  the  corn  belongs  not 
to  the  miller,  but  to  his  customers.  But  this  presumption  alone 
would  not  form  a  sufficient  ground  of  exemption.  In  the  case 
of  the  livery  stable  keeper,  every  one  must  know  from  common 
experience  that  the  carriages  are  not  the  property  of  the  livery 
stable  keeper.  The  presumption  that  the  landlord  must  know 
that  the  goods  are  not  the  property  of  his  tenant  is  only  one 
point  of  exemption.  In  GUman  v.  Elton  (1)  it  was  held  that 
goods  of  the  principal  in  the  hands  of  the  factor  could  not  be 
distrained  by  the  landlord  of  the  factor's  premises.  The  Chief 
Justice  there,  in  giving  judgment,  refers  to  what  Mr.  Justice 
Ashhurst  said  in  Gorton  v.  Falkner(2)9  "  The  exceptions  out  of 
[  *383  ]  the  general  rule  are  all  of  *them  tending  to  the  benefit  of  trade 
and  commerce,  and  general  advantage."  And  the  learned  Chief 
Justice  himself  says  (3),  "  the  public  convenience  runs  through 
all  the  cases  of  exception."  Mr.  Justice  Park  in  the  same  case 
says,  "  The  principle  of  the  exception  is  admirably  put  by  Lord 
Holt  in  Salkeld  (4),  and  his  language  shews  that  the  exception 
was  not  established  for  the  benefit  of  the  individual,  but  of 
trade  in  general."    In  every  instance  it  is  put  on  the  ground 

(1)  23  B.  B.  567  (3  Brod.  &  B.  75).  (3)  23  B.  B.  571  (3  Brod.  &  B.  81). 

(2)  2  B.  B.  463  (4  T.  B.  565).  (4)  P.  250. 
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of  advantage  to  the  public,  not  to  the  individual  or  particular       Adams 
trade.     Then  what  is  there  in  the  facts  of  this  case  to  shew    •  gran* 
that  the  privilege  contended  for  is  for  the  benefit  of  public  trade 
or  commerce.    This  is  merely  the  case  of  goods  sent  to  be  sold 
at  a  particular  house. 

(Lord  Lyndhurst,  C.  B. :  In  the  case  of  Oilman  v.  Elton,  the 
Court  thought  the  word  "managed"  applied  to  the  case  of  a 
factor.) 

The  word  "  managed  "  has  not  received  any  such  construction 
except  in  that  case,  and  there  the  exemption  is  expressly  stated 
to  exiBt  only  where  it  is  for  the  benefit  of  public  trade. 

(Bayley,  B. :  There  are  many  cases  which  shew  that  the 
protection  exists  where  goods  are  sent  to  a  particular  place  to 
be  sold.) 

If  there  be  any  doubt,  the  defendant  ought  to  have  the  benefit 
of  it,  as  the  landlord  has  a  clear  primd  facie  right  to  distrain, 
and  the  plaintiff  must  make  out  that  these  goods  were  exempted. 
This  was  merely  a  private  house,  and  the  goods  in  question  were 
household  furniture,  and  the  quantity  was  not  more  than  might 
belong  to  the  house  as  furniture.  The  real  origin  of  privilege 
from  distress  was,  that  the  goods  were,  as  expressed  in  the  old 
cases,  on  the  premises  by  authority  of  law,  as  the  party  exer- 
cising a  common  trade  was  obliged  by  law  to  receive  such  goods. 
It  was  correctly  argued  by  Mr.  Justice  Blackstonb,  then  at  the 
Bar,  in  Francis  v.  Wyatt,  that  the  privilege  from  distress  applies 
only  to  *cases  where  the  party  is  by  law  compellable  to  receive  [  *384  ] 
the  goods.  The  privilege  of  lien  arose  from  the  same  cause. 
In  Francis  v.  Wyatt  the  carriage  was  not  privileged,  because  the 
livery-stable  keeper  was  not  bound  to  receive  it. 

(Lord  Lyndhurst,  C.  B. :  Is  a  tailor  bound  to  receive  cloth 
sent  to  him  to  make  clothes  ?) 

Yes.  Every  person  exercising  a  common  trade  was  so  bound 
at  common  law.     Year  Book,  22  Edw.  IV.  49 ;  Bro.  Ab.  Dis. 

40—2 
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Adams  pi.  57 ;  Boll.  Abr.  Distress,  668,  pi.  12 ;  Co.  Litt.  47  a,  shew 
Grane.  that  the  privilege  in  question  applies  only  to  cases  where  the 
goods  are  in  the  place  by  authority  of  law.  Lord  Coke  there 
says,  "Valuable  things  shall  not  be  distrained  for  benefit  and 
maintenance  of  trade,  which  are  there  by  authority  of  law.'9 
The  auctioneer  is  not  bound  to  sell  the  goods ;  neither  is  he  a 
trader.  The  goods  are  sent  to  the  auctioneer's  on  a  private 
contract,  as  it  was  said  in  Francis  v.  Wyatt,  "  This  distinction 
between  the  private  contract  of  the  parties  and  the  general 
authority  of  the  law  is  warranted  by  the  case  of  the  hosteler  (i)." 
The  exemption  applies  only  in  cases  where,  under  the  old  law, 
there  would  be  a  lien.  In  every  case  before  Gilman  v.  Elton, 
where  the  privilege  has  been  allowed,  the  party  was  compellable 
by  law  to  receive  the  goods,  and  would  have  had  a  lien. 

(Bayley,  B. :  In  Thompson  v.  Mashiter  (2)  it  was  held  that  goods 
landed  at  a  wharf  and  deposited  by  a  factor  to  whom  they  were 
consigned  in  a  warehouse  on  the  wharf  till  an  opportunity  for 
sale  should  present  itself,  are  not  distrainable  for  rent  due  in 
respect  of  the  wharf  and  warehouse.) 

That  was  decided  on  the  authority  of  Gilman  v.  Elton.  It 
merely  followed  that  case;  and  that  case  was  decided  on  the 
express  ground  of  being  in  the  usual  course  of  a  public  trade 

(Bayley,  B. :  This  is  in  the  usual  course  of  an  auctioneer's 
business.     Suppose  I  send  coin  to  a  mill  to  be  ground  on  a 
[  *)85  ]       special  contract  for  payment  at  the  end  *of  six  months,  could 
that  be  distrained  ?    There  would  be  no  lien  there.) 

No,  the  privilege  from  distress  and  the  right  of  lien  are  not 
co-extensive,  though  they  arise  from  the  same  ground,  namely, 
the  obligation  of  the  party  exercising  a  public  trade  to  receive 
goods  upon  which  his  skill  is  to  be  exercised.  But  even  if,  in 
general,  goods  sent  to  an  auctioneer  for  sale  were  privileged 
from  distress,  the  exemption  could  not  be  applicable  in  the 
present  case,  which  was  one  of  fraud.     The  goods  here  were 

(1)  Yelv.  66.  (2)  25  B.  R.  624  (1  Bing.  283). 
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represented  to  be  goods  sold  for  the  benefit  of  creditors,  when       Adams 
they  were  not  so  in  fact.    This  was,  therefore,  a  species  of  mock       graW 
auction ;  and  as  the  party  has  been  guilty  of  fraud,  the  privilege 
ought  not  to  be  allowed. 

(Bayley,  B. :  How  does  the  plaintiff  know  that  it  was  a  mock 
auction  ?    That  may  be  a  fraud  on  the  buyer. 

Lord  Lyndhurst,  G.  B. :  Does  it  follow  that  a  statement 
which  may  vary  the  rights  of  the  parties  as  between  buyer  and 
seller  would  alter  the  rights  of  the  parties  as  to  the  privilege  in 
question  ?  Suppose  a  factor  were  to  make  a  misrepresentation 
as  to  goods  sent  to  him  to  be  sold,  would  that  vary  the  right  of 
the  owner  in  respect  to  this  privilege  ?  What  is  the  difference 
between  a  factor  and  an  auctioneer  ?  The  object  of  both  is  to 
bring  buyer  and  seller  together.  They  both  receive  goods  for 
sale,  only  the  auctioneer  sells  in  a  particular  mode.) 

John  Evans  and  John  Jervis,  contra,  were  stopped  by  the 
Court. 

Lord  Lyndhurst,  C.  B. : 

I  am  of  opinion  that  the  goods  in  question  were  not  liable  to 
a  distress.  In  the  case  of  Gilman  v.  Elton,  it  was  decided  by 
the  Court  of  Common  Pleas  that  goods  sent  to  a  factor  to  be 
disposed  of  were  protected  from  distress.  Nothing  turns  on  the 
circumstance  of  the  goods  being  consigned  by  a  person  living  at 
a  distance,  because,  if  goods  are  delivered  to  a  factor,  the  factor 
and  the  owner  of  the  goods  residing  in  *the  same  town,  they  are  [  *886  ] 
equally  protected  when  in  the  possession  of  the  factor  for  the 
purposes  of  sale.  Now  the  present  is  the  case  of  an  auctioneer. 
What  is  a  factor  ?  A  factor  is  a  person  who  receives  the  goods 
of  another  for  the  purpose  of  selling  those  goods  on  account  of 
the  owner.  What  is  an  auctioneer  ?  An  auctioneer  receives  the 
goods  of  other  persons  for  the  purpose  of  sale  on  account  of 
the  owner  of  those  goods.  There  is  no  distinction  turning  on 
the  particular  mode  of  sale;  and  I  am  of  opinion  that  the 
principle  which  applies  to  the  case  of  an  ordinary  factor,  applies 
equally  to  the  case  of  an  auctioneer.    But  then  it  was  said,  that 
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Adams  the  mode  of  selling  in  this  case  was  contrary  to  the  usual  course 
Gbane.  of  dealing ;  that  it  was  not  usual  for  auctioneers  to  sell  on  their 
own  premises ;  that  it  was  the  business  of  an  auctioneer  to  go 
to  the  premises  of  his  employer  and  to  sell  the  goods  upon  those 
premises.  This  appears  to  me  to  be  an  entire  mistake.  In  this 
great  town  property  of  the  most  valuable  description  is  deposited 
in  the  hands  of  auctioneers  for  the  purpose  of  sale,  property  to 
an  immense  amount  in  the  shape  of  pictures,  in  the  shape  of 
valuable  furniture,  in  the  shape  of  goods  of  every  description. 
The  course  of  dealing  in  the  present  case  has  been  the  established 
course  of  dealing.  But  it  is  said,  that  in  this  case  there  was 
something  like  fraud,  from  a  representation  that  the  goods 
sent  to  the  auctioneer  were  goods  which  had  been  assigned  for 
the  benefit  of  creditors.  It  was  argued,  that  this  was  a  false 
representation,  and  therefore,  that,  upon  this  ground,  the  goods 
ought  not  to  be  protected.  Now,  whatever  might  be  the  effect 
of  that  representation,  if  it  were  false,  as  far  as  relates  to  any 
contract  entered  into  by  a  purchaser  under  that  representation 
made  by  the  auctioneer,  who  was  the  agent  of  the  vendor,  I  am 
of  opinion  that  the  principle  does  not  apply  to  a  transaction  of 
this  kind,  where  there  was  no  contract  as  between  the  owner  of 
the  goods  and  the  landlord  of  the  premises.  I  am  of  opinion, 
[  *387  ]  *therefore,  that  there  is  nothing  in  that  objection.  That  brings 
us  back,  therefore,  to  the  case  of  Oilman  v.  Elton ;  and  I  am  of 
opinion,  on  the  grounds  there  laid  down,  and  which  have  been 
since  uniformly  acted  upon,  that  the  goods  in  this  case  were  not 
liable  to  be  taken  for  distress  for  the  rent. 

Baylby,  B. : 

I  am  entirely  of  the  same  opinion,  The  first  question  is, 
whether  goods  in  the  hands  of  an  auctioneer,  upon  the  premises 
of  the  auctioneer,  for  the  purpose  of  sale  by  the  auctioneer,  are 
or  are  not  privileged  from  being  distrained  for  the  rent  arising 
due  in  respect  of  the  auction  rooms ;  and  I  am  of  opinion  that 
they  are  privileged :  and  I  think  that  they  are  privileged,  because 
it  is  for  the  convenience  and  benefit  of  trade  and  the  general 
common  wealth.  The  privilege  in  question  has  been  established 
for  a  very  considerable  period  of  time.    Lord  Coke  treats  of  it  as 
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being  well  known,  and  the  principle  of  the  exemption,  according       Adams 

to  him,  is,  that  it  is  for  the  benefit  of  trade.     Among  other       gbanb. 

instances  put  by  him  is  the  instance  of  "  goods  going  to  a  fair 

or  market."    Now,  why  should  they  be  privileged?    They  are 

privileged  because  interest  reipublica  that  buyer  and  seller  should 

be  brought  together,  that  a  man  should  have  an  opportunity  of 

going  to  some  particular  place  to  which  goods  might  be  brought 

for  the  purpose  of  sale;    and  therefore  it  is  one  of  the  old 

established  principles,  that  goods  on  their  way  to  a  fair,  or  on 

their  way  to  market,  shall  be  privileged,  for  the  benefit  which 

results  to  the  public  from  there  being  a  settled  place  at  which 

the  articles  may   be  bought.     It  is  highly  beneficial  to  the 

manufacturers  of  goods,  to  the  handycraft-men,  and  to  many 

others,  who  are  encouraged  to  make  goods  at  their  own  premises 

by  the  facility  in  disposing  of  them.     Where  will  they  be  likely 

to  dispose  of  them  ?    Why,  at  those  places  to  which  purchasers 

will  from  time  to  time  resort ;  they  will  resort  to  a  fair  or  to 

a  market ;  *and  therefore  the  privilege  and  the  exemption  from       [  *388  ] 

distress  at  that  place  is  of  great  importance  to  the  person  who  is 

the  proprietor  or  the  original  manufacturer  of  the  goods.     The 

privilege  has  from  time  to  time  been  extended  according  to  new 

modes  of  dealing  established  between  parties;  and  one  of  the 

modern  modes  is  the  case  of  a  factor:   and  I  should  observe 

what  is  noticed  by  Mr.  Justice  Blackstone  in  his  Commentaries, 

that  there  is  no  hardship  in  the  privilege  which  is  allowed  to 

exist  in  these  cases,  because  the  privilege  generally  arises  to 

goods  which  no  one  could  suppose  to  be  the  property  of  the 

individual  from  whom  the  rent  was  due.     The  rent  is  due  in 

respect  of  premises,  for  the  hiring  of  which  the  person  who  acts 

in  that  place  is  the  person  amenable  for  the  rent ;  and  if  you 

were  to  seize  the  goods  of  a  third  person,  you  would  enforce 

payment  not  from  the  man  who  had  contracted  to  pay  but  from 

a  perfect  stranger,  and  in  reality  you  would  be  taking  the  goods 

of  one  man  to  pay  the  debt  of  another.     The  case  of  a  factor  is 

a  case  strongly  analogous  to  the  case  in  question ;  and  the  two 

cases  which  have  been  mentioned  of  Thompson  v.  Mashiter  and 

GUman  v.  Elton,  establish  the  position,  that  in  the  case  of  a 

factor  the  goods  of  the  principal  on  the  premises  of  the  factor 
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Adams  are  exempted  from  distress  for  rent  issuing  out  of  the  premises 
grave.  in  which  the  goods  are  deposited,  and  yet  those  goods  are, 
generally  speaking,  deposited  for  a  much  greater  period  of  time 
than  goods  at  an  auction  room.  But  why  are  they  protected  ? 
Why,  interest  feipnblicte  (to  use  the  same  expression  a  second 
time),  that  the  goods  of  the  principal  should  find  their  way  to 
a  place  where  there  will  be  a  resort  for  sale ;  and  if  you  have 
goods  in  the  hands  of  a  factor,  you  will  be  more  likely  to  sell 
those  goods,  because  the  factor's  premises  will  be  a  place  of 
resort  for  those  very  persons  who  have  occasion  for  goods  in 
which  that  factor  deals.  Now,  what  is  an  auctioneer?  In 
[  *389  ]  substance  he  is  a  species  of  factor ;  but,  whether  *a  species 
of  factor  or  not,  it  is  his  business  to  bring  together  buyer  and 
seller.  The  seller  is  desirous,  and  in  many  instances  it  is 
essential,  that  the  goods  should  be  sold  on  premises  belonging 
to  the  auctioneer,  and  not  on  the  premises  of  the  owner  of  the 
goods.  The  premises  belonging  to  the  owner  may  be  at  a  place 
of  no  great  resort,  and  may  be  at  a  distance  from  the  place  where 
customers  would  be  likely  to  come.  It  may  be  that  they  belong 
to  persons  who  have  premises  of  considerable  value,  and  in  which 
it  would  be  inconvenient  that  an  auction  should  take  place. 
Nothing,  therefore,  is  more  common,  than  that  the  goods  which 
are  intended  for  sale  by  auction,  should  be  sent  to  the  auctioneer 
for  sale;  and  then  the  public  have  the  opportunity  of  buying 
those  goods  at  a  moderate  rate,  that  rate  being  influenced  of 
course  by  the  competition  which  will  there  occur ;  but  the  seller 
has  the  opportunity  of  bringing  his  goods  to  an  almost  certain 
market.  In  reality,  the  auctioneer  is  the  medium  by  which 
buyer  and  seller  are  brought  together ;  and  that  is,  as  it  seems 
to  me,  one  of  the  foundations  upon  which  this  privilege  is  to  be 
allowed.  But  it  is  said,  that,  though  goods  in  the  hands  of  an 
auctioneer  in  general  may  be  protected,  yet  that  these  particulur 
goods  ought  not  to  be  protected;  for  that  this  was  a  mock 
auction.  How  is  this  a  mock  auction?  It  is  said  to  be  so, 
because  the  goods  were  described  in  a  handbill  as  being  goods 
sold  for  the  benefit  of  creditors  under  an  assignment  or  bill 
of  sale.  There  is  no  proof  that  the  advertisement  was  prepared 
at  the  instance  of  the  owner  of  these  goods,  or  that  he  knew  that 
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any  such  bill  had  been  issued.     That,  however,  is  a  question  not       Adams 

between  the  owner  of  the  premises  and  the  proprietor  of  the      grane. 

goods,  but  between  him  and  the  man  who  may  bid  for  and 

become  the  purchaser  of  those  goods  at  the  time  of  the  sale; 

and,  therefore,  it  would  be  most  unjust,  as  it  seems  to  me,  that 

the  circumstances  which  exist  in  this  case  should  deprive  the 

goods  in  question  of  that  protection,  which,  generally  *speaking,       [  *390  ] 

the  law  would  give  them.     The  party  means  to  sell  his  goods, 

and  does  effectually  sell  his  goods ;  and,  although  the  practice 

of  puffing  may  vacate  the  contract,  as  between  the  owner  of  the 

goods  and  the  purchaser  at  the  auction,  yet,  as  it  seems  to  me, 

it  does  not  give  the  proprietor  of  the  premises  a  right  to  seize 

and  distrain  such  goods.     It  was  suggested  in  the  course  of  the 

argument,  that  if  the  case  were  to  be  considered  as  depending  on 

the  question  of  public  convenience,  the  defendant  ought  to  have 

had  the  opinion  of  the  jury  on  that  point,  and  that  it  was  a 

question  to  be  put  to  them  for  their  consideration;  but,  as  it 

seems  to  me,  it  was  a  pure  question  of  law ;  whether  a  matter  is 

or  is  not  of  general  public  convenience,  is  not  in  each  particular 

case  to  be  left  to  the  consideration  of  a  jury;  but  it  is  in  the 

breast  of  the  Judges,  who  are  to  form  their  judgment,  not  on 

an  insulated  case,  but  on  general  principle.     It  is  on  the  ground 

of  general  public  convenience,  that  I  am  of  opinion,  that,  in 

this  case,  these  goods  were  privileged  from  distress  for  rent. 

Vaughan,  B. : 

I  am  of  the  same  opinion.  All  goods  and  chattels  which  are 
not  affixed  to  the  freehold  are,  prima  facie,  when  found  on  the 
demised  premises,  liable  to  be  distrained  for  rent.  Upon  this 
general  rule,  as  is  well  known,  many  exceptions  have  been 
ingrafted ;  those  are  found  particularly  enumerated  in  the  case 
of  Simpson  v.  Harcourt,  in  Willes'  Reports ;  some  of  the  exemp- 
tions there  mentioned  are  exemptions  svb  modo,  and  others  are 
absolute ;  and  among  those  that  are  absolute  is  the  exemption 
in  question.  In  Gilbert  on  Distress,  85,  it  is  said  that  valuable 
things  in  the  way  of  trade  are  not  liable  to  distress,  as  horses 
standing  at  a  smith's  shop  to  be  shod,  or  at  a  common  inn,  or 
cloth  sent  to  a  tailor's  shop,  or  corn  sent  to  a  mill  or  market ; 
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Adams  for  all  these  are  privileged  and  protected  for  the  benefit  of  trade, 
Orank.  and  are  supposed,  *by  common  presumption,  not  to  belong  to 
[  *39i  ]  the  owner  of  the  house,  but  to  his  customers.  Now,  these 
instances,  which  Chief  Baron  Gilbert  mentions  in  the  chapter 
I  have  alluded  to,  are  taken  from  Coke  upon  Littleton,  47  a, 
where  they  are  enumerated;  but  I  take  them  to  be,  not  an 
enumeration  of  all  the  instances  to  which  the  privilege  is 
extended,  but  to  be  mentioned  by  way  of  illustration ;  and  that 
we  must  look  to  the  principle,  in  deciding  whether  any  particular 
instance  falls  within  the  exemption.  Now,  what  is  the  principle? 
In  the  case  of  Gisborne  v.  Hurst  (l),  the  rule  was  laid  down  with 
a  great  degree  of  correctness,  and  it  has  been  acted  on  in  all  the 
Courts  in  Westminster  Hall  whenever  this  question  has  arisen. 
The  rule,  as  laid  down  in  that  case,  and  adopted  afterwards  in 
GUman  v.  Elton,  and  all  the  subsequent  cases,  is,  that  wherever 
goods  were  delivered  to  a  person  carrying  on  a  public  trade  or 
employment,  to  be  carried,  wrought,  or  managed  in  the  way 
of  trade,  they  should  be  privileged.  It  does  not  appear  to  me 
that  those  words  are  to  be  scanned  with  any  critical  nicety. 
I  should  be  disposed,  certainly,  rather  to  enlarge  than  to  narrow, 
or  cripple  in  any  manner,  the  construction  of  the  words  "  carried, 
wrought,  or  managed  in  the  way  of  trade  or  employment."  It 
was  contended,  on  behalf  of  the  defendant,  that  we  ought  to  look 
at  the  principle,  and  to  see  on  what  it  depended ;  and  that,  from 
the  earlier  cases,  it  appeared  to  depend  altogether  on  the  obliga- 
tion of  the  party  to  receive  the  goods ;  which  obligation,  it  was 
insisted,  gave  him  the  right  to  a  lien  on  the  goods ;  and  that 
such  obligation  was  the  foundation  of  the  privilege.  It  is  not 
important  to  the  present  inquiry  what  might  originally  have 
been  the  foundation  of  the  privilege,  but  it  has  obtained  now 
so  long,  that  we  have  lost  sight  of  what  is  called  the  original 
foundation  of  it ;  and  it  is  laid  down  as  a  general  principle,  that 
the  privilege  exists  in  favour  of  commerce,  trade,  and  public 
convenience.  It  appears  to  me,  therefore,  that  this  falls  within 
all  the  cases.  They  were  very  much  reviewed  in  the  case  of 
[  *392  ]  Wood  v.  Clarke,  which  *was  alluded  to  in  the  course  of  the 
argument;  there  the  rule  was  laid  down  by  Lord  Lyndhurst, 

(1)  Salk.  250. 
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with  the  acquiescence  of  the  whole  Court;  and  all  the  cases 
were  then  cited,  and  the  principle  I  have  alluded  to  was  there 
recognised  and  confirmed.  I  should  have  great  difficulty  in 
saying  that  there  is  any  distinction  between  the  present  case 
and  the  case  of  a  factor :  goods  are  deposited  with  the  factor  for 
the  purpose  of  sale,  and,  I  believe,  the  common  course  of  all 
auctioneers  is  to  receive  goods  and  charge  so  much  for  ware- 
house room,  if  not  sold  at  the  time  and  left  there  till  a  convenient 
opportunity  for  selling  them  may  arise.  Whether  the  auctioneer 
was  paid  in  the  form  of  commission,  or  how  he  was  paid  in  this 
particular  instance,  does  not  appear.  But,  were  or  were  not  the 
goods  in  question  delivered  on  the  premises  for  the  purpose  of 
sale,  and  in  the  way  of  his  general  employment  as  an  auctioneer? 
And  is  it  not  matter  of  great  public  convenience,  that  facility 
should  be  afforded  to  this  mode  of  disposing  of  goods  of  every 
description  ?  With  respect  to  the  suggestion  of  fraud,  it  appears 
to  me  that  the  plaintiff  is  not  in  any  manner  connected  with  any 
fraud.  The  auctioneer  takes  a  variety  of  goods  of  different 
persons ;  and  they  seem  to  be  all  equally  privileged  if  they  go 
there  for  the  purpose  of  sale ;  it  is  impossible  for  the  landlord 
to  suppose  that  the  auctioneer  is  dealing  with  those  goods, 
or  managing  them,  as  if  they  were  his  own.  Under  all  the 
circumstances  of  the  case,  I  think  that  we  should  very  much 
restrict  the  rule,  which  has  been  too  long  established  now  to  be 
broken  in  upon,  if  we  were  to  arrive  at  the  conclusion  that  these 
goods  on  the  premises  of  the  auctioneer  for  the  purpose  of  sale 
were  not  privileged  from  distress. 


Adams 

r. 
Grane. 


Gurney,  B.,  concurred. 


Rule  absolute. 


GLEADOW  and  Others,  Executors  of  GLEADOW,  v. 
ATKIN  and  Another,  Executors  of  ATKIN*. 

(1  Crompton  &  Meeson,  410—429 ;  S.  C.  3  Tyrwh.  289 ;  2  L.  J.  (N.  S.)  Ex.  153.) 

Where,  in  debt  on  a  bond  more  than  twenty  years  old,  to  rebut  the 
presumption  of  payment,  the  obligee  gave  evidence  of  payments  of 
interest  by  the  obligor  to  A.  B.,  equal  in  amount  to  the  interest  that 
would  become  due  on  the  bond :  Held,  that  an  indorsement  on  the  bond 


1833. 

Exch.  of 
Plea*. 

[410] 
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Atkin. 


G  lea  dow  in  the  hand  writing  of  the  obligee,  and  which  appeared  to  have  been 

_*•_  made  at  or  about  the  time  when  the  bond  was  executed,  but  which  was 

not  proved  to  have  been  ever  seen  by  the  obligor,  stating  that  the  bond 
was  given  to  the  obligee  in  trust  for  A.  B.,  was  admissible  in  evidence 
to  connect  the  payments  of  interest  with  the  bond. 

Debt  on  bond  by  the  plaintiffs,  as  executors  of  .Robert  Gleadow, 
deceased,  against  the  defendants,  executors  of  John  Atkin, 
deceased. 

Pleas — First,  Non  est  factum.  Secondly,  Solvit  ad  diem. 
Thirdly,  Solvit  post  diem.     Upon  which  issues  were  joined. 

At  the  trial  before  Parke,  J.,  at  the  last  Summer  Assizes  at 
York,  it  appeared  that  in  the  year  1800,  a  Mr.  Cuthbert  Thew 
died,  having  made  a  will,  by  which  lie  bequeathed  to  the  said 
Robert  Gleadow  and  the  said  John  Atkin,  and  the  survivor  of 
them,  certain  personal  property,  in  trust  to  sell  and  dispose 
of  the  same;  and,  when  converted  into  money,  to  place  the 
proceeds  out  on  such  real  or  other  sufficient  security  as  they 
should  approve  of,  and  then  to  pay  the  interest  thereof  to  his 
wife,  Margaret  Thew  (who  at  the  time  of  the  trial  was  still  living), 
for  her  life ;  and  after  her  decease,  to  pay  the  principal  monies 
in  discharge  of  certain  legacies.  The  will  contained  the  usual 
declaration,  that  each  of  the  trustees  should  be  only  answerable 
for  his  own  acts.  The  testator  appointed  the  said  R.  Gleadow 
and  John  Atkin,  joint  executors  of  his  will,  which  they  duly 
proved  on  the  6th  of  November,  1800.  The  executors  received 
the  sum  of  2502.  under  this  will,  and  Atkin,  wishing  to  make  use 
of  the  money,  agreed  to  give  Gleadow  a  bond  for  the  amount, 
which  he  accordingly  did  on  the  17th  day  of  September,  1805. 
Atkin  died  in  1827,  and  Gleadow  before  that  time.  The  execu- 
tion of  the  bond  was  proved  by  one  of  the  attesting  .witnesses, 
William  Pybus,  and  it  was  produced  and  read.  On  the  back 
of  the  bond  there  was  the  following  indorsement : 

"  I,  the  within-named  Robert  Gleadow,  do  hereby  acknowledge 
[  *±n  ]      that  the  within-mentioned  principal  sum  of  *250Z.  is  not  my 
own  proper  money,  but  trust  money  under  the  will  of  the  late 
Cuthbert  Thew,  to  be  placed  out  by  myself  and  the  within- 
named  John  Atkin.     As  witness  my  hand,  17th  September,  1805. 

"Robert  Gleadow." 
44  Witness,  William  Pybus." 
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The  bond  being  twenty-seven  years  old,  the  plaintiffs,  to  rebut  Glbadow 
the  presumption  of  payment,  proved  payment  of  interest  by  Atkin  atktn. 
to  Mrs.  Thew,  equal  in  amount  to  the  interest  that  would  become 
due  on  the  bond,  about  the  year  1826  or  1827 ;  and,  in  order  to 
apply  that  payment  to  this  bond,  proposed  to  give  the  indorse- 
ment in  evidence.  It  was  proved  by  the  attesting  witness, 
William  Pybus,  that  it  was  his  signature,  as  attesting  witness; 
but  the  only  recollection  he  had  of  it,  was  from  seeing  his  name 
as  a  witness  to  the  indorsement.  The  indorsement  was  written 
and  the  bond  filled  up  by  Pybus.  The  date  of  the  bond  and  of 
the  memorandum  were  in  the  handwriting  of  another  person, 
named  Jackson.  The  memorandum  bore  the  same  date  as  the 
bond.  The  signature  of  Gleadow  to  the  bond  and  memorandum 
appeared  to  have  been  written  with  different  ink.  It  did  not 
appear  that  the  obligor  had  ever  seen  the  indorsement. 

Pollock,  for  the  defendants,  objected  that  the  indorsement 
was  not  admissible  in  evidence ;  but  the  learned  Judge  overruled 
the  objection,  giving  the  defendants  leave  to  move  to  enter  a 
nonsuit. 

F.  Pollock,  having  obtained  a  rule  accordingly — 

jR.  Alexander  shewed  cause : 

The  indorsement  was  admissible  in  evidence — First,  on  the 
ground  of  its  being  a  contemporaneous  act  with  the  execution 
of  the  bond,  and  forming  part  of  the  original  transaction.  The 
cases  on  this  subject  are  collected  in  1  Phill.  on  Evid.  231-2, 
and  the  rule  is  thus  laid  down :  "  Hearsay  is  often  admitted  *in  [  *4i2  ] 
evidence,  as  constituting  a  part  of  the  transaction  which  is  the 
subject  of  the  inquiry ;  the  meaning  of  which  seems  to  be,  that, 
where  it  is  necessary  to  inquire  into  the  nature  of  a  particular 
act,  or  the  intention  of  the  person  who  did  the  act,  proof  of  what 
the  person  said  at  the  time  of  doing  it,  is  admissible  in  evidence 
for  the  purpose  of  shewing  its  true  character.' '  In  Kent  v. 
Lowen  (l)  it  was  held  that  letters  from  the  payee  to  the  maker, 
stating  the  consideration  between  them,  if  shewn  to  have  been 

(1)  1  Cowp.  177,  180  d. 
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Gleadow  contemporaneous  with  the  making  of  the  note,  are  admissible  in 
atkin.  evidence  to  prove  the  consideration  passing  between  the  parties. 
On  the  same  principle,  in  Thompson  and  wife  v.  Trer  anion  (l), 
which  was  an  action  of  trespass  and  assault,  Lord  Chief  Justice 
Holt  allowed  what  the  wife  said  immediately  on  receiving  the 
injury  to  be  given  in  evidence.  In  Aveson  v.  Lord  Kinnaird  (2), 
(where,  in  an  action  on  a  policy  of  insurance  for  life,  in  order  to 
ascertain  whether  the  deceased  was  in  a  good  state  of  health  on 
the  day  of  the  insurance,  it  became  material  to  consider  what  the 
state  of  health  was  both  before  and  after  that  day),  the  account 
which  the  deceased  gave  some  days  after  obtaining  the  certificate 
of  good  health,  respecting  her  state  on  the  former  day,  was 
admitted  at  the  trial  as  evidence  on  the  part  of  the  defendant ; 
and  the  Court  of  King's  Bench  were  of  opinion  that  it  had  been 
properly  admitted.  If,  therefore,  this  be  a  contemporaneous  act, 
it  is  admissible  in  evidence.  Then,  was  it  a  contemporaneous 
act?  The  date  of  the  indorsement  corresponds  with  the  date 
of  the  bond ;  and  the  presumption  is,  that  it  was  rightly  done. 
Gleadow  could  have  had  no  interest  to  put  this  declaration  of 
trust  on  the  bond  at  any  subsequent  time.  But  it  may  be  said, 
that  the  colour  of  the  ink  was  different.  This  was  a  bond  to 
be  executed  by  the  obligor,  Atkin,  only;  although  executed  by 
Gleadow  also.  But  it  was  not  necessary  that  Gleadow  should 
[  *4i3  ]  sign  the  indorsement  at  the  same  time  *and  with  the  same 
ink.  He  might  have  signed  it  at  his  own  house  afterwards, 
in  the  presence  of  Pybus,  who  attested  the  execution  of  both 
the  bond  and  indorsement.  In  Burgh  v.  Preston  (3),  it  was 
held  that  the  memorandum  must  be  taken  as  part  of  the 
instrument,  if  written  before  it  is  executed;  and  Lord  Kenton 
there  cites  Moor,  679,  where  the  question  was,  "Whether 
a  memorandum  indorsed  on  a  bond  before  the  execution 
of  it,  should  be  considered  as  explanatory  of  the  intention 
of  the  parties  respecting  the  operation  of  the  condition : " 
Pophah,  J.,  was  clearly  of  opinion  that  it  should,  it  being 
a  contemporary  act. 

Secondly,  the  indorsement  is  admissible  as  a    declaration 

(1)  Skin.  402.  (3)  5  B.  B.  416  (8  T.  B.  483). 

(2)  8  B.  B.  455  (6  East,  188). 


vol.  xxxviii.]     1888.    EX.     1  CR.  &  M.  418—414.  639 

against  interest.  The  rale  laid  down  in  Phill.  on  Evidence  (l)  Gleadow 
applies  in  every  respect:  "The  declarations  or  statements  of  atkik. 
deceased  persons  have  been  admitted  in  many  cases  where  they 
appear  to  be  made  against  their  interest,  as  entries  in  their 
books,  charging  them  with  the  receipt  of  money  on  the  account 
of  a  third  person,  or  acknowledging  the  payment  of  money  due 
to  themselves ;  in  either  case,  the  entry  is  to  their  own  imme- 
diate prejudice."  And,  as  it  is  said  by  Sir  T.  Plumbr  in  Short 
v.  Lee  (2),  "  The  principle  is,  that  the  entry  is  made  by  an 
individual  conusant  of  a  fact,  at  a  time  when  it  was  not  in 
dispute,  having  no  interest  to  make  a  false  entry,  and  making 
one  tending  to  charge  himself."  So,  in  Ivat  v.  Finch  (3),  it 
was  held,  upon  an  issue  between  A.  and  B.,  whether  G.  died 
possessed  of  certain  property,  that  evidence  might  be  given  of 
declarations  made  by  C.  that  she  had  assigned  the  property  to 
A.  In  Roe  v.  Rowlings  (4),  Lord  Ellbnborouoh,  in  delivering 
the  judgment  of  the  Court,  said :  "  The  contents  of  the  paper 
were  adverse  to  the  title  of  the  person  who  had  the  possession  of 
it,  by  diminishing  the  interest  in  *the  fine  on  the  renewal,  in  the  [  **i*  ] 
same  proportion  as  it  raised  the  rent  to  be  reserved.  Then,  at 
such  a  distance  of  time,  with  the  means  of  knowledge  which  he 
had  of  the  fact,  and  his  interest  in  declaring  it  the  other  way, 
we  think  that  his  declaration  is  evidence  to  go  to  the  jury."  So, 
in  this  case,  the  indorsement,  adverse  to  the  interest  of  the  party 
making  it,  remained  in  the  possession  of  the  party  making  it. 
In  Searle  v.  Lord  Barrington  (5),  it  was  held  that  indorsements 
on  the  bond,  in  the  handwriting  of  the  obligee,  of  payments  of 
interest,  were  admissible  in  evidence,  to  rebut  the  presumption 
that  the  bond  had  been  paid.  That  was  an  action  on  a  bond, 
brought  by  the  plaintiff,  as  administratrix  of  her  deceased  hus- 
band (the  obligee)  against  the  defendant,  as  administrator  of  the 
obligor.  The  defendant  insisted  on  the  length  of  time  that  had 
elapsed  between  the  date  of  the  bond  and  the  commencement  of 
the  action,  which  was  about  twenty-seven  years,  as  raising  a 
presumption  that  the  money  had  been  paid.     In  answer  to  this, 

(1)  Vol.  1,  255.  (4)  8  R.  E.  632  (7  East,  279,  290). 

(2)  2  Jac.  &  W.,  at  p.  475.  (5)  2  Phil,  on  Ev.  172 ;  2  Str.  826 ; 

(3)  9  R.  R.  716  (1  Taunt.  141).  8  Mod.  279;  2  Ld.  Ray.  1370 
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Gleadow  the  plaintiff  offered  in  evidence  two  indorsements  on  the  bond, 
atkik.  in  the  handwriting  of  the  obligee,  one  dated  in  December,  1699, 
the  other  in  March,  1707,  purporting  that  the  whole  of  the 
interest  had  been  paid  up  to  the  time  of  those  dates.  The  Court 
of  King's  Bench  held  that  the  indorsements  in  question  ought  to 
have  been  left  to  the  consideration  of  the  jury.  The  case  having 
been  subsequently  removed  to  the  Exchequer  Chamber,  and 
from  thence  to  the  House  of  Lords,  the  judgment  of  the  Song's 
Bench  was  affirmed.  There  no  proof  appeared  to  have  been 
given  of  the  indorsements  having  been  made  at  the  time  when 
they  bore  date ;  and  this  was  one  of  the  grounds  of  objection  on 
the  argument  in  the  House  of  Lords.  Nor  was  there  any  other 
direct  proof  of  the  indorsements  having  been  made  within 
twenty  years.  So,  in  BoBworth  v.  Cotchett  (l),  it  was  determined 
[•415]  *by  the  House  of  Lords,  that,  where  the  payee  of  a  promissory 
note  had  written  indorsements  of  the  half-yearly  payment  of 
interest,  from  the  time  of  making  the  note  until  his  death  (which 
happened  within  six  years  of  the  date  of  the  note),  like  indorse* 
ments  of  his  executor  (who  died  before  the  commencement  of  the 
action),  were  admissible  in  evidence  in  answer  to  a  plea  of  the 
Statute  of  Limitations ;  though  there  was  no  extrinsic  evidence 
offered  of  the  time  when  the  indorsements  were  made,  and 
though  more  than  six  years  had  elapsed  between  the  death  of  the 
maker  of  the  note  and  that  of  the  executor.  It  is  submitted  that 
those  two  cases  shew,  not  merely  that  the  indorsements  were 
admissible,  but,  that  the  date,  at  which  they  purported  on  the 
face  of  them  to  be  made,  must  be  taken,  prima  facie  at  least,  to 
be  the  time  when  they  were  made.  In  Sanders  v.  Meredith  (2), 
it  was  held  that  payment  within  twenty  years  of  interest  accruing 
before  twenty  years,  indorsed  on  the  bond,  is  an  acknowledgment 
that  the  principal  was  then  due,  sufficient  to  rebut  the  presump- 
tion of  payment.  In  that  case  the  bond  was  dated  the  2nd  of 
June,  1804,  and  the  indorsement  relied  on  was  as  follows : 
"Exeter,  August  13th,  1808.  Received  of  the  within-named 
J.  W.  three  years'  interest  on  the  within  bond,  due  the  2nd  of 
June,  1807.  Daniel  Sanders."  Mr.  Justice  Bayley  there  says : 
"It  is  said,  that  this  was  not  a  payment  of  interest  accruing 
(1)  2  Phil,  on  Ev.  143.  (2)  3  M.  &  By.  116. 
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within  twenty  years,  but  up  to  June,  1807,  only.     I  think  it  was     Gleadow 
an  acknowledgment  that  it  was,  at  that  period,  a  good,  valid,       atkim. 
subsisting  bond."     And  Mr.  Justice  Parke  says :  u  The  simple 
payment  of  interest  which  has  accrued  within  twenty  years,  is  a 
clear  acknowledgment  that  the  bond  was  unsatisfied.    Payment 
within  twenty  years  of  interest  which  accrued  beyond  the  twenty 
years,  is  only  proof  that  such  a  bond  once  existed.      But  the 
making  of  the  indorsement  on  the  bond  itself,  in  1808,  is  an 
admission  that  the  debt  was  a  valid  subsisting  *debt  within  the       [  *4ir>  ] 
twenty  years.     I  rely  not  so  much  on  the  payment  of  interest  as 
upon  this  circumstance." 

(Bayley,  B. :  Was  the  indorsement  attested  in  that  case  ?) 

No ;  but  a  witness  was  called,  who  proved  the  fact  of  payment. 
The  case  of  Chambers  v.  Bernasconi  (l),  which  is  relied  on  by  the 
other  side,  does  not  apply  to  the  point  in  discussion.  There  the 
question  was,  whether  a  written  memorandum,  sent  by  a  sheriff's 
officer  to  the  sheriff's  office,  and  there  filed,  stating  that  he  had 
arrested  A.  B.  at  a  particular  place,  was  admissible  in  evidence 
to  prove  the  place  of  such  arrest.  Lord  Lyndhurst  there  says  : 
"  I  am  of  opinion  that  the  reception  of  such  evidence  goes  much 
beyond  any  of  the  cases  on  the  8ubject.,,  And  Mr.  Baron 
Bayley  there  says :  "I  doubt,  even  supposing  that  this  paper 
was  receivable  at  all,  whether  it  was  receivable  to  prove  the 
place  where  the  arrest  happened.  The  principle  acted  upon 
in  the  cases  of  Doe  v.  Rob$on(2),  Higham  v.  Ridgivay(a),  and 
Middleton  v.  Melton  (4),  was,  that  it  was  against  the  interest  of 
the  party  to  make  the  statement  at  the  time  of  making  it. 
Now,  I  cannot  see  how  the  statement,  in  the  present  case, 
was  against  the  interest  of  the  officer."  No  one  can  doubt 
here,  that  this  indorsement  was  against  the  interest  of  the 
obligee. 

(Bayley,  B. :  This  was  an  indorsement  which  Gleadow  wa& 
bound  to  make  in  discharge  of  a  moral  duty.) 

(1)  1  Cr.  &  J.  451.  (4)  34  R.   R.   423   (10   B.    &    C. 

(2)  13  R.  R.  361  (15  East,  32).  317). 

(3)  10  R.  R/235  (10  East,  109). 
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gleadow  Yes;  and  therefore  the  evidence  is  more  authenticated.  The 
Atkin.  case  of  Searle  v.  Lord  Barrington  was  followed  by  the  case  of 
Turner  v.  Crisp  (1).  There  an  indorsement  by  the  obligee,  pur- 
porting that  part  of  the  principal  sum  had  been  received,  if  made 
after  the  presumption  of  payment  had  arisen,  was  held  to  be 
clearly  inadmissible.  The  distinction  there  is,  that,  after  twenty 
years,  it  was  the  interest  of  the  obligee  to  make  the  indorse- 
ment, because,  then  the  presumption  of  payment  would  have 
begun  to  run. 

[  *417  ]  (Bayley,  B. :  *The  same  distinction  was  taken  in  Glyn  v. 

Bank  of  England  (2),  that  the  indorsement  was  against  the 
interest  of  the  obligee.) 

Yes ;  and  that  case  recognises  SearU  v.  Lord  Barrington.  That 
case  was  much  pressed,  and  it  was  objected  that  it  would  be 
making  a  man's  own  handwriting  evidence  for  himself.  Lord 
Hardwicke  there  says  :  "  The  rule  is,  that  a  man  cannot  make 
evidence  for  himself.  What  he  writes  or  says  for  himself  cannot 
be  evidence  of  his  right ;  and,  consequently,  cannot  be  for  his 
representatives  claiming  in  his  right  and  place.  As  to  the  cases 
cited  to  prove  that  it  may,  the  first  is  that  of  indorsements  by 
the  obligee  of  the  payment  of  interest ;  but  that  is  different :  it 
is  not  a  case  to  prove  the  original  right  to  the  thing  in  demand 
at  all.  Indorsements  by  the  obligee  of  the  payment  of  interest 
of  a  bond  are  evidence  against  that  obligee  originally  in  the 
nature  of  the  thing  ;  and  the  other  is  only  consequential  evidence 
to  take  it  out  of  the  presumption  arising  from  length  of  time, 
that  he  ought  to  have  the  benefit  of  it  on  the  other  hand ;  and 
in  that  case,  (viz.  Searle  v.  Lord  Barrington,)  I  take  it  the 
indorsements  were  made  and  bore  date  within  the  twenty  years ; 
for  if  those  indorsements  were  made  after  the  expiration  of 
twenty  years,  though  they  were  evidence  of  the  actual  payment 
of  interest  after  that  time,  they  would  not  be  evidence  to  take  it 
out  of  the  presumption." 

(Bayley,  B. :  Here  this  must  be  against  the  interest  of  the 
obligee  at  all  times.) 

(1)  2  Str.  827.  (2)  2  Ves.  Sen.  43. 
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F.  Pollock  and  Cresswell,  contra :  Glbadow 

r. 

The  question  involved  in  this  case  is  very  important,  viz.  atkin. 
under  what  circumstances  an  entry  made  by  a  party  may  be 
used  as  evidence  in  his  own  behalf.  Various  cases  have  been 
cited,  bearing  some  resemblance  to  the  present,  and  several 
grounds  have  been  stated  on  which  it  is  said  that  the  indorse- 
ment in  question  was  admissible  in  evidence.  But  if  those 
cases  are  divided  into  classes,  and  the  principles  *upon  which  [  *418  ] 
they  proceeded  are  examined,  it  will  be  seen  that  one  class  only 
is  applicable  to  the  present — and  as  the  cases  even  of  that  class 
are  distinguishable  from  this,  and  the  principle  on  which  they 
proceeded  has  been  reprobated  by  the  Legislature,  the  Court  will 
not  extend  the  rule,  so  as  to  make  it  govern  their  decision  in 
this  instance. 

First,  it  was  said,  that  it  was  the  duty  of  the  obligee  to  make 
this  indorsement,  and  that  the  rule  omnia  presumuntur  rite  esse 
acta  applies;  and  that  the  party  must  be  presumed  to  have 
performed  that  duty  properly. 

(Bayley,  B. :  That  is  not  put  as  a  distinct  ground,  but  only  as 
a  circumstance  in  the  case.) 

If  it  be  not  a  distinct  ground  it  ought  not  to  assist  the  plaintiff, 
for  questions  of  evidence  should  be  decided  by  some  acknow- 
ledged principle.  But,  if  the  Court  will  look  to  the  principle  of 
the  rule  of  law  alluded  to,  they  will  see  that  the  duty  of  the 
party  ought  to  form  no  ingredient  in  considering  the  question  of 
the  admissibility  of  this  indorsement  in  evidence.  Presumptions 
arising  from  the  act  being  according  to  the  duty  of  the  party, 
(more  properly  called  presumptions  of  innocence),  means  only, 
that,  where  it  is  the  duty  of  a  public  officer  to  do  a  certain  act, 
and  he  would  be  criminally  responsible  for  not  doing  it,  he 
shall,  in  the  absence  of  conflicting  evidence,  be  presumed  to 
have  done  it  (l). 

(Bayley,  B. :  The  law  never  presumes  illegality.) 

Here,  it  is  not  so  the  duty  of  the  party  to  make  the  indorsement, 

that  you  would  presume  that  he  did  it,  without  evidence  to  shew 

(1)  William*  v.  East  India  Company,  6  B.  B.  589  (3  East,  192). 
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gleadow     that  he  had  made  it.     It  is,  at  most,  only  a  moral  obligation. 

Atkin.  It  was  as  much  the  duty  of  the  obligee  to  keep  regular  accounts 
of  the  trust  fund,  as  to  make  indorsements  on  the  bond.  Would 
the  Court  presume  that  he  had  done  so  ?  or,  if  he  had,  that  they 
were  correct?  Or,  would  an  entry  in  the  trustee's  book  have 
been  evidence  against  the  obligor  ?  If  not,  this  is  not  evidence 
on  the  ground  of  duty.  If  it  was  the  duty  of  the  obligee,  it  was 
also  the  duty  of  the  obligor  to  keep  such  an  account.     But  surely 

[  *419  ]  *an  entry  made  by  the  obligor,  that  he  had  given  such  a  bond 
to  the  obligee  for  securing  trust  money,  would  not  be  evidence 
against  the  obligee;  yet  that  is  in  the  course  of  duty,  and 
against  the  interest  of  the  party,  and  never  could,  in  any  event, 
do  him  good.  It  is  submitted,  therefore,  that,  in  this  case, 
there  was  no  duty  for  the  non-performance  of  which  the  party 
was  responsible ;  and  not  being  so,  the  rule  does  not  apply. 

Secondly,  it  is  said  that  this  is  evidence  as  part  of  the  res 
gesUe,  and  as  an  act  contemporaneous  with  the  execution  of  the 
bond ;  and  the  case  of  Kent  v.  Low  en  (l)  has  been  cited :  but 
that  was  a  very  different  case  from  the  present.  That  was  an 
action  by  the  indorsee  against  the  maker  of  a  note.  The  defence 
was  usury ;  to  prove  which,  letters  written  by  the  payee,  under 
wThom  the  plaintiff  claimed,  negotiating  for  the  bill  on  usurious 
terms,  were  offered  in  evidence.  Lord  Ellbnborough  held, 
"  that  they  were  equally  admissible  with  an  oral  declaration; "  of 
which  there  is  no  doubt.  They  were  offered  as  evidence  against 
the  party  claiming  under  the  writer;  here,  for  him.  Aveson  v. 
Kinnaird  (2)  is  the  leading  case  as  to  the  admissibility  of  con- 
temporaneous declarations.  There  an  assertion  of  a  wife  was 
admitted  against,  not  for  the  husband.  That  was  an  action  by 
the  husband  on  a  policy  of  insurance  on  the  life  of  his  wife,  and 
the  evidence  was  held  admissible  for  two  reasons :  1st,  To  con- 
tradict a  surgeon ;  2ndly,  That  his  opinion  of  her  health  being 
founded  on  her  answers  to  questions,  her  other  assertions,  also, 
were  admissible.  There  the  evidence  was  admitted  on  the 
principle  of  necessity.  If,  here,  Atkin  had  made  the  indorse- 
ment, the  case  might  be  different ;  it  would  be  explanatory  of 
his  act  in  giving  the  bond,  and  the  party  taking  the  bond  would 
(1)  1  Camp.  177.  (2)  S  R.  R.  4oo  (6  East,  188). 
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know  it.    But  suppose  Atkin  had,  on  the  day  of  executing  the     Gleadow 
bond,  made  an  entry  in  a  book  of  his  own  that  the  bond  was       atkin. 
given  for  trust  money,  would  that  affect  Gleadow  ?    If  the  thing 
is  evidence  as  part  of  the  res  gest<c,  it  would  affect  him.     There  . 
*was  nothing  to  shew  that  Atkin  was  a  party  or  privy  to  the       [*420] 
indorsement,   it  could  not  therefore   be  part  of  the  res  gesUe 
between  him  and  Gleadow.     Next,  it  was  said  that  the  indorse- 
ment might  be  read  as  an  entry  made  against  the  interest  of  the 
party  making  it.     But  the  class  of  cases  establishing  that  point 
are  wholly  distinguishable  from  the  present.    They  are  excep- 
tions out  of  another  rule,  viz.  that  hearsay  is  not  evidence ;    and 
do  not  establish  any  exception  out  of  the  rule  that  a  party 
shall  not  make  evidence  for  himself.     This  appears  clearly  from 
JJigham  v.  Ridgway  (l),  which  is  the  leading  case  on  this  head, 
and  where  Mr.  Justice  Baylby  says:    "If  a  party,  who   has 
knowledge  of  the  fact,  make  an  entry  of  it,  whereby  he  charges 
himself  or  discharges  another,  upon  whom  he  would  otherwise 
have  a  claim,  such  entry  is  admissible  evidence  of  the  fact  after 
the  death  of  the  party,  if  he  could  have  been  examined  as  to  the 
fact  in  his  lifetime."     That  principle  is  rightly  stated. 

;Bayley,  B. :  The  principle  decided  there  was,  that  the  mid* 
wife  had  peculiar  means  of  knowledge,  had  no  interest  to 
misrepresent,  and  the  entry  was  against  his  interest.) 

There  the  party  could  have  been  examined,  if  alive ;  and  Wairen 
v.  GrenviUe  (2)  proceeded  on  the  same  ground.  Now  here,  if  this 
party  had  been  alive,  he  could  not  have  been  examined ;  and  if 
it  would  not  be  allowed  as  evidence  on  oath,  much  less  ought 
it  to  be  received  as  a  declaration  without  oath.  In  the  other 
cases  the  evidence  was  admitted,  because  they  were  declarations 
against  the  interest  of  the  party  at  the  time ;  and  if  the  party 
had  been  alive,  he  might  have  been  called  as  a  witness,  as  in 
I  vat  v.  Finch  (3).  Here,  if  the  action  bad  been  by  Gleadow, 
would  it  have  been  evidence  that  some  person  had  heard  him 
say  the  bond  was  given  for  trust  money?    It  is  apprehended 

(1)  10  R.  R.  235  (10  East,  109).      (3)  9  R.  R.  716  (1  Taunt.  141). 

(2)  2  Str.  1129. 
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Oleadow  not;  but  if  so,  the  indorsement  is  no  better,  as  it  does  not 
atkin.  appear  that  the  obligor  ever  saw  it.  There  is  only  one  instance 
where  it  has  been  held,  that  entries  made  by  a  person  standing 
[  *42i  ]  in  the  same  situation  as  the  party  to  the  suit,  *could  be  received 
in  evidence;  and  that  was  expressly  on  the  ground  that  they 
never  could  be  evidence  for  him,  viz.  entries  by  a  deceased 
rector,  which  were  held  to  be  evidence  for  his  successor.  The 
cases  of  declarations  against  interest  are  not  exceptions  out  of 
the  rule  that  a  party  cannot  make  evidence  for  himself,  but  that 
hearsay  is  not  evidence. 

The  last  class  of  cases  to  be  noticed,  namely,  receipts  of  money 
indorsed  upon  bonds  and  notes  are  anomalous,  not  to  be 
extended,  and  distinguishable  from  the  present.  There  the 
indorsements  were  on  the  instrument,  and  in  favour  of  the 
defendant,  as  well  as  against  the  plaintiff;  and  the  instrument 
could  not  be  enforced  without  shewing  them  and  giving  the 
defendant  the  benefit  of  them.  Outram  v.  Morewood  (1)  shews 
that  Searle  v.  Lord  Bamnflton  has  never  been  approved  of. 

(Baylby,  B. :  I  happen  to  have  discovered,  by  my  own  researchr 
that  evidence  was  given  in  Searle  v.  Lord  Barri/igton  of  the  time 
when  the  indorsements  were  made.  It  is  not  stated  in  the 
Reports.  That  not  being  stated  may  have  been  an  objection 
made  to  the  case.) 

The  principle  of  that  case  is  discountenanced  by  the  Legislature 
in  Lord  Tenterden's  Act,  as  far  as  regards  parol  instruments, 
and  it  affords  a  good  rule  to  apply  to  instruments  under  seal. 
Besides,  it  may  be  fairly  assumed  in  that  and  the  cases  which 
have  followed  it,  that  the  entry  was  made  at  the  time  of  pay- 
ment, and  the  party  paying  is  assumed  to  have  seen  the  entry 
made.  In  Sanders  v.  Meredith,  the  argument  turned  on  the 
fact  that  the  party  paying  the  money  was  present  when  the 
indorsement  was  made.  Mr.  Justice  Parke  says :  "  The  making 
the  indorsement  on  the  bond  itself,  in  1808,  is  an  admission 
that  the  debt  was  a  valid,  subsisting  debt,  within  twenty  years. 
I  rely   not  so  much  on  the  payment  of  interest  as  on  this 

(1)  12  E.  R.  542  (5  T.  R.  121,  14  East,  330  ».). 
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circumstance.  They  make  no  demand  of  the  bond,  the  bond  is  not  Gleadow 
delivered  up;  but  an  indorsement  is  made  *on  the  bond."  He  atkix. 
relies  on  the  indorsement  being  made  in  the  presence  of  the  [  **22  ] 
party  paying  the  money.  On  principle,  the  only  way  in  which 
an  indorsement  is  admissible  in  evidence,  is  as  a  declaration 
against  the  interest  of  the  plaintiff,  and  in  favour  of  the  defen- 
dant, and  made  in  the  presence  of  the  party  paying  the  money. 
There  is  no  case,  from  Seai'le  v.  Lord  Barrington  to  the  present 
time,  in  which  it  has  been  held  that  a  parol  declaration  would  be 
admissible,  although  in  the  terms  of  the  indorsement.  If  not, 
it  must  derive  weight  from  being  on  the  bond.  It  can  only  be 
admissible  on  the  ground  that  it  is  an  act  done  inter  partes,  or  in 
favour  of  the  defendant  as  well  as  against  the  interest  of  the 
plaintiff.  This  may  be  said  to  be  against  the  interest  of  the 
plaintiff,  but  it  is  not  clear.  If  he  has  received  the  trust  money, 
he  is  responsible  whether  he  has  taken  security  or  not.  The 
Court  has  decided  that  it  was  an  improper  security  (l).  Whilst 
the  bond  remained  in  his  hands,  it  could  not  be  given  in  evidence 
against  him. 

(Bayley,  B. :  Suppose  Gleadow  died  insolvent  and  his  creditors 
claimed  this  money,  could  they  have  recovered  it  on  this  bond, 
in  the  face  of  that  indorsement  ?) 

The  money  recovered  by  his  executors  will  benefit  his  creditors, 
for  it  will  exonerate  his  estate  from  the  claims  of  the  cestui 
que  trust. 

(Bayley,  B. :  You  are  aware  of  Middleton  v.  Melton  (2).  I 
think  that  lays  down  this  as  a  general  proposition,  that  an  entry 
by  a  man  against  his  interest  is  evidence  against  all  the  world.) 

That  was,  like  Higham  v.  Iiidgway,  an  exception  out  of  the  rule 

against  hearsay  evidence. 

Cur.  adv.  vtdt. 

Bayley,  B. : 

This  was  an  action  brought  on  a  bond  by  the  executors  of 
Gleadow  against  the  executors  of  Atkin ;  and  the  question  was, 
whether  an  indorsement  on  the  bond  was  admissible  in  evidence. 

(1)  2  Cr.  &  J.  548.  (2)  34  E.  R.  423  (10  B.  &  C.  317). 
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olkadow     The  memorandum  in  question  *declared,  that  the  money,  which 
atktn.       was  the  subject  of  that  bond,  was  trust  money  to  be  placed  out 

[  *42.h  ]  by  Gleadow  and  Atkin,  as  executors  of  the  will  of  one  Cuthbert 
Thew.  There  was  no  question  here  as  to  the  effect  of  the 
indorsement.  The  only  question  was,  as  to  its  admissibility  in 
evidence.  There  can  be  no  doubt,  upon  looking  at  the  bond,  and 
at  Pybus's  testimony,  that  the  indorsement  existed  either  con- 
temporaneously with  the  bond,  or  was  executed  about  the  same 
time.  There  is  the  same  handwriting,  the  same  blank  for  the 
date,  the  blank  filled  up  and  in  the  same  hand.  Pybus  would 
not  have  put  his  name  to  it,  had  he  not  seen  it  signed.  The 
Judge  who  tried  the  cause,  had  no  doubt  that  it  was  signed  long 
before  the  trial.  I  take  the  rule  to  be,  that  the  declarations  of  a 
person  having  peculiar  means  of  knowledge,  having  no  interest 
to  misrepresent,  and  making  a  declaration  against  his  interest, 
are  admissible  in  evidence  after  his  death.  This  rule  is  supposed 
to  be  varied  by  Higham  v.  Ridgway,  and  I  am  there  supposed  to 
have  used  an  expression  which  would  be  a  qualification  of  the 
rule.  The  expression  reported  to  have  been  used  by  me  in  that 
case  is  "  if  he  could  have  been  examined  to  it  in  his  lifetime." 
That  qualification  is  not  introduced  in  any  other  case ;  but  the 
rule  is  invariably  laid  down  without  any  such  qualification :  and 
I  have  great  doubts  whether  I  ever  used  the  expression.  If  I 
did,  Searle  v.  Lord  Barrington  and  Bosworth  v.  Cotchett,  decided 
in  the  House  of  Lords,  are  against  it.  I  have  looked  into  Starkie 
and  Phillips,  who  state  the  rule  without  the  qualification.  And 
in  Doe  v.  Rohson  (l),  and  Middleton  v.  Melton  (2),  I  lay  down  the 
rule  without  the  qualification,  as  do  the  other  Judges.  My 
reason  for  doubting  if  I  used  the  expression,  is  this,  that  having 
at  that  time  abstracted  Roe  v.  Rawlings,  and  having  that  abstract 
before  me  at  the  time  when  I  was  giving  my  opinion,  I  was  not 
likely  to  have  introduced  a  qualification  not  warranted  by  that 
[•  424  ]  *decision.  My  entry  of  the  case  of  Roe  v.  Rawlings,  in  my 
own  note  book,  was,  that  the  declaration  of  a  person,  who  has 
peculiarly  the  means  of  knowing  a  fact,  and  has  no  interest  in 
misstating  it,  is  admissible  after  his  death  to  prove  that  fact,  and 
a  fortiori  would  it  be  admissible  if  the  fact  were  against  his 
(1)  13  R,  R.  361  (15  East,  32).  (2)  34  R.  R.  423  (10  B.  &  C.  317). 
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interest.  When  I  afterwards  came  to  abridge  the  case  of  Higham  Glhadow 
v.  Rulgicay,  I  find  that  I  made  the  following  entry :  "An  entry  atkin. 
by  a  man  who  is  dead,  will  be  evidence  as  to  strangers,  if  it 
relates  to  a  fact  peculiarly  within  his  knowledge,  if  he  had  no 
interest  in  misrepresenting  it,  or  if  the  entry  either  charges  him 
with  the  receipt  of  money  for  a  third  person,  or  imports  that  a 
debt,  which  would  otherwise  be  due  to  him,  is  paid."  There  is 
not  one  single  syllable  in  that  entry  as  to  the  qualification  that 
he  could  be  examined  in  his  lifetime. 

The  cases  of  Searle  v.  Harrington  and  Bosivorth  v.  Cotchett 
are  decisions  by  the  House  of  Lords,  in  point  to  shew  that  such 
an  entry  or  such  a  declaration  would  be  receivable  in  evidence 
on  his  behalf  in  a  suit  by  him  or  his  representatives.  When  the 
case  of  Searle  v.  Lord  Barrington  was  mentioned  here,  I  thought 
that  the  obligee  had  died  within  twenty  years ;  but  on  looking 
into  the  case,  as  reported  in  Brown,  I  see  it  was  the  obligor. 
The  only  objection  that  I  ever  heard  made  to  that  case  is,  that 
it  was  supposed  no  extrinsic  evidence  was  given  of  the  indorse- 
ment being  made  within  twenty  years,  and  that  was  the  ground 
of  the  decision  in  the  House  of  Lords.  Lord  Hardwicke,  in  2 
Yesey,  48,  approves  of  the  case,  assuming  that  the  indorsement 
was  made  within  twenty  years ;  and  it  is  an  express  authority 
that  the  indorsement  is  evidence  for  the  party,  or  the  represen- 
tatives of  the  party,  making  it,  the  indorsement  being,  at  the 
time  of  making  it,  against  his  interest.  Bosworth  v.  Cotchett, 
decided  in  the  House  of  Lords,  was  the  case  of  a  note  and 
indorsement,  and  is  in  point.  That  case  shews  that  the 
qualification,  "  if  he  could  be  .examined  in  his  lifetime,"  is  not  a 
part  of  the  rule.  For  these  reasons  *I  am  of  opinion,  that  the  [  **25  ] 
right  and  correct  rule  of  evidence  is  as  I  have  stated  it ;  and  that 
the  declarations  of  a  man  against  his  interest,  and  having  no 
interest  to  misrepresent,  and  made  before  the  presumption  of 
payment  arises,  are  admissible  in  evidence.  Upon  this  principle 
depends  the  admissibility  of  bailiffs'  and  receivers'  accounts, 
which  are  evidence  of  a  payment  as  charging  the  individual 
making  it.  Warren  v.  GrenviUe  (l),  and  all  the  other  cases,  are 
bottomed  upon  this  rule. 

(1)  2  Str.  1129. 
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Gleadow     Yaughan,  B. : 

r. 

atkin.  After  the  able  and  elaborate  judgment  delivered  by  my  brother 

Baylby,  I  should  have  forborne  to  have  given  any  opinion  at 
length,  had  we  not  wished  to  express  our  opinion  upon  principle ; 
and  I  feel  no  difficulty  in  so  doing.  Searle  v.  Lord  Barrington 
is  the  fountain  from  which  all  other  authorities  upon  this  ques- 
tion flow  in  one  uninterrupted  channel.  The  simple  principle 
is,  that  wherever  a  declaration  is  made  against  the  interest  of 
the  party  making  it  at  the  time,  of  a  matter  peculiarly  within 
his  own  knowledge,  and  having  no  motive  to  misrepresent,  it  is* 
receivable  in  evidence  against  third  persons  and  all  the  world. 
The  case  is  much  stronger  where  there  is  reasonable  ground  to 
believe  that  the  memorandum  was  contemporaneous  with  the 
execution  of  the  bond,  as  here.  It  is  impossible  to  read  this 
indorsement  without  being  satisfied  of  that  being  the  fact.  I  by 
no  means,  however,  rest  my  judgment  on  that  circumstance,  the 
inspection  of  it  was  peculiarly  for  the  jury.  It  was  argued,  that 
the  cases  are  founded  on  Searle  v.  Lord  Barrington,  and  that 
that  decision  had  been  always  carped  at.  But  I  should  have 
liked  to  have  been  referred  to  some  case  where  an  exception  has 
been  taken  to  Searle  v.  Lord  Barrington.  Lord  Chief  Justice 
Pratt,  it  is  true,  disapproved  of  it ;  but  he  was  the  Judge  who 
tried  it  at  Nisi  Prius.     A  fresh  action  was  brought,  and  tried 

I  *426  ]  before  Lord  *Chief  Justice  Raymond,  who  received  the  evidence  ; 
and  a  bill  of  exceptions  having  been  afterwards  tendered,  it  came 
before  the  Court  of  Exchequer  Chamber,  and  ultimately  before 
the  House  of  Lords,  and  was  there  argued  before  eight  Judges, 
three  of  whom  were  thought  to  be  dissentient,  and  amongst  them 
that  able  Judge  Lord  Chief  Baron  Comyns  ;  but  I  should  have 
been  glad  to  have  known  the  grounds  of  his  opinion.  It  is  not 
unimportant  to  see  how  this  case  was  dealt  with  recently  after 
the  decision  in  the  House  of  Lords.  A  case  came  on  of  Turner 
v.  Crisp  (i)9  18  Geo.  II.  There  the  Chief  Justice  refused  to  let 
in  an  indorsement  of  a  receipt  of  part  payment  of  a  bond,  made 
after  the  presumption  of  payment  had  arisen,  saying,  it  differed 
from  Searle  v.  Lord  Barrington,  as  there  the  indorsement  was 

(1)  2  Str.  827. 
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made  before  the  presumption  had  arisen.  That  case  was,  there-  Gleadow 
fore,  in  perfect  conformity  with  Searle  v.  Lord  Barrington,  and  atkin. 
recognised  that  decision.  Lord  Hardwicke  recognises  the  same 
distinction.  The  rule  appears  to  be,  that  the  instrument  appearing 
to  be  made  within  the  period  may  go  to  the  jury  to  say  if  it  be 
really  so  made.  Fraud  cannot  be  presumed.  Glyn  v.  Bank  of 
England  (l)  recognises  Searle  v.  Lord  Barrington.  I  consider  the 
dictum  of  Buller,  J.,  in  Outram  v.  Morewood,  to  be  very  strong ; 
he  says  :  "  Evidence  not  upon  oath  is  not  admissible,  except  in 
the  case  of  pedigrees  and  certain  other  excepted  cases,  or  where 
the  declaration  is  evidence  against  the  party  making  it."  Then 
came  Higham  v.  Ridgway,  in  which  it  has  been  said  that  my 
brother  Bayley  laid  down  the  rule  with  this  qualification — 
"  if  the  party  could  have  been  examined  in  his  lifetime."  This 
is  most  probably  an  error  of  the  reporter's.  It  is  not  put  as  a 
point  by  him — at  most  it  is  only  an  additional  reason ;  and  the 
other  Judges  say  nothing  of  the  kind.  In  Doe  v.  Robson  (2) 
Lord  Ellenborough  puts  it  on  this  principle,  that  there  was  a 
total  absence  of  interest  in  the  persons  making  the  entries  to 
pervert  *the  fact,  and  at  the  same  time  a  competency  in  them  [  **27  ] 
to  know  it.  And  Mr.  Justice  Bayley  puts  it  thus:  "that  if  a 
party,  who  has  knowledge  of  the  fact,  make  an  entry  of  it, 
whereby  he  charges  himself,  or  discharges  another  upon  whom 
he  would  otherwise  have  a  claim,  such  entry  is  admissible  in 
evidence  of  the  fact,  because  it  is  against  his  own  interest."  So 
that  Mr.  Justice  Bayley  there  lays  down  the  rule  without  the 
qualification.  The  case  of  Higham  v.  Ridgway  came  under  the 
consideration  of  the  Master  of  the  Bolls,  Sir  Thomas  Plumer, 
in  Short  v.  Lee  (3),  and  he  there  comments  on  this  supposed 
qualification ;  and,  after  referring  to  Mr.  Justice  Bayley's  subse- 
quent judgment  in  Doe  v.  Robson,  lays  down  the  rule  without 
the  qualification.  No  man  ever  gave  more  elaborate  judgments 
than  Sir  T.  Plumer  ;  and  he  says : "These  documents  possess  those 
qualifications  which  always  make  the  declarations  of  deceased 
persons  evidence,  namely,  that  they  were  persons  having  a  com- 
petent knowledge,  or  whose  duty  it  was  to  know,  having  no 

(1)  2  Ves.  Sen.  43.  (3)  2  Jac.  &  W.,  at  p,  489. 

(2)  13  B.  E.  361  (15  East,  32). 
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Glbadow  motive  to  make  a  false  representation,  and  their  written  declara- 
Atkin.  tions  being  directly  at  variance  with  their  own  interests.  Such 
declarations  are  universally  evidence; "  and  Roe  v.  Rowlings  is 
there  referred  to.  I  do  not  understand  my  brother  Baylby  as 
laying  down  a  rule  in  Higham  v.  Ridgway,  but  merely  as  relj'ing 
on  the  additional  circumstance,  that,  if  alive,  the  party  might 
have  been  examined  as  a  witness ;  but  that  was  never  intended 
to  be  insisted  on  as  an  essential  ingredient.  These  cases  came 
before  the  consideration  of  the  Court  again  in  MiddUton  v. 
Melton  (l) ;  and  Mr.  Justice  Bayley  there  never  adverts  to  this 
qualification;  and  Mr.  Justice  Parke  there  says:  "The  question 
is,  whether  entries  in  a  private  book,  acknowledging  that  he  had 
received  certain  sums  of  money,  are,  after  the  death  of  the  party 
who  made  them,  admissible  evidence  against  third  persons  to 
[  **28  ]  prove  the  fact  of  the  receipt  of  the  money.  This  case  *falls 
within  the  exception  necessarily  engrafted  on  the  general  rule, 
which  requires  testimony  on  oath,  viz.  that  an  admission  of  a 
fact  made  by  a  deceased  person,  which  is  against  the  interest 
of  the  party  making  it  at  the  time,  is  evidence  of  that  fact  as 
between  third  persons;"  and  he  further  adds:  "But  I  think 
those  decisions  may  be  supported  on  the  general  principle,  that 
an  entry  made  by  a  party  cognizant  of  a  fact,  and  having  no 
interest  to  make  a  false  entry,  whereby  he  charges  himself  with 
the  receipt  of  a -sum  of  money,  is  evidence  of  the  fact  of  the 
receipt  of  such  money."  I  do  not  find  then,  from  the  cases,  that 
Searle  v.  Lord  Barrington  has  been  discountenanced  by  the  pro- 
fession, or  that  it  is  not  deserving  of  attention,  nor  why  it  should 
be  looked  upon  with  suspicion.  Nor  does  Lord  Tenterden's  Act 
affect  the  question.  It  does  not  apply  at  all  to  bonds.  That  Act 
followed,  probably,  in  consequence  of  Bosworth  v.  Cotchett.  I  was 
of  counsel  in  that  case ;  and  it  was  contended,  that  unless  evidence 
was  given,  extrinsic  of  the  note,  to  shew  when  the  indorsements 
were  made,  they  could  not  be  received  in  evidence.  It  does  appear 
to  me  a  plain  and  simple  proposition,  that  where  a  party  who  has 
no  motive  to  misrepresent,  and  who  is  peculiarly  cognizant  of  the 
fact,  makes  a  declaration  against  his  interest  at  the  time  of  making 
it,  such  declaration  is  receivable  in  evidence.  I  do  not  proceed 
(1)  34  R.  R.  423  (10  B.  &  C.  317). 
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on  the  appearance  of  the  bond.     But  can  any  one  say,  on  looking     Gleadow 
at  it,  and  at  Pybus's  evidence,  that  it  was  not  a  contemporaneous       atkin. 
act  ?    It  is  a  strong  circumstance  with  me,  that  this  indorsement 
was  made  in  the  performance  of  a  duty,  and  I  think  it  is  entitled 
to  great  weight ;  but,  as  I  said  before,  I  do  not  found  myself  on 
that ;  I  wish  to  give  my  decision  on  general  principles. 

Boll  and,  B. : 

I  was  not  present  during  the  whole  of  the   argument,  and, 
therefore,  shall  not  give  any  opinion. 

Gurney,  B. : 

If  I  were  to  go  over  the  cases,  I  should  *only  repeat  what  has      [  *429  ] 
already  fallen  from  the  Court.     I  can  only  say  that  I  entirely 
concur.     The  rule  is  well  summed  up  in  1  Phillips  on  Evidence, 
255.     The  present  case  falls  within  every  branch  of  it. 

Rule  discharged. 


BAKLOW  v.  RHODES  and  Another  (1).  w» 

(1  Crompton  &  Meeson,  439—450 ;  S.  C.  3  Tyrwh.  280 ;  2  L.  J.  (N.  S.)  Ex.  91.)        Xrch.  of 

Pleat. 
The  words  "with  all  ways,  thereto  belonging,  or  in  anywise  apper-         [  439  ] 

taining,"  in  a  conveyance,  will  not  pass  a  way  not  strictly  appurtenant, 
unless  the  parties  appear  to  have  intended  to  use  those  words  in  a  sense 
larger  than*  their  ordinary  legal  sense. 

Quctre,  Whether  such  intention  can  be  collected  from  anything  dehors 
the  deed,  as,  from  a  plan  of  the  premises  marked  on  particulars  of  sale 
referred  to  in  the  deed.     Semble,  Not. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 

plaintiff's  close,  and  pulling  down  his  wall,  at  Wetherby,  in 

Yorkshire.     The  defendants  pleaded   several  special  pleas,   of 

which  only  the  third  and  seventh  were  relied  upon  at  the  trial. 

The  third  plea  justified  the  trespasses,  under  a  claim  of  a  right 

of  way  over  the  locus  in  quo,  under  a-  grant  from  the  Duke  of 

Devonshire,  when  owner  *in  fee.     The  seventh   plea  claimed      [  *440  ] 

a  right  of  way  of  necessity.     The  replications  traversed  these 

rights. 

(1)  Cited  and  followed  by  Fry,  J.  in  Bolton  v.  Bolton  (1879)  11  Ch.  D.  908, 
48  L.  J.  Ch.  467.— R.  C. 
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Barlow 

r. 
Rhodes. 


It  appeared  upon  the  trirfl  before  Bolland,  B.,  at  the  last 
Summer  Assizes  for  the  county  of  York,  that  the  Duke  of 
Devonshire,  being  the  owner  in  fee  of  the  town  of  Wetherby, 
put  it  up  to  sale  by  auction,  in  lots,  in  October,  1824.  At  that 
sale,  a  Mrs.  Dawson,  under  whom  the  defendants  claimed, 
became  the  purchaser  of  the  "  Blue  Anchor  "  public-house  and 
back  premises,  being  lot  24;  and  the  plaintiff  became  the 
purchaser  of  lot  20,  consisting  of  a  dwelling-house  fronting 
the  street,  with  a  yard,  back  premises,  and  garden  behind.  In 
lithographed  plans  exhibited  at  the  sale,  the  gateway  between 
the  two  properties  towards  the  street,  and  over  which  the  right 
of  way  in  question  was  claimed,  was  excluded  from  both  lots  by 
strong  black  lines,  as  in  the  subjoined  plan : 


w. 


Garden. 


Street. 


Street. 


(441  ]  The  Duke  conveyed  the  "Blue  Anchor"  to  Mrs.  Dawson  in 

fee,  by  indentures  of  lease  and  release,  dated  the  12th  and  18th 
April,  1825,  together  with  "  all  ways,  roads,  rights  of  road,  paths, 
passages,  &c,  to  the  said  hereby  conveyed  premises,  or  any  part 
thereof,  belonging,  or  in  anywise  appertaining."   This  conveyance 
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was  registered  the  28th  June,  1825.  By  indentures  of  lease  and  barlow 
release  of  the  25th  and  26th  May,  1825,  the  Duke  conveyed  to  Rhodes. 
the  plaintiff  in  fee,  the  messuage,  yard,  garden,  &c,  forming 
lot  20,  and  also  the  gateway  in  question,  by  the  description 
of  "the  road  and  gateway,  and  the  ground  and  soil  thereof,  at 
the  south  end  of  the  messuage,  excluding  all  other  persons  from 
every  right  whatsoever  in,  to,  or  over  the  same  road,  gateway, 
and  ground,  and  ,every  part  thereof."  This  conveyance  was 
registered  the  16th  January,  1826.  It  further  appeared  at  the 
trial,  that  Mrs.  Dawson,  at  the  time  of  the  sale  and  conveyance, 
was  tenant  to  the  Duke  of  the  whole  of  lot  24;  that  a  part 
of  that  lot,  at  the  north-east  corner  of  the  "  Blue  Anchor,"  next 
to  the  gateway  (which  at  that  time  was  used  by  Mrs.  Dawson  as 
a  kitchen  to  the  "  Blue  Anchor,"  Mrs.  Dawson  having  made  an 
internal  communication  between  them  when  she  became  occupier 
of  the  whole),  had  been  formerly  occupied  by  an  under-tenant  as 
a  cottage  and  distinct  tenement ;  and  that  such  separate  occupa- 
tion was  put  an  end  to  in  1818  or  1819,  under  a  general  order 
from  the  Duke  against  under-tenancies.  The  gable  end  of  the 
"  Blue  Anchor  "  had  no  door  or  window  into  the  gateway,  but 
the  cottage  or  kitchen  had  a  door  into  the  gateway,  and  the 
tenants  used  the  road  from  that  door  down  the  gateway  into 
the  street,  particularly  while  that  part  of  the  property  was 
occupied  as  a  separate  tenement,  the  gateway  being  then  the 
only  way  to  it.  There  was  also  an  ash-hole  behind  the  cottage 
or  kitchen;  and  the  tenants  of  the  "Blue  Anchor,"  and  of  the 
cottage,  while  it  was  a  distinct  tenement,  used  the  gateway  as 
a  road  to  *the  ash-hole  for  the  purpose  of  depositing  their  ashes,  [  *442  } 
but  nothing  separated  the  ash-hole  from  the  rest  of  the  yard 
behind  the  "Blue  Anchor."  The  plaintiff's  counsel  objected  to 
the  plans  being  received  in  evidence  to  explain  the  conveyances  ; 
but  the  learned  Judge  admitted  them,  subject  to  the  objection. 
He  was  of  opinion  that  the  defendants  had  failed  in  proving  a 
right  of  way  by  an  implied  grant,  or  of  necessity ;  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  plaintiff. 

Pollock,  in  the  course  of  last  Term,  obtained  a  rule  for  a  new 
trial,  against  which — 
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Barlow  Coltman  and  Tomlimon  now  shewed  cause : 

r. 
Rhodes.  The  right  of  way,  by  necessity,  is  out  of  the  question,  as  the 

defendants'  premises  abut  upon  the  street.  Then,  the  only  ques- 
tion is,  whether  the  way  claimed  can  pass  under  the  general 
words  in  the  deed  "  belonging  or  in  anywise  appertaining."  All 
the  authorities  shew  that  these  words  can  only  pass  easements 
which  are  strictly  appurtenant,  and  do  not  extend  to  pass  a  way 
which  may  have  been  used,  but  is  not,  in  point  of  law,  appur- 
tenant. If  it  had  been  intended  that  all  ways  ever  used  with  the 
premises  should  pass,  the  conveyancer  would  have  inserted  the 
words  "  or  therewith  used  and  enjoyed."  In  Grymes  v.  Peacock  (l), 
a  house  and  land  were  granted  for  a  term  of  years,  with  all 
commons  appurtenant  to  the  said  messuage  and  land ;  and  it 
was  held,  that  a  right  of  common',  which  had  been  used  in  the 
waste  of  the  owner,  did  not  pass ;  and  Flemmino,  Ch.  J.,  said  : 
"If  it  had  been  laid  with  all  commons,  profits,  and  used, 
occupied,  and  enjoyed  with  the  tenement,  this  had  been  good." 
In  Saundeys  v.  Oliff (2),  the  same  distinction  was  taken,  and  it 
was  decided  that  a  right  of  common  which  was  extinct  (by  unity 
[  *443  ]  of  possession  (3) )  *  could  not  pass  by  the  words  "  de  common 
appurtenant  et  spectant  al  messuage,  mes  tous  commons  usual- 
ment  occupies  ove  le  messuage  voiloit  aver  passe  autiel  common." 
So,  in  Bnuhliaw  v.  Eyre  (4),  a  common  had  been  extinguished 
by  unity  of  possession ;  and  the  land  to  which  &c,  was  then 
demised,  with  all  commons,  profits,  and  commodities  thereto 
appertaining,  vel  occupat.  vel  usitat.  cum  prsedicto  messuagio ; 
and  the  question  was,  whether  the  common  was  revived,  or 
whether  it  may  not  enure  as  a  new  grant  of  common  for  so  many 
years.  It  was  held  clearly  that  the  common  was  extinguished 
by  unity  of  possession,  it  being  common  appurtenant,  and  could 
not  be  revived  again.  But  it  was  also  held,  that,  by  the  words  of 
the  lease  "  of  all  commons,  &c.  occupied  or  used  therewith  &c," 

(1)  1  Bulstr.  17.  suspends  the  easement:"  per  Bay- 

(2)  Moore,  467.  ley,  B.,  in  the  principal  case :  and 

(3)  Used  here,  and  frequently,  see  the  same  remark  by  the  learned 
for  unity  of  ownership.  "  Unity  Baron  in  Canham  v.  Fish,  37  E.  B. 
of  possession  is  generally  an  incor-  655  (2  Cr.  &  J.  126). 

rect   expression  used  for  unity  of         (4)  Cro.  Eliz.  570. 
ownership ;  unity  of  possession  only 
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it  is  a  good  grant  of  a  new  common.  So,  in  Worledg  v.  Kingswel  (l) ,  Bablow 
the  grant  was  communiarum  quarumcunque  dicto  messuagio  Rhodes. 
spectant.  sive  in  aliquo  modo  pertinent,  vel  cum  eodem  messuagio 
dimisso  usitat.,  and  it  was  held  a  new  grant  of  the  common. 
Whalley  v.  Tompson  (2)  and  Clements  v.  Lambert  (3)  are  also 
authorities  in  point.  In  Harding  v.  Wilson  (4)  it  was  said  by 
Holroyd,  J. :  "  Again,  the  under-lease  describes  the  ground 
demised,  and  the  ways  granted,  by  the  words,  '  all  ways  there- 
unto appertaining.'  The  road  in  queston  being  over  the  soil 
of  the  original  lessor  would  not  pass  by  those  words.  Leases 
usually  contain  the  words  heretofore  used,  by  which  such  a  way 
would  pass.''  In  Kooystra  v.  Lucas  (5),  the  way  passed  by  the 
words  therewith  *used  and  enjoyed.  The  passages  from  Com.  [  ****  1 
Dig.  (6),  which  are  cited  in  the  note  to  Kooystra  v.  Lucas,  were 
relied  on  by  the  defendants'  counsel  in  moving  for  this  rule.  It 
is  there  said,  that,  "  if  a  man,  seised  of  Blackacre  and  Whiteacre, 
uses  a  way  through  Whiteacre  to  Blackacre,  and  afterwards  grants 
Blackacre,  with  all  ways,  &c.  (7),  this  way  through  Whiteacre  shall 
pass  to  the  grantee."  That  passage,  however,  leaves  the  ques- 
tion in  this  case  untouched,  for  it  does  not  appear  what  is  the 
meaning  of  the  &c,  and  upon  that  the  question  turns.  Morris  v. 
Edgington  (s)  will  probably  be  relied  on  by  the  other  side.  That 
was  the  case  of  a  way  of  necessity.  The  demise  was  of  that  part 
of  the  premises  called  the  "  Bear  and  Bagged  Staff,"  on  the  west 
side  of  the  gateway  of  the  premises,  and  so  much  as  extended 
over  the  gateway,  and  a  room  or  apartment  adjoining  the  gate- 
way on  the  east  side  thereof,  then  lately  used  as  a  kitchen  to  the 
said  messuage,  but  then  converted  into  a  tap-room,  and  the  cellar 
below  the  same.  The  question  was  on  the  right  of  way  to  the 
tap-room.  No  way  was  granted  in  express  terms ;  but,  as  the 
tap-room  was  insulated  from  the  other  parts  of  the  premises 

(1)  Cro.  Eliz.  794.  the  &c.  is  omitted.    In  the  passage 

(2)  4  R.  R.  826  (1  Bos.  &  P.  371).  referred  to  in  6  Mod.  3,  the  expres- 

(3)  9  R.  R.  749  (1  Taunt.  205).  sion  is  with  all  ways  easements,  &c. 

(4)  26  R.  R.  287  (2  B.  &  C.  97,  In  the  abstract  of  the  pleadings,  p.  1, 
100 ;  3  Dowl.  &  Ry.  287).  Id.,  it  is  stated,  with  all  lawful  ways, 

(5)  24  R.  R.  575  (5  B.  &  Aid.  830).  &c.  thereto  belonging,  not  using  the 

(6)  Title  Chimin,  (D.  3) ;  and  in  word  "  appertaining." 

6  Mod.  3.  (8)  12  R.  R.  579  (3  Taunt.  24). 

(7)  In  the  note  in  5  B.  &  Aid.  835, 

r.b. — vol.  xxxvin.  42 


51 


658  1888.    EX.     1  CR.  &  M.  444—445.  [b.r. 

Baslow      demised,  there  was  no  access  to  it  without  a  way  of  necessity. 

Rhodes.  The  struggle  between  the  parties  was,  whether  the  one  or  the 
other  way  passed  as  a  right  of  way  by  necessity.  There  being 
a  choice  of  two  ways  of  necessity,  the  most  convenient  was  held 
to  pass. 

(Lord  Lyndhurst,  C.  B. :  In  modern  deeds,  the  words  "  there- 
with used  and  enjoyed  "  are  generally  inserted,  because  con- 
veyancers find  that  the  words  "  appertaining  and  belonging  " 
are  not  sufficient.  There  is  a  particular  legal  sense  of  the  word 
[  *445  ]  *«  appertaining,"  in  which  it  must  be  taken,  unless  there  is  some- 
thing to  shew  that  it  has  been  used  in  a  different  sense.  That 
seems  to  be  the  result  of  the  case  of  Morris  v.  Edgington.) 

There  is  nothing  to  shew  such  intention  in  this  case.  The  only 
difficulty  is,  that  it  is  said  that  there  was  nothing  to  satisfy  the 
words  "with  all  ways  thereto  appertaining  or  belonging."  It 
would,  however,  be  very  dangerous  to  argue  from  the  general 
words  of  a  conveyance.  In  the  present  case  there  is  nothing  to 
satisfy  the  word  "  watercourses,"  which  also  occurs  in  this  con- 
veyance. In  Clements  v.  Lambert  there  was  no  right  of  common 
appurtenant.  There  are  few  conveyances  where  there  are  not 
general  words  which  are  not  satisfied.  They  are  inserted  to 
meet  every  right  which  may  exist;  but  it  would  be  highly 
dangerous  on  such  grounds  to  depart  from  the  usual  legal 
construction. 

Pollock  and  Hoggins,  contra  : 

It  was  clearly  intended  that  the  defendant  should  have  this 
right  of  road  when  he  bought  his  lot,  and  it  was  fraudulently 
added  to  the  plaintiff's  lot.  Morris  v.  Edgington  very  nearly 
resembles  this  case,  and  is  in  the  defendant's  favour.  Lord 
Mansfield,  Ch.  J.  says,  in  that  case :  "  All  deeds  are  to  be  most 
strongly  taken  against  the  maker,  and  all  deeds  and  writings 
are  to  be  taken  secundum  subject  am  materiam.  Now,  what  is  the 
case  here  ?  There  is  no  way  that  we  hear  of  at  all  belonging  to 
these  premises,  except  the  way  over  the  land  in  question.  Now, 
as  we  hear  of  no  other  ways,  and  as  it  is  impossible  that  these 
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parties,  who  are  supposed  necessarily  to  understand  the  law,  Barlow 
could  suppose  these  ways  were  ways  appurtenant,  they  therefore  Rhodes. 
meant  them,  being  the  only  subsisting  ways,  by  the  improper 
name  of  '  ways  appurtenant.' "  The  words  in  the  conveyance, 
in  the  present  case,  are,  "  as  the  same  is  now  staked  and  marked 
as  lot  24  in  the  particulars  of  sale."  That  reference  makes  the 
particulars  a  part  of  the  conveyance. 

(Baylky,  B. :  Is  there  any  authority  *for  saying  that  we  can       [  **w  ] 
refer  to  a  plan  not  a  part  of  the  deed  ?    In  Morris  v.  Edgington 
the  right  of  way  would  have  passed  as  a  necessary  way  without 
any  words  of  express  grant  of  right  of  way. 

Lord  Lyndhurst,  C.  B. :  In  that  case,  it  was  of  necessity, 
according  to  the  argument  of  Chief  Justice  Mansfield,  that  the 
word  "  appertaining  "  should  receive  the  construction  there  given 
to  it ;  but  that  necessity  was  collected  from  the  face  of  the  deed 
itself.  If  you  can  shew  from  the  deed  itself  that  the  word 
"appurtenant"  should  have  a  different  sense  from  its  ordinary 
legal  sense,  you  may  do  so ;  but  can  you  go  out  of  the  deed  for 
that  purpose  ? 

Baylby,  B. :  Have  you  any  authority  to  shew  that  you  may 
refer  to  a  plan  not  being  a  part  of  the  deed  ?) 

No  authority  is  necessary  to  establish  a  proposition  so  clear  as 
that  you  may  refer  to  a  plan  to  which  the  deed  itself  refers.  It 
is  very  usual  in  a  policy  of  insurance  to  refer  to  a  declaration 
thereafter  to  be  indorsed ;  and  when  such  declaration  has  been 
indorsed,  it  is  every  day's  practice  to  refer  to  it,  just  as  if  it  had 
been  a  part  of  the  original  instrument.  The  authorities  shew, 
that,  if  the  words  "  heretofore  used  therewith"  had  been  inserted, 
the  case  would  have  been  clear ;  but,  it  does  not  follow  that  the 
right  of  way  may  not  pass  without  these  words.  The  word 
"  belonging  "  is  used  in  the  present  case. 

(Lord  Lyndhurst,  C.  B. :  Has  not  the  word  "  belonging" 
always  been  construed  as  having  the  same  sense  as  the  word 
"  appertaining  "  when  it  immediately  precedes  or  follows  it  ?    In 

42—2 


660  1888.    EX.     1  CB.  &  M.  446—447.  [r.r. 

Bablow      almost  all  the  cases  which  have  been  referred  to,  the  word 
Rhodes.      "  belonging"  occurs  as  well  as  "  appertaining ;  "  and  the  argument 
you  are  now  using  would  have  been  applicable  in  those  cases.) 

"  Belonging  "  is  not  so  technical  a  word  as  "  appertaining."  It 
is  difficult  to  give  to  the  word  "  belonging"  a  different  meaning 
from  that  of  the  words  "  therewith  used."  At  all  events,  the 
judgment  of  the  Lord  Chief  Justice,  in  Morris  v.  Edgington,  is 
[  *447  ]  decisive  that  the  word  "appurtenant"  is  not  necessarily  *confined 
to  its  strict  legal  sense,  but  is  capable  of  a  larger  signification, 
when  the  parties  have  not  intended  to  use  it  in  its  legal  sense ; 
and  it  is  submitted,  that  the  plan,  and  the  other  circumstances 
of  this  case,  shew  that  it  was  used  in  this  deed  in  the  more 
extended  sense. 

Lord  Lyndhurst,  C.  B. : 

The  question  in  this  case  turns  on  the  meaning  of  the  words 
"appertaining"  and  "belonging."  The  messuage  is  conveyed, 
"together  with  all  ways,  roads,  rights  of  road, paths  and  passages 
to  the  said  hereby  demised  premises,  or  any  part  thereof,  belonging 
or  in  anywise  appertaining."  The  word  "  belonging,"  and  the  word 
"appertaining,"  I  consider  to  be,  as  here  used,  synonymous ;  and 
it  is  quite  clear,  that  the  way  which  is  claimed  is  not  appurtenant 
to  the  messuage,  in  the  ordinary  legal  sense  of  the  word  "  appur- 
tenant." From  the  case  of  Morris  v.  Edgington,  it  should  appear 
that  the  word  may  receive  a  more  extensive  construction  where 
you  collect  from  the  deed  itself  that  such  was  the  meaning  of  the 
parties ;  and,  looking  merely  at  the  deed  itself  in  that  case,  it 
was  quite  clear  that  the  parties  there  did  not  intend  to  use  the 
word  in  its  strict  legal  sense.  There  is  nothing,  however,  in  the 
conveyance  in  the  present  case,  from  which  I  can  collect  that 
the  parties  have  intended  to  use  the  words  in  other  than  their 
usual  legal  meaning.  It  has  been  urged  upon  us,  that  we  may 
look  at  the  plan  which  accompanied  the  particulars  of  sale. 
Now,  without  deciding  whether  or  no  we  can  look  at  the  plan 
for  the  purpose  of  enabling  us  to  give  a  different  construction 
to  these  words,  it  is  sufficient  for  me  to  say,  that,  looking  at  the 
deed  and  plan  together,  I  am  not  satisfied  that  the  words  were 
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intended  to  be  used  in  any  other  than  their  ordinary  legal  sense.      Barlow 
As  1  am  not  satisfied  that  the  parties  used  these  words  in  any      Rhodes. 
other  sense,  I  conceive  myself  bound  to  give  them  their  ordinary 
legal  meaning ;  and  1  am,  therefore,  of  opinion,  that  the  defen- 
dant did  not  make  out  his  justification ;  *and,  consequently,  that      [  ***8  ] 
this  rule  should  be  discharged. 

Bayley,  B. : 

I  am  of  the  same  opinion.  It  has  been  decided  over  and  over 
again,  that  where  an  easement  has  become  extinct  by  unity  of 
ownership,  and  the  owner  wishes  to  grant  the  easement  with  the 
premises,  to  which  it  was  formerly  appurtenant,  he  must  use 
language  to  shew  that  he  intended  to  create  the  easement 
de  novo.  If  you  convey  the  close,  with  all  ways  thereto  belong- 
ing and  appertaining,  the  easement  will  not  pass,  except  in  a 
case  of  a  way  of  necessity,  where  such  right  of  way  would  pass 
without  any  words  of  grant  of  ways.  That  was  decided  in 
Grymes  v.  Peacock,  where  the  right  of  common  was  extinguished 
by  unity  of  ownership.  If,  in  the  case  of  an  easement  extin- 
guished by  unity  of  ownership,  a  man  grants  the  land,  to  which, 
before  the  extinguishment,  the  right  of  common  was  attached, 
and  uses  only  the  words  "  appertaining"  and  "  belonging,"  the 
right  will  not  pass,  these  words  not  being  sufficient  to  revive  the 
right.  There  are,  however,  apt  words  for  the  purpose  of  passing 
such  an  easement ;  and,  if  you  will  only  insert  the  words  "  or 
therewith  used  and  enjoyed,"  the  right  would  pass.  It  has  been 
said  at  the  Bar,  that  there  is  a  distinction  between  "  belonging  " 
and  "appertaining;"  it  is  the  first  time  I  have  ever  heard  of 
such  a  distinction ;  and,  in  all  the  cases  referred  to,  where  these 
words  have  occurred,  the  Courts  have  uniformly  considered  them 
as  having  the  same  meaning.  It  has  been  said  also,  that  we  are 
at  liberty,  in  this  case,  to  refer  to  the  plan  on  the  particulars  of 
sale,  for  the  purpose  of  aiding  us  in  our  construction  of  this 
deed.  I  will  not  speak  with  certainty  on  this  point ;  but,  my 
present  impression  is,  that  we  cannot  look  dehors  the  deed.  If 
I  were  at  liberty  to  refer  to  the  plan,  I  should  be  of  opinion,  that 
no  intention  appears  to  use  the  words  in  a  different  sense  from 
their  ordinary  legal  one.     (The  learned  *Baron  then  described       [  ****  ] 
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Barlow  the  premises  from  the  plan.)  I  should  consider  this  as  a  plan 
Rhodes,  describing  the  premises  in  their  then  state ;  but,  it  appears  to 
me,  that  it  would  be  a  most  forced  construction  to  say,  that  it 
was  intended  to  continue  a  right  of  way  through  the  opening. 
If  the  party  means  to  grant  a  way,  which  is  not  essential  to  the 
enjoyment  of  the  premises  demised,  he  must  use  the  proper  and 
apt  words  for  such  purpose.  In  this  case  such  a  way  was  not 
essential  to  the  enjoyment  of  the  premises  demised.  (The 
learned  Baron  then  stated  other  reasons  for  not  thinking  that 
the  intention  of  the  parties  was  as  contended  for  on  behalf  of  the 
defendant.)  We  have  been  pressed  with  the  case  of  Morris  v. 
Edgington.  I  consider  that  merely  as  a  case  of  a  way  of  neces- 
sity, and  not  as  a  case  properly  requiring  the  construction  of  the 
words  "belonging"  and  "appertaining;  "  because,  if  there  had 
been  no  such  words,  the  law  would  have  implied  the  way  in 
question,  on  the  principle,  that  where  you  grant  property,  you 
grant  the  right  of  access  to  that  property.  There  were  two  ways 
of  getting  into  the  yard  in  question  in  that  case.  One  or  other 
was  essential  to  the  use  of  the  tap-room  as  a  way  of  necessity. 
There  being  only  two  ways,  and  one  way  being  necessary,  all 
that  the  Court  of  Common  Pleas  had  to  decide  was,  to  which  of 
the  two  was  the  plaintiff  entitled.  Now,  one  was  a  more  natural 
and  convenient  way  than  the  other,  and  that  was  therefore 
determined  to  be  the  one  which  the  plaintiff  was  entitled  to  use. 
That  case  not  appearing  to  me  to  apply  to  the  present,  and  a 
current  of  authorities  settling  the  legal  construction  of  the  words 
in  question,  I  am  of  opinion  that  we  are  bound  to  construe  these 
words  according  to  their  ordinary  legal  sense ;  and,  therefore, 
that  this  rule  should  be  discharged. 

Bolland,  B. : 

I  remain  of  the  same  opinion  as  at  the  time  of  the  trial.  It 
appears  to  me,  that  we  are  to  look  to  the  words  of  the  conveyance 
[  *460  ]  only,  and  to  say,  whether  we  *can  give  them  a  different  interpre- 
tation from  that  which  they  ordinarily  bear  in  legal  instruments. 
In  Morris  v.  Edgington  a  larger  interpretation  than  usual  was 
given  to  these  words ;  but  that  was  because  it  was  clearly  the 
intention  of  the  parties.     In  this  case  I  look  at  the  conveyance 
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and  find  merely  the  words  usual  in  all  conveyances.  We  have  Barlow 
been  pressed  to  go  out  of  the  deed.  Even  if  it  were  conceded  to  rhodbb. 
the  defendant,  that  he  has  a  right  to  avail  himself  of  the  plan, 
which  right  I  very  much  doubt,  I  think  that  he  would  derive  no 
benefit  from  it.  (The  learned  Baron  then  stated  his  reasons  for 
thinking  that  the  plan  and  deed  taken  together  did  not  warrant 
the  inference,  that  the  right  of  way  in  question  was  intended 
to  pass.) 

Gurney,  B. : 

I  do  not  see  any  thing  in  this  case  to  shew  that  the  parties 

intended   to  use  these   words   in   a  different  sense    from   the 

ordinary  legal  one. 

Rule  discharged. 


HUNTLEY  v.  SANDEKSON  and  WILKINSON.  i™- 

(1  Crompton  &  Meeson,  467—481 ;  S.  C.  3  Tyrwh.  469 ;  2  L.  J.  (N.  S.)  Ex.  204.)        Exch.  of 

Pleas. 
S.  &  Co.,  the  owners  of  a  ship  of  which  H.  was  captain,  despatched  the         r  457  i 

latter  to  Miramichi,  with  instructions  to  purchase  a  cargo  of  timber,  and 
draw  upon  them  for  the  amount.  H.  proceeded  to  Miramichi  accordingly, 
and  there  purchased  some  timber  from  one  L.,  for  154/.  lis.  lid.,  and 
drew  a  bill  upon  S.  &  Co.  for  the  amount,  at  sixty  days1  sight,  in  favour 
of  the  seller  or  his  order.  The  bill  was  dated  4th  September,  1826 ;  and, 
on  the  21st  November,  it  was  duly  presented  for  acceptance  and  protested 
for  non-acceptance.  The  plaintiff  was  in  Liverpool,  with  the  ship  under 
his  command,  from  October,  1826,  until  April,  1827.  It  was  not  proved 
that  the  plaintiff  received  any  notice  of  the  dishonour  of  the  bill,  either 
from  the  then  holder  or  from  the  defendants,  who  had  got  the  cargo.  In 
1832,  the  plaintiff  was  arrested  upon  this  bill,  at  Miramichi,  and  paid 
it,  in  order  to  release  himself  from  the  arrest.  In  a  special  action  of 
assumpsit,  brought  by  the  plaintiff  against  the  defendants  for  not  paying 
the  bill,  for  not  accepting  it,  and  for  not  indemnifying  the  plaintiff  from 
all  loss  &c.  sustained  by  him  from  having  drawn  the  bill :  Held,  first, 
that,  under  these  circumstances  the  defendants  could  not  insist  on  the 
want  of  proof  of  notice  to  the  plaintiff  of  the  dishonour  of  the  bill,  as  a 
defence  to  the  action;  secondly,  that  a  promise  to  indemnify  was  the 
promise  which  the  law  would,  in  this  case,  imply ;  and  as  there  was  no 
damnification  till  1832,  the  Statute  of  Limitations  did  not  apply. 

This  was  an  action  of  assumpsit — the  declaration  was  filed 
29th  'January,  1888. 

The  first  count  stated,  That  on  the  17th  June,  1826,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendants, 
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Huntley  would  purchase  a  cargo  of  timber  for  the  defendants,  at  a  certain 
Sandjcbson.   place  beyond  the  seas,  to  wit,  Miramichi,  in  New  Brunswick,  and 

[  *468  ]  would  draw  a  bill  of  exchange  for  *the  amount  of  such  cargo 
upon  the  defendants,  they  the  defendants  undertook  and  promised 
the  plaintiff  that  they  would  duly  pay  such  bill  when  due.  That 
the  plaintiff,  confiding  &c,  on  the  4th  September,  1826,  at  Mira- 
michi aforesaid,  to  wit,  at  &c,  purchased  a  cargo  of  timber  for 
the  defendants,  whereof  he  purchased  part  of  one  William  Ledden 
for  154Z.  lis.  lid.,  and  then  and  there  drew  a  certain  bill  of 
exchange  upon  the  defendants  for  the  amount  of  the  purchase 
money  of  the  said  part  of  the  cargo ;  by  which  bill  the  plaintiff 
then  and  there  requested  the  defendants,  sixty  days  after  sight 
of  that  his  second  bill  of  exchange  (first  and  third  of  the 
same  tenor  and  date  not  paid),  to  pay  to  the  order  of  the  said 
William  Ledden  the  sum  of  154Z.  lis.  lid.  in  London,  for  value 
received,  and  then  and  there  delivered  the  same  to  the  said 
William  Ledden.  That,  on  the  21st  November,  1826,  at  &c,  the 
defendants  had  sight  of  the  said  bill,  and  were  then  and  there 
requested  to  accept  the  same ;  and  that  afterwards,  on  the  28rd 
January,  1827,  at  &c,  when  the  said  bill  became  due,  and  pay- 
able according  to  the  tenor  and  effect  thereof,  the  same  was  duly 
presented  to  the  defendants,  and  the  defendants  were  then  and 
there  requested  to  pay  the  same.  That  the  defendants,  not 
regarding  &c,  did  not  nor  would  when  the  said  bill  was  so 
presented  for  payment,  or  at  any  other  time,  pay  the  same  ; 
but  then  and  there  wholly  refused,  and  have  hitherto  wholly 
refused  so  to  do,  to  wit,  at  &c,  although  the  said  first  and  third 
of  exchange  have  not  nor  have  either  of  them  been  paid  or 
presented  for  payment ;  by  means  and  in  consequence  whereof 
the  plaintiff,  as  such  drawer  of  the  said  bill,  afterwards,  on  the 
28rd  October,  1832,  at  &c,  was  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  and  there  pay  to  one  Jared  Betts, 
the  holder  of  the  said  bill,  the  said  sum  of  money  in  the  said 
bill  specified,  together  with  certain  interest  thereon,  and  the 
costs  of   a  certain  action  before  then  brought,  to  wit,  at  &c, 

[  *469  ]  by  the  said  J.  B.  against  *the  said  plaintiff  as  drawer  of  the 
said  bill,  and  certain  other  expenses  for  exchange,  re-exchange, 
and  postage,  in  the  whole  amounting  to  a  large  sum,  to  wit, 
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2641.  7s.  lOd.  by  means  of  the  said  several  premises  the  plaintiff     Huntley 
hath  been  and  is  damnified   to  the  amount   thereof,  to  wit,    sandebson. 
at  &c. 

The  second  count  stated — That,  on  the  17th  June,  1826,  in 
consideration  (as  in  the  first  count),  the  said  defendants  under- 
took and  promised  the  plaintiff  that  they  would  duly  accept  such 
bill  when  presented  to  them  for  that  purpose  ;  that  the  plaintiff, 
confiding  &c,  on  the  4th  September,  1826,  at  Miramichi  afore- 
said, to  wit,  at  &c.  (purchase  and  drawing  as  in  the  first  count) ; 
that  afterwards,  on  21st  November,  1826,  at  &c,  the  defendants 
had  sight  of  the  said  bill,  and  were  then  and  there  requested  to 
accept  the  same.  That  the  defendants  not  regarding  &c.  did 
not,  nor  would  when  the  said  bill  was  so  presented  to  them  for 
acceptance,  or  at  any  other  time,  accept  the  same;  but  then 
and  there  wholly  refused  so  to  do,  or  to  pay  the  same,  to  wit, 
at  &c,  although  the  said  first  and  third  of  exchange  have  not, 
nor  have  either  of  them,  been  accepted  or  been  presented  for 
acceptance  or  paid.  By  means  &c.  (special  damage  as  in  the 
first  count). 

The  third  count  stated — That,  on  the  17th  June,  1826,  in 
consideration  (as  in  the  first  count),  the  defendants  undertook 
&c.  that  they  would  indemnify  and  save  harmless  the  plaintiff 
from  all  loss,  damage,  costs,  charges,  and  expenses  which  should 
or  might  be  made  or  brought,  arise  or  happen,  for  or  by  reason 
of  the  plaintiff  so  drawing  the  last-mentioned  bill  of  exchange. 
That  the  plaintiff,  confiding  &c,  did  afterwards,  on  the  4th 
September,  1826,  at  Miramichi  aforesaid,  to  wit,  at  &c.  (purchase 
and  drawing  as  in  the  first  count) ;  that  afterwards,  on  the  21st 
November,  1826,  at  &c,  the  defendants  had  sight  of  the  said 
bill,  and  were  then  and  there  requested  to  accept  the  same ;  and 
that  afterwards,  on  the  28rd  January,  1827,  at  &c,  when  the 
said  bill  became  due  and  payable  according  to  the  tenor  *and  [  **70  ] 
effect  thereof,  the  same  was  duly  presented  to  the  defendants,  to 
wit,  at  &c,  and  the  defendants  were  then  and  there  requested 
to  pay  the  same ;  but  that  the  defendants  did  not  nor  would, 
when  the  said  bill  was  so  presented  to  them  for  payment,  or  at 
any  other  time,  pay  the  same,  but  then  and  there  wholly  refused 
and  have  hitherto  wholly  refused  so  to  do,  to  wit,  at  &c,  although 
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Huntley  the  said  first  and  third  of  exchange  have  not  nor  have  either  of 
Sanderson,  them  been  paid  or  presented  for  payment.  That  the  defendants 
not  regarding  &c.  did  not  nor  would  indemnify  or  save  harmless 
the  plaintiff  from  the  loss,  damage,  costs,  charges,  or  expenses 
arising  and  happening  to  him  the  plaintiff  by  reason  of  his 
the  plaintiff's  having  so  drawn  the  said  bills,  but  have  hitherto 
wholly  neglected  and  refused,  and  still  wholly  neglect  and  refuse 
so  to  do,  to  wit,  at  &c,  by  means  and  in  consequence  whereof 
the  plaintiff,  as  such  drawer  of  the  said  bill,  afterwards  &c. 
(special  damage  as  in  the  first  count). 

There  were  three  other  special  counts  on  promises  to  indemnify, 
with  the  money  counts  and  account  stated.  Pleas,  non-assumpsit 
and  the  Statute  of  Limitations. 

At  the  trial  before  Gurney,  B.,  at  the  Lent  Assizes  for  the 
county  of  Lancaster,  1838,  it  appeared,  that  in  1826  the  defen- 
dants were  owners  of  the  ship  Prince  Regent,  of  Liverpool ;  that 
the  plaintiff  sailed  in  that  vessel  as  master,  in  the  employ  of  the 
defendants,  in  June  of  that  year,  from  London,  on  a  voyage  to 
Miramichi,  and  returned  with  the  vessel  to  Liverpool  in  October, 
1826,  and  that  he  remained  in  Liverpool  until  the  middle  of 
April,  1827  ;  that  the  defendants  gave  the  plaintiff  the  following 
letter  of  instructions : 

"  London,  17th  June,  1826. 
"  Captain  George  Huntley,  ship  Prince  Regent. 

"  Sir, — Accompanying  this  you  will  receive  the  papers  and  all 
other  necessary  documents  for  the  present  intended  voyage  to 
Miramichi.  On  your  arrival  at  that  port,  you  will  deliver  the 
[  *47i  ]  letters  addressed  to  Mr.  W.  Ledden,  *Messrs.  L.  and  A.,  Messrs. 
G.  and  N.,  and  Messrs.  M.  and  D.,  and  you  will  inquire  and  see 
who  has  the  best  timber,  and  on  the  most  reasonable  terms,  and 
at  the  same  time  can  ^ive  the  ship  the  quickest  dispatch.  You 
will  purchase  the  timber  from  those  parties  who  can  serve  you 
on  the  best  terms,  and  give  the  best  dispatch.  If  Mr.  W. 
Ledden  can  do  this,  we  should  wish  you  to  give  him  the  pre- 
ference, and  we  request  that  you  will  do  so,  provided  he  serves 
you  on  as  eligible  terms  as  the  rest  will  do  ;  (after  some  further 
directions)  you  must  keep  the  ship's  disbursements  as  low  as 
possible,  and  put  the  largest  possible  cargo  on  board  of  her.    You 
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will  draw  upon  us  for  the  amount  of  cargo  and  disbursements     Huntley 
in  separate  bills,  and  fill  up  the  bills  of  lading  with  our  address.    Sanderson. 
(Signed)        "H.  J.  Sanderson  &  Co." 

It  further  appeared,  that  the  defendants  were  not  general 
partners,  but  made  some  joint  purchases,  in  which  they  used  the 
style  of  H.  J.  Sanderson  &  Co. ;  that  the  plaintiff,  in  August, 
1826,  purchased  a  quantity  of  timber  of  the  above-mentioned 
W.  Ledden,  the  invoice  amount  of  which  was  1542.  11*.  lid., 
which  timber  was  shipped  on  board  the  Prince  Regent  at  Mira- 
michi,  and  was  delivered  to  the  defendants  at  Liverpool,  in 
October,  1826;  that  the  plaintiff  drew  the  following  bill  of 
exchange  on  the  defendants  : 

"  Miramichi,  4th  September,  1826. 
"  £154  lis.  lid.  sterling. 

"  Sixty  days  after  sight  of  this  second  of  exchange  (first  and 

third  of  same  tenor  and  date  not  paid),  pay  to  the  order  of 

Mr.  W.  Ledden  the  sum  of  one  hundred  and  fifty-four  pounds 

eleven  shillings  and  eleven  pence,  in  London,  value  received; 

which  place  to  account  of  cargo  per  Prince  Regent. 

"George  Huntley. 

"  To  Messrs.  H.  J.  Sanderson  &  Co., 

"  Merchants,  Liverpool." 

That  the  said  bill  was  duly  presented  to  the  defendants  at  [  *72  ] 
Liverpool  for  acceptance,  on  the  21st  November,  1826,  when  the 
defendants  refused  to  accept  it ;  and  thereupon,  a  Notary  Public 
at  Liverpool  drew  up  a  regular  protest,  according  to  which  the 
bill  at  the  time  of  presentment  for  acceptance  bore  the  following 
indorsements:  "Wm.  Ledden,  Jared  Betts,  Thomas  Patterson, 
Robert  Ligerswood.  Pay  to  the  order  of  Messrs.  James  Hunter 
&  Co. — Rogerson,  Hunter  <fc  Co."  That  the  bill  was  presented 
for  payment  on  the  28rd  January,  1827,  in  the  manner  men- 
tioned in  the  protest  following,  but  it  did  not  appear  that  Messrs. 
Barclay,  Tritton,  Bevan,  &  Co.  were  the  bankers  of  the  defendants, 
or  either  of  them,  viz. :  "On  this  day,  the  28rd  of  January,  1827, 
at  the  request  of  Messrs.  James  Bogerson,  of  London,  merchant, 
bearer  of  the  original  bill  of  exchange,  whereof  a  true  copy  is  on 
the  other  side  written,  T.  W.  D.,  of  London,  Notary  Public,  &c, 


668  1888.    EX.     1  CR.  &  M.  472—478.  [R.B. 

Huntley  exhibited  the  said  bill  to  a  clerk  in  the  banking-house  of  Messrs. 
Sanderson.  Barclay,  Tritton,  Bevan,  &  Co.,  the  bankers  in  this  city  of  Messrs. 
H.  J.  Sanderson  &  Co.,  upon  whom  the  same  is  drawn,  and 
demanded  payment  of  its  contents  (the  time  limited  in  the  said 
bill  for  payment  thereof  being  elapsed  since  the  same  was  pro- 
tested for  non-acceptance;  and  the  said  bill  being  payable  in 
London,  but  no  particular  domicile  being  fixed  or  appointed 
therein  or  thereby  for  payment  thereof  in  this  city),  which 
demand  was  not  complied  with,  but  the  said  clerk  thereunto 
answered,  no  advice ;  nor  could  I  the  said  Notary  obtain  payment 
of  the  said  bill  on  the  Royal  Exchange  of,  or  elsewhere  in,  this 
city ;  whereupon/'  &c.  And  that  the  defendant  Wilkinson 
became  a  lunatic  in  April,  1880,  and  has  ever  since  continued 
so.  It  further  appeared  that  in  October,  1882,  the  plaintiff 
arrived  in  Miramichi,  and  was  arrested  on  the  bill,  by  Jared 
Betts,  and  that  he  paid  the  amount  of  the  bill,  together  with 
expenses.  The  arrival  of  a  vessel  at  Liverpool  is  well  known 
[  *473  ]  there,  being  advertised  in  all  *the  newspapers,  and  the  plaintiff's 
arrival  there  must  have  been  known. 

It  was  objected  for  the  defendants,  that  the  plaintiff  ought  to 
have  proved  that  he  had  received  due  notice  of  the  dishonour ; 
and  that  the  Statute  of  Limitations  was  a  bar.  Gurney,  B., 
reserved  the  points,  and  a  verdict  was  taken  for  204/.  subject 
to  them. 

A  rule  nisi  having  been  obtained,  cause  was  shewn  in  Easter 
Term  by — 

Wightman,  for  the  plaintiff : 

The  main  question  is,  whether  the  Statute  of  Limitations  is  a 
bar.  As  to  the  question  of  there  being  no  notice,  there  was  no 
evidence  one  way  or  other  to  shew  that  the  plaintiff  was  dis- 
charged by  the  laches  of  any  prior  parties ;  as  between  these 
parties  the  question  does  not  arise.  There  was  nothing  to  make 
it  necessary  to  prove  such  notice  of  dishonour,  the  defendants 
being  strangers  to  the  bill.  The  bill  is  drawn  by  the  plaintiff  as 
the  agent  and  at  the  request  of  the  defendants,  and  was  to  be 
provided  for  by  them.  He  had  a  right  to  expect  that  they  would 
accept  and  pay  the  bill,  and  it  was  not  his  duty  to  make  inquiries. 
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But  the  main  question  is  on  the  Statute  of  Limitations.     The     Huntley 

contract  was  one  of  indemnity.     At  the  end  of  six  years  he  is    Sanderson. 

arrested  on  this  bill  at  Miramichi.    The  statute,  therefore,  cannot 

apply,  because  he  would  bring  no  action  until  he  was  damnified. 

The  only  action  the  plaintiff  could  bring  being  then  on  the 

implied  contract  to  indemnify  against  damage,  how  could  the 

plaintiff  bring  his  action  before  he  suffered  damage  ?    The  statute 

cannot  begin  to  run  until  the  contract  to  indemnify  is  broken. 

This  distinguishes  the  case  from  the  cases  relied  upon  on  the 

other  side  as  to  the  implied  undertakings  of  attornies  and  others. 

In  that  class  of  cases  the  thing  was  to  be  done  at  a  particular 

time,  and  the  liability  arose  from  the  time  of  that  promise  being 

broken,  and  there  was  then  a  right  of  action,  though  not  *to  the       [  *474  ] 

extent  of  the  damage  which  subsequently  accrued.     Here  it  was 

not  the  plaintiff's  duty  to  make  inquiries,  he  had  a  right  to 

presume  that  they  would  accept  and  pay  the  bill.    Whether  they 

did  so  or  not  was  immaterial  to  him  so  long  as  he  was  not 

damnified.     It  was  on  that  damnification  and  their  neglect  to 

indemnify  him  that  his  cause  of  action  arose. 

Cress\cell9  for  the  defendant  Sanderson  : 

Both  the  points  made  on  behalf  of  the  defendants  are  answers 
to  the  plaintiff's  case.  On  such  a  bill  as  this  notice  must  be 
sent  by  the  first  regular  ship :  Mailman  v.  D'Eguino(i).  If  that 
was  an  available  defence  for  the  plaintiff,  he  cannot,  by  paying 
it,  put  the  present  defendants  into  a  worse  situation.  Turner  v. 
Leech  (2)  is  a  strong  authority  on  this  point.  There,  the  indorsees 
of  a  bill  of  exchange  paid  a  subsequent  indorser,  who  had  been 
found  guilty  of  laches,  and  gave  notice  of  dishonour  to  the  defen- 
dant, a  prior  indorser ;  and  though  from  the  numbers  of  indorsers 
on  the  bill,  the  defendant,  in  point  of  fact,  received  notice  of  dis- 
honour at  an  earlier  period  than  he  would  have  done  if  the  bill 
had  passed  regularly  through  all  the  indorsers,  still  it  was  held, 
that  the  plaintiff  could  not  waive  the  laches  of  the  prior  parties; 
and  that,  having  been  discharged  by  that  laches  from  his  liability 
to  pay  the  bill,  he  had  paid  it  in  his  own  wrong,  and  could  not 
recover  over  against  the  defendant.  In  the  present  case  how 
(1)  2  H.  Bl.  565.  (2)  23  R.  R.  344  (4  B.  &  Aid.  451). 
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Huntley     could  the  plaintiff  sue  if  he  was  a  volunteer  in  making  this 
Sandebson.   payment  when  he  had  a  legal  defence  ? 

(Bayley,  B. :  How  do  we  know  that  he  had  a  legal  defence?) 

The  burthen  of  proof  is  surely  on  the  plaintiff.  A  party  suing  on 
an  indemnity  must  shew  that  the  party  who  has  sued  him  was 
in  a  situation  to  enforce  his  claim.  Suppose  that  the  defendants 
could  have  proved  negatively  that  no  notice  was  given,  it  is  clear 
L  *475  ]  that  *the  injury  which  he  had  sustained  was  through  his  own 
fault,  and  that  he  could  maintain  no  action.  Here,  therefore, 
the  burthen  of  proof  being  upon  the  plaintiff,  he  was  bound  to 
make  out  his  allegations ;  but  he  has  not  made  out  that  he  was 
compellable  by  law  to  pay  the  bill,  and,  therefore,  if  he  has  been 
damnified,  it  has  been  by  his  own  fault.  As  to  the  second  point, 
the  ground  of  the  plaintiff's  complaint  is,  that  the  defendants 
did  not  make  themselves  parties  to  the  bill.  There  was  an 
implied  promise  to  accept,  and  the  defendants  broke  that  contract. 
Marzetti  v.  Williams  (l)  shews  that  the  cause  of  action  was  then 
complete,  although  no  damage  had  then  occurred  to  the  plaintiff. 
The  promise  may  have  been  to  indemnify,  but  it  was  to  indemnify 
by  accepting,  and  afterwards  providing  for  the  bill.  The  case  is, 
therefore,  exactly  the  same  in  principle  as  Batiley  v.  Faulkner  (2), 
in  which  the  cause  of  action  was  held  complete  on  the  delivery 
of  wheat  of  a  different  kind  from  that  agreed  to  be  delivered ; 
and,  although  the  special  damage  occurred  within  the  six  years, 
the  statute  was  held  to  be  a  bar.  Short  v.  McCarthy  (3),  and  the 
other  cases  arising  on  the  negligence  of  attornies  and  others  (4), 
some  of  which  seem  extremely  hard  cases,  establish  the  above 
principle.  A  jury  might,  perhaps,  have  given  him  the  whole 
amount  to  put  him  into  funds  to  meet  the  bill. 

(Bayley,  B. :  No  jury  could,  by  law,  have  given  him  such 
damages.) 

(1)  35  B.  E.  329  (1  B.  &  Ad.  415).  Howard,  23  E.  E.  471  (2  Brod.  &  B. 

(2)  22  E.  E.  390  (3  B.  &  Aid.  288).  372) ;  and  Howell  v.  Young,  29  B.  B, 

(3)  22  E.  E.  503  (3  B.  &  Aid.  626).  237  (5  B.  &  C.  259) ;  and  the  other 

(4)  See  Brooke  v.  Enderby,  22  E.  E.  cases  there  cited. 
653  (2  Brod.  &  B.  70, 72) ;  Whitehead  v. 
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The  amount  of  damages  not  being  ascertained  is  certainly  no     Huntley 

criterion.     In  the  cases  cited,  there  was  no  actual  damage  until    Sanderson. 

after  the  breach  of  contract.     The  older  cases  establish  the  same 

point.      In  Barkly  v.   Kempstow  (l),    (cited  and  confirmed  in 

3  Wilson,  138),  which  was  an  action  to  save  harmless  and 

indemnify  from  escapes,  it  was  held,  that  immediately  upon  the 

escape  the  plaintiffs  were  damnified  *and  in  danger  to  be  sued,       [  **?*  ] 

and  might  sue  the  defendant  presently,  and  not  tarry  till  they 

were  sued.     There  is  no  real  distinction  between  that  case  and 

the  present ;    there  the  promise  was  to  keep  safely  and  keep 

harmless  ;  here  it  was  to  accept  the  bill  and  save  harmless.     The 

action  accrued  where  the  promise  to  keep  safe  in  the  one  case, 

and  to  accept  in  the  other,  was  broken.     To  make  any  thing  of 

the  argument  on  the  other  side,  it  ought  to  be  shewn  that  no 

cause  of  action  accrued  on  the  part  of  the  person  to  accept,  but 

the  authorities  shew  clearly  that  it  did. 

Cowling,  for  the  defendant  Wilkinson : 

The  plaintiff  must  shew  that  he  was  under  a  legal  obligation 
to  pay  the  money  (2).  He  avers  that  he  was  compelled  to  pay ; 
without  proving  that  notice  was  sent  him  by  the  first  regular 
ship  to  Miramichi :  Muilman  v.  UEguino  (3) ;  he  does  not  prove 
that  averment.  If  he  was  discharged  by  the  want  of  notice,  he 
could  not  make  the  defendants  liable  by  subsequently  paying  the 
bill :  Turner  v.  Leech  (4) ,  Roscow  v.  Hardy  (5) ,  Marsh  v.  Maxwell  (6) . 

(Bayley,  B. :  There  the  plaintiff  was  endeavouring  to  recover 
against  a  prior  party  to  the  bill ;  here,  he  sues  on  the  contract 
of  indemnity.) 

There  is  no  greater  hardship  or  difficulty  in  requiring  the  plaintiff 
to  prove  notice  here,  than  when  suing  a  prior  party;  if  the 
plaintiff  had  paid  in  pursuance  of  a  judgment  obtained  against 
him,  that  might  have  supplied  the  deficiency.  As  to  the  statute, 
the  only  implied  promise  was,  to  accept  or  to  indemnify  by 
accepting ;  but,  even  supposing  a  general  contract  of  indemnity 

(1)  Cro.  Eliz.  123.  (4)  23  R.  R.  344  (4  B.  &  Aid.  451). 

(2)  SheppartTs  Touchstone,  390.  (5)  12  East,  434. 

(3)  2  H.  Bl.  565.  (6)  11R.  R.  696,  n.  (2  Camp.  210,  n.) 
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Huntley  to  be  implied,  it  was  broken  by  the  refusal  to  accept,  and  the 
Saotebson.  plaintiff  might  then  have  brought  an  action,  he  being  then  liable 
to  be  sued,  and  such  liability  being  a  sufficient  damnification. 
A  contract  of  indemnity  is  an  active  contract,  and  means  that 
[  **77  ]  the  party  shall  do  some  act,  as  by  *providing  funds,  &c..  in  order 
to  prevent  the  other  from  being  damnified ;  it  would,  therefore, 
be  broken  on  non-acceptance,  since  the  defendants  had  then 
failed  to  do  anything  for  the  plaintiff's  security.  A  different 
construction,  namely,  that  the  plaintiff  must  suffer  some  real 
loss  before  he  can  sue,  would  make  an  imperfect  indemnity,  since 
it  would  assume  that  the  plaintiff  must  have  actually  been 
damnified ;  and  would  be  prejudicial,  for  perhaps  the  guarantier 
might,  in  the  mean  time,  become  insolvent,  and  the  other  would 
then  lose  all  redress  against  which  he  might  have  guarded  him- 
self if  he  could  have  sued  previously.  Thus  the  plea  of  nonfuit 
damnificatus,  though  in  form  a  negative  plea,  is,  in  reality,  an 
active  one  :  Broughton's  case  (l).  So,  a  person  agreeing  to  save 
harmless  from  an  obligation,  ought  to  discharge  it  by  release  or 
otherwise,  and  commits  a  breach,  if  the  obligation  be  forfeited 
whereby  a  liability  to  be  sued  is  incurred  (2) :  Barkly  v.  Kemp- 
stotc  (3) ;  Abbots  v.  Johnson  (4)  ;  Bullock  v.  Lloyd  (5).  This  is 
also  admitted  by  the  Court  in  Goddard  v.  Vanderheydtnfi), 
though  they  decided  there  that  until  payment  the  cause  of  action 
did  not  assume  the  form  of  a  debt.  If  the  plaintiff  had  concluded 
the  counts  of  the  declaration  by  merely  averring  a  refusal  to 
accept,  they  would  have  been  good,  and  a  plea  that  the  defendants 
afterwards  took  up  the  bill  would  not  have  been  a  bar. 

(Bayley,  B. :  Could  the  plaintiff  maintain  an  action  until  he 
had  suffered  some  actual  damage  ?) 

Marzetti  v.  Williams  (7)  is  an  authority  that  he  might ;  so  is 
Van  Wart  v.  Woolley  (8),  which  also  tends  to  shew  that  the 
plaintiff  ought  to  receive  nominal  damages  only,  for  since  he 

(1)  5  Co.  Rep.  24  a.  (6)  3  Wila.  262,  270,  272. 

(2)  Com.  Dig.  Condition,  J.  (7)  35  R.  R.  329  (1  B.  &  Ad.  415). 

(3)  Cro.  Eliz.  123.  (8)  3  B.  &  C.  439 ;  5  Dowl.  &  Ry. 

(4)  3  Bulstr.  233.  374 ;  Moo.  &  Mai.  510. 

(5)  2  Car.  &  P.  119. 
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purchased  abroad  he  would  pledge  his  own  credit,  and  might,     Huntlky 
therefore,  have  maintained  an  action  against  the  defendants  for    Sanderson. 
goods  sold  and  delivered.    And  *his  having  lost  that  remedy  by       [  **78  ] 
lapse  of  time  is  his  own  fault,  and  ought  not  to  prejudice  the 
defendants.     The  cases  cited,  particularly  Buttock  v.  Lloyd,  shew 
that   the  plaintiff  might  have  recovered  the  whole  sum  from 
the  defendants  immediately  on  non-acceptance ;    but,  even  if  he 
could  have  recovered  nominal  damages  only,  the  judgments  in 
Howell  v.  Young  (1)  shew  the  statute  would  have  been  a  bar. 
That  case  shews,  as  soon  as  a  cause  of  action  is  complete,  the 
statute  commences  running.     And  it  is  immaterial  that  the 
special  damage  is  recent,  or  that  the  plaintiff  had  no  notice  of 
the  breach.     Every  count,  particularly  the  third,  states  the  pay- 
ment by  the  plaintiff  as  the  consequence  of  a  prior  cause  of  action, 
and  not  as  a  cause  of  action  itself. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B. : 

This  was  a  special  action  of  assumpsit  upon  a  promise  to  pay 
a  bill  of  exchange,  drawn  by  the  plaintiff  upon  the  defendant, 
upon  another  promise  to  accept  it,  and  upon  a  third  promise  to 
indemnify  the  plaintiff  from  all  loss,  damages,  costs,  charges, 
and  expenses  which  might  happen  to  him  from  his  having  drawn 
the  bill.  The  facts  of  the  case  were  shortly  these.  The  defen- 
dants were  owners  of  the  ship,  Prince  Regent,  of  which  the 
plaintiff  was  the  captain,  and  in  June  they  dispatched  him  to 
Miramichi,  with  instructions  to  purchase  a  cargo  of  timber, 
and  draw  upon  them  for  the  amount.  The  plaintiff  proceeded 
to  Miramichi  accordingly,  and  purchased  timber  there,  from 
W.  Ledden,  to  the  amount  of  154J.  lis.  lid.,  and  drew  a  bill 
on  the  defendants  for  that  amount  at  sixty  days'  sight,  in  favour 
of  the  seller,  William  Ledden,  or  his  order.  The  bill  was  dated 
4th  September,  1826,  and  on  the  21st  November  it  was  duly 
presented  for  acceptance,  *and  protested  for  non-acceptance.  It  [  **79  ] 
was  again  presented  for  payment  at  the  time  when,  if  it  had 
(1)  29  E.  B.  237  (5  B.  &  C.  259). 

b.r. — vol.  xxxvm.  48 
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Huntley     been  accepted,  it  would  have  become  due ;  but  a  doubt  having 
Bandkbsox.    been  raised  whether  that  presentment  was  at  a  proper  place,  and 
it  being  immaterial  whether  a  due  presentment  was  made  or  not, 
that  presentment  may  be  laid  out  of  the  case.     The  plaintiff  was 
in  Liverpool,  with  the  Prince  Reqent  under  his  command,  from 
October,  1826,  until  the  middle  of  April,  1827 ;  and  it  did  toot 
appear,  upon  the  trial  of  this  cause,  that  he  received  any  notice 
of  the  dishonour  of  the  bill,  either  from  the  then  holder,  or  from 
the  defendants  who  had  got  the  cargo  (the  consideration  for  the 
bill)  and  had  dishonoured  the  bill  by  which  payment  for  that 
cargo  was  to  have  been  made.     In  1882,  the  plaintiff  was  at 
Miramichi,  and  was  arrested  there  upon  this  bill,  and  he  paid  it 
to  release  himself  from  the  arrest ;  and  whether  he  is  entitled 
to  be  reimbursed  by  the  defendants  is  the  question  in  this  cause- 
Two  objections  are  relied  upon  by  the  defendants,  one,  that,  as 
the  plaintiff  did  not  appear  to  have  had  notice  of  the  bill's  dis- 
honour, he  was  under  no  legal  obligation  to  pay  it,  and  paid  it 
of  his  own  wrong ;  the  other,  that  his  right  of  action  accrued 
upon  the  dishonour  of  the  bill  by  the  refusal  to  accept ;  that  the 
subsequent  damnification,  by  his  being  forced  to  pay,  gave  no 
new  right  of  action,  though  it  might  influence  the  damages,  and, 
consequently,  that  the  Statute  of  Limitations  was  a  bar.     As  to 
the  former,  this  is  not  the  case  of  an  ordinary  drawer  of  a  bill 
of  exchange,  but  that  of  a  drawer  identified  in  a  great  degree 
with   the  defendants,  his  drawees,   and  left  unwarrantably  in 
ignorance  by  them,  when  they  ought  to  have  apprized  him  of 
their  refusal  to  accept,  and  deserted  by  them  when  they  ought 
to  have  given  him  protection.     The  bill  was  drawn  for  goods 
bought  by  the  plaintiff ;  he  was  agent  in  that  purchase  for  the 
defendants,  they  are  his  principals ;  he  draws  upon   them  for 
payment,  they  dishonour  his  draft ;  they  do  not  appear  to  have 
[  *48o  ]       given  any  reason  *for  that  step.     Was  not  this,  then,  in  sub- 
stance, a  disavowal  of  his  agency  and  right  to  draw  ?  and  might 
it  not  reasonably  be  expected  that  the  tribunals  at  Miramichi  * 
might  have  held  this  a  case  in  which  the  plaintiff  would  have 
been  liable  upon  the  bill,  even  without  notice  of  the  refusal  to 
accept  ?    He  either  had  authority  from  the  defendants  to  draw, 
and  was  really  their  agent,  or  he  was  not.     If  he  were,  he  would 
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have  his  remedy  over  against  them,  and  so  would  be  indemnified ;  Huntley 
if  he  were  not,  he  was  to  be  considered  as  principal,  and  in  the  Sanderson* 
former  case  he  might  have  been  considered  by  the  Court  at 
Miramichi  as  standing  upon  the  same  ground  with  the  defen- 
dants, and  equally  liable  with  them.  Suppose,  however,  that  the 
plaintiff  had  a  fair  chance  of  resisting  the  claim  upon  him  at 
Miramichi,  have  the  defendants  so  conducted  themselves  towards 
the  plaintiff  as  to  justify  them  in  making  the  objection  that  he 
did  not  ?  They  ought  to  have  apprized  him  of  their  refusal  to 
accept,  and  of  the  motives  on  which  that  refusal  was  grounded, 
but  they  did  not ;  they  ought  to  have  given  him  instructions 
what  course  to  pursue  if  he  were  called  upon  for  payment,  and 
should  have  given  him  authority  and  directions  upon  whom  to 
call  in  case  of  need,  but  they  do  neither.  The  defendant  was 
arrested  in  a  foreign  country,  as  far  as  we  can  judge,  unex- 
pectedly, for  a  debt  which  was  not  his  own,  but  for  which  the 
defendants,  his  employers,  had  had  value ;  he  is  without  any 
instructions  how  to  act ;  it  does  not  appear  from  whom  he  got 
assistance ;  and,  under  these  circumstances  we  are  of  opinion 
that  the  defendants  cannot  say  he  did  wrong  in  paying  the  money. 
Upon  the  special  grounds,  therefore,  that  the  plaintiff  drew  the 
bill  because  he  was  agent  to  the  defendants ;  that  it  was  drawn 
not  for  his  own  purposes  but  to  pay  for  goods  he  had  bought  for 
them  ;  that  it  does  not  appear  they  ever  apprized  him  they  had 
dishonoured  the  bill,  or  gave  him  any  instructions  how  to  act  if 
called  upon  for  payment — we  are  of  opinion,  that  the  want  of 
notice  to  the  plaintiff,  of  the  dishonour  of  the  *bill,  from  the  [  *4*i  ] 
then  holder  of  the  bill,  furnishes  no  ground  of  defence  in  this 
action. 

The  second  ground  of  defence  is  upon  the  Statute  of  Limitations, 
and  that  is  founded  upon  the  ground  that  the  promise  to  accept, 
or  the  promise  to  pay,  is  the  promise  the  law  would  imply  in 
this  case,  not  the  promise  to  indemnify  ;  but,  upon  consideration, 
we  are  of  opinion  that  the  promise  to  indemnify  is  the  promise 
the  law  would  imply.  There  might  be  justifiable  grounds  for  a 
refusal  to  accept  or  pay,  (fraud,  for  instance,  or  want  of  title  in 
the  seller),  and  it  would  be  against  reason  to  imply  that  the 
defendants   should  forego  their  right  to  insist  upon  any  such 
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ground;  and  it  would  be   utterly  immaterial   to  the  plaintiff 

whether  they  accepted  or  paid,  so  long  as  the  neglect  to  accept 

or  pay  did  not  damnify  him.     Besides,  upon  a  promise  to  accept 

or  pay,  there  could  be  no  proper  rule  for  estimating  the  damages 

till  damnification.    We    are,   therefore,   of  opinion,   that    the 

promise  to  indemnify  is  the  promise  the  law  would,  in  this  case, 

imply ;  and  as  there  was  no  damnification  till  1882,  the  Statute 

of  Limitations  does  not  apply. 

Rule  discharged. 


1833. 

Etch,  of 
Pleas. 

[483] 


BEIGSTOCKE  v.   SMITH. 

(1  Crompton  &  Meeson,  483—486 ;  S.  C.  3  Tyrwh.  445 ;  2  L.  J.  (N.  S.)  Ex.  187.) 

An  acknowledgment  to  take  a  case  out  of  the  Statute  of  Limitations 
must  be  such  as  will  raise  the  implication  of  a  promise  to  pay :  Held, 
that  the  following  letter  did  not  raise  the  implication  of  a  promise  to 
pay,  and  was  not  sufficient  to  take  the  case  out  of  the  statute :  "  In  reply 
to  your  application  of  the  19th  instant,  for  the  payment  of  89/.  10a.  11  ±d. 
to  Mr.  D.  Brigstocke,  I  beg  to  say,  that  it  is  a  claim  I  am  by  no  means 
prepared  to  admit  to  the  full  extent ;  and  to  make  the  following  obser- 
vations respecting  it.  Of  that  sum,  68/.  3*.  Sd.  is  made  up  of  items  for 
business  and  materials,  stated  to  have  been  done  and  furnished  between 
the  years  1817  and  1824,  a  period  during  which  I  was  concerned  in  two 
successive  partnerships,  to  one  or  other  of  whom  the  accounts  Mr.  B.  was 
entitled  to  recover  ought  to  have  been  charged.  Having  at  different 
times  wound  up  both  those  concerns,  and  quitted  Carmarthen  as  long 
back  as  the  year  1824,  I  was  surprised  to  receive  Mr.  B.'s  bill  in  1829, 
five  years  afterwards;  and  it  is  certainly  not  a  little  strange,  that  he 
should  then  send  in  a  charge  of  so  old  a  date,  when,  if  any  account  was 
due,  it  could  hardly  be  expected  that  the  means  would  remain  of  ascer- 
taining its  correctness.  I  cannot,  therefore,  allow,  that  I  am  liable  to 
pay  any  part  of  the  account  previous  to  the  year  1825 ;  but,  as  I  anticipate 
being  in  Carmarthen  shortly,  I  will  then  communicate  with  Mr.  B.  per- 
sonally respecting  it.  The  remainder  of  the  account  is  for  repairs  ordered 
by  an  agent  under  the  late  firm  of  Bobert  Smith  &  Co.,  to  be  done  at  the 
works  in  Carmarthen,  in  1827,  together  with  a  few  items  for  glazing 
in  the  year  1825,  making  together  20/.  17*.  5c?.,  which  I  believe  to  be 
correctly  charged,  and  for  which  I  enclose  a  cheque,  and  will  thank  you 
to  acknowledge  the  receipt  of  it." 

Assumpsit  for  work  and  labour,  money  counts,  and  account 
stated.    Pleas,  general  issue  and  Statute  of  Limitations. 

At  the  last  Lent  Assizes  for  the  county  of  Carmarthen,  before 
Patteson,  J.,  the  plaintiff  was  nonsuited,  with  liberty  to  move  to 
enter  a  verdict  for  681.  8s.  8d.,  if  the  Court  should  be  of  opinion 
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that  the  following  letter  was  sufficient  to  take  the  case  out  of    Bbigstookb 
the  Statute  of  Limitations :  Smith. 

"  Morgan  Tin  Works, 

"  Messrs.  George  &  Amlot,  "  Jan'  28th'  1831' 

"  Gentlemen, — In  reply  to  your  application  of  the  19th  instant, 
for  the  payment  of  891.  10*.  lljd.  to  Mr.  D.  Brigstocke,  I  beg  to 
say,  that  it  is  a  claim  I  am  by  no  means  prepared  to  admit  to 
the  full  extent,  and  to  make  the  following  observations  respecting 
it.  Of  that  sum,  681.  8*.  8d.  is  made  up  of  items  for  business 
and  materials,  stated  to  have  been  done  and  furnished  between 
the  years  1817  and  1824,  a  period  during  which  I  was  concerned  in 
two  successive  partnerships,  to  one  or  other  of  whom  the  accounts 
Mr.  B.  was  entitled  to  recover  ought  to  have  been  charged. 

"  Having,  at  different  times,  wound  up  both  those  concerns, 
and  quitted  Carmarthen  as  long  back  as  the  year  *1824,  I  was  L  **84  ] 
surprised  to  receive  Mr.  B.'s  bill  in  1829,  five  years  afterwards. 
And  it  is  certainly  not  a  little  strange,  that  he  should  then  send 
in  a  charge  of  so  old  a  date,  when,  if  any  account  was  due,  it 
could  hardly  be  expected  that  the  means  would  remain  of  ascer- 
taining its  correctness.  I  cannot,  therefore,  allow,  that  I  am 
liable  to  pay  any  part  of  the  account  previous  to  the  year  1825  : 
but,  as  I  anticipate  being  in  Carmarthen  shortly,  I  will  then 
communicate  with  Mr.  B.  personally  respecting  it.  The  remainder 
of  the  account  is  for  repairs  ordered  by  an  agent  under  the 
late  firm  of  Robert  Smith  &  Co.,  to  be  done  at  the  works  at 
Carmarthen  in  1827,  together  with  a  few  items  for  glazing  in 
the  year  1825,  making  together  201.  17*.  5d.,  which  I  believe  to 
be  correctly  charged,  and  for  which  I  inclose  a  check,  and  will 
thank  you  to  acknowledge  the  receipt  of  it.  I  am,  Gentlemen, 
your  obedient  Servant,    •  "  Robert  Smith. 

"  Since  writing  the  above,  I  thought  it  would  be  most  con- 
venient to  send  you  a  banker's  draft." 

John  Evans  now  moved  to  enter  a  verdict  for  the  sum  of 
68/.  8*.  8d. : 

The  only  question  in  this  case  is  as  to  the  effect  of  the  letter. 
The  construction  to  be  put  upon  it  must  be  the  same  as  before 
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Bbiostookb  the  late  statute  (l) ;  that  was  decided  in  Haydon  v.  Williams  (2), 
Smith.  where  it  is  said,  by  Tindal,  Gh.  J.,  in  delivering  the  judgment 
of  the  Court,  "  that  statute  did  not  intend,  as  it  appears  to  us, 
to  make  any  alteration  in  the  legal  construction  to  be  put  upon 
acknowledgments  or  promises  made  by  defendants,  but  merely  to 
require  a  different  mode  of  proof,  substituting  the  certain  evidence 
of  a  writing,  signed  by  the  party  chargeable,  instead  of  the 
insecure  and  precarious  testimony  to  be  derived  from  the  memory 
of  witnesses; "  this  being  the  law,  and  the  acknowledgment  in 
the  present  case  being  in  writing,  it  only  remains  to  inquire 
[  **85  ]  whether  such  an  acknowledgment,  *either  in  writing  or  by  parol, 
before  the  statute,  would  have  prevented  the  operation  of  the 
statute.  It  has  often  been  observed,  that  it  would  have  been 
better  never  to  have  gone  beyond  the  letter  of  the  statute ;  but 
it  now  too  late  to  make  that  objection.  There  are  several  cases 
which  seem  to  have  settled  that  where  a  party  does  not  deny 
the  existence  of  the  debt,  or  uses  ambiguous  language  about  it, 
but  says  that  it  is  discharged  by  lapse  of  time,  that  is  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute,  the  principle 
being  as  stated  by  Lord  Ellenborouoh,  in  one  case,  that  the 
statute  was  meant  for  the  protection  of  those  who  lost  their 
proofs  of  payment,  not  for  those  who  did  not  pretend  that  they 
had  paid  at  all:  Lloyd  v.  Maund(s)9  Bryan  v.  Horseman  (4). 
In  Colledge  v.  Horn  (5),  the  defendant  wrote  a  letter  to  the 
plaintiff's  attorney  to  the  following  effect :  "I  have  received  yours 
respecting  plaintiff's  demand.  It  is  not  a  just  one,  and  am 
ready  to  settle  the  account  whenever  the  plaintiff  may  think 
proper  to  meet  me  on  the  business.  I  am  not  in  his  debt  90/., 
nor  anything  like  that  sum ;  shall  be  happy  to  settle  the 
difference  by  his  meeting  me." 

Bayley,  B. : 

"lam  ready  to  settle  the  account"  is  a  promise.    There  is  an 
acknowledgment  that  something  is  due,  and  then  the  defendant 

(1)  9  Geo.  IV.  c  14.  (4)  4  East,  599. 

(2)  33  B.  B.  415  (7  Bing.  163 ;  4  (5)  28  B.  B.  606  (3  Bing.  120 ;  10 
Moore  &  P.  811).                                      Moore,  431). 

(3)  2  T.  B.  760. 
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says,  when  the  plaintiff  meets  him,  he  will  be  happy  to  settle.  Bbigstockb 
You  will  find,  in  Kennett  v.  MiWank  (l)  that  part  of  the  Court  smith. 
intimated  a  distinct  opinion  that  an  acknowledgment  was  not 
sufficient  without  a  promise  to  pay.  You  may  collect  the  same 
from  Haydon  v.  Williams.  In  that  case  there  was  a  distinct 
acknowledgment  of  a  debt  being  due,  but  there  was  only  a 
qualified  promise  to  pay.  That  makes  out  that  a  mere  acknow- 
ledgment is  not  sufficient  to  take  a  case  out  of  the  Statute  of 
Limitations,  unless  there  be  a  promise  to  pay — the  acknowledg- 
ment is  *absolute — the  promise  is  qualified.  I  believe  this  is  the  [  *486  ] 
construction  which  has  invariably  been  put  in  the  late  cases 
on  the  statute.  The  principle  to  be  collected  from  Tanner  v. 
Smart  (2)  is  this,  that  the  acknowledgment  is  evidence  of  a  new 
promise,  and  constitutes  a  new  cause  of  action.  It  was  there 
laid  down,  that,  upon  a  general  acknowledgment,  where  nothing 
is  said  to  prevent  it,  a  general  promise  to  pay  may,  and  ought  to 
be,  implied ;  but  where  the  party  guards  his  acknowledgment, 
an  implication  will  not  arise.  Thus  a  refusal  to  pay  will  prevent 
the  implication  of  a  promise  arising  from  such  an  acknowledg- 
ment ;  and  a  conditional  promise  to  pay,  when  able,  will  prevent 
an  absolute  promise  from  being  implied.  Fearn  v.  Lewis  (3), 
Scales  v.  Jacob  (4),  and  Ay  ton  v.  Bolt  (5),  establish  this,  that 
a  mere  acknowledgment,  though  it  may,  under  circumstances, 
amount  to  a  new  promise,  yet,  if  it  does  not,  it  is  not  a  sufficient 
answer  to  the  Statute  of  Limitations.  Now,  in  the  present  case, 
there  is  a  letter  acknowledging  that  the  plaintiff  makes  a  demand, 
but  not  acknowledging  the  propriety  of  the  demand,  and  denying 
all  liability  on  his  part  to  make  the  payment.  I  think,  that 
where  there  is  such  a  denial,  I  cannot  make  the  implication  of  a 
promise  to  pay. 

Vaughan,  B. : 

In  Frost  v.  Bengough  (6)  it  was  decided,  that  it  is  to  be  left  to 
the  jury  to  say,  whether  they  can  imply  a  fresh  promise  from 

(1)  8  Bing.  38 ;  1  Moore  &  Scott,      Moore  &  P.  1). 

102.  (4)  3  Bing.  638 ;  11  Moore,  553. 

(2)  30  B.  E.  461  (6  B.  &  C.  603 ;  (5)  4  Bing.  105 ;  12  Moore,  305. 

9  Dowl.  &  By.  549).  (6)  25  B.  B.  621  (1  Bing.  266;  8 

(3)  31  B.  B.  434  (6  Bing.  349;  4      Moore,  180). 
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Briostockb   a  distinct  acknowledgment;   but  here  there  is  nothing  like  a 
Smith.       distinct  acknowledgment.     It  does  not  appear  to  me,  that  there 
is  here  any  thing  from  which  a  fresh  promise  can  be  implied. 

The  other  Barons  concurred. 

And  the  rule  was  refused. 


1833. 

Exch.  of 
Pleas. 

[632] 


WARD   v.   THOMAS,   Executor,   &c. 

(1  Crompton  &  Meeson,  532 ;  S.  C.  2  Dowl.  P.  C.  87  ;  2  L.  J.  (N.  S.)  Ex.  217.) 

Where  a  plaintiff,  who  was  entitled  to  judgment  against  a  defendant 
executor  de  bonis  testatoris,  et  si  wow,  &c,  took  judgment  and  issued 
execution  for  debt  and  costs  de  bonis  propriis,  the  Court  set  aside  the 
judgment  and  execution  on  motion. 

The  plaintiff  in  this  case  at  the  last  Assizes  obtained  a  verdict 
against  the  defendant,  which  entitled  him  to  judgment  de  bonis 
testatoris,  et  si  non,  &c,  and  the  learned  Judge  before  whom  the 
case  was  tried  having  certified  for  immediate  execution,  the 
plaintiff  signed  judgment  and  took  out  execution  for  debt  and 
costs  de  bonis  propriis. 

John  Jervis  obtained  a  rule  to  set  aside  the  execution  as 

irregular,  which  the   Court,  after  hearing   Wightman   for  the 

plaintiff,  made 

Absolute  with  costs. 


1833. 

Exch.  of 
Pleas. 
[  683  ] 


TREW  v.   BURTON. 

(1  Crompton  &  Meeson,  533— 536;  S.  C.  3Tyrwh.  559;  2L.  J.  (N.S.)Ex.  236)(1). 

An  award  by  an  umpire  is  not  vitiated  by  a  mistake  in  the  recital  of 
the  award,  in  the  Christian  name  of  one  of  the  original  arbitrators  who 
had  appointed  the  umpire. 

Such  mistake  not  being  material,  an  alteration  made  by  a  stranger 
subsequently  to  the  publication  of  the  award,  by  striking  out  the  wrong 
and  inserting  the  right  Christian  name,  does  not  vitiate  the  award,  but 
leaves  it  in  the  state  in  which  it  was  before  such  alteration. 

Where  the  affidavit  for  an  attachment  for  not  performing  an  award 
was  defective,  in  not  shewing  that  the  award  was  published  before  the 
authority  of  the  umpire  expired :  Held,  that  it  was  sufficient  if  it  appeared 
from  the  jurat  that  the  affidavit  of  execution  by  the  umpire  was  sworn 
before  that  time  expired. 

This  cause  was  referred  to  two  arbitrators,  W.  C.  and  F.  S., 

who  were  to  nominate  an  umpire  before  they  proceeded  in  the 

(1)  See  now  the  Arbitration  Act,      not  cover  the  point  actually  decided 
1889,  s.  7  (c),  which  however  does      here. 
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arbitration.  They  accordingly  appointed  an  umpire,  who,  on  Tbew 
their  subsequently  disagreeing,  made  his  umpirage,  in  the  recital  bubton. 
of  which,  by  mistake,  he  stated  that  W.  C.  and  Thos.  S.,  instead 
of  P.  S.,  had  appointed  him  umpire.  The  umpire,  on  the  mis- 
take being  discovered,  offered  to  republish  his  award.  Subse- 
quently to  the  publication  of  the  award  it  had  been  altered,  but 
not  by  either  of  the  parties,  by  striking  out  the  name  Thos.  and 
substituting  F.  in  the  recital.  Humphrey  had  obtained  a  rule 
for  an  attachment  for  not  performing  the  award,  and  Piatt  had 
obtained  a  rule  to  set  aside  the  award.  On  both  rules  coming 
on  together  it  was  objected  by  Piatt  that  it  did  not  appear  on  the 
affidavits  when  the  umpirage  was  made,  or  whether  it  was  made 
within  the  time  limited ;  but,  upon  inspection,  by  the  Court,  of 
the  affidavit  of  the  execution,  it  appeared  from  the  jurat  that  the 
affidavit  of  execution  was  sworn  before  the  expiration  of  the  time 
limited  for  making  the  umpirage. 

(Per  Baylby,  B. :  It  must  appear  that  the  umpirage  was  made 
within  the  limited  time;  but  in  the  present  case  that  fact 
sufficiently  appears  from  the  jurat.) 

Humphrey,  in  support  of  the  award,  was  stopped  by  the 
Court. 

Piatt,  contra  : 

This  award  cannot  be  supported.  The  umpire  professes  to 
proceed  under  an  authority  derived  from  W.  C.  and  Thos.  S., 
whereas,  in  fact,  the  reference  was  to  W.  C.  and  F.  S.  He 
appears,  therefore,  to  be  acting  under  a  different  authority  from 
that  with  which  he  could  be  clothed  under  this  reference. 

Besides,  the  alteration  of  this  instrument  in  a  part  so  material       [  534  ] 
as  the  party  from  whom  the  umpire  derived  his  authority  vitiates 
the  award. 

Baylby,  B. : 

I  think  that  the  rule  for  the  attachment  ought  to  be  made 
absolute,  and  that  the  rule  for  setting  aside  the  award  ought  to 
be  discharged.     The  cause  was  referred  to  two  persons  of  the 
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Tbkw  name  of  W.  C.  and  F.  S.,  with  a  direction  that  they,  before  they 
Burton,  proceeded  on  the  arbitration,  should  nominate  an  umpire  to 
decide  in  case  of  their  not  being  able  to  agree;  and  it  is 
ascertained  that,  in  point  of  fact,  W.  C.  and  F.  S.  did,  before 
they  proceeded,  duly  nominate  the  person  who  has  made  this 
award  as  umpire.  There  is,  therefore,  a  good  nomination  of  the 
umpire,  who  is  clothed  with  the  authority  which  the  two  arbi- 
trators were  empowered  to  give.  He  does  act  accordingly,  and 
makes  his  umpirage ;  but,  in  making  it,  he  describes  his  authority, 
not  as  delegated  to  him  by  W.  C.  and  by  P.  S.,  but  as  delegated 
to  him  by  W.  C.  and  Thos.  S.  Now,  there  was  no  reference  to 
W.  C.  and  Thos.  S.,  and  W.  C.  and  Thos.  S.  never  delegated  any 
authority  to  the  umpire,  but  his  authority  was  derived  from  W.  C- 
and  F.  S. ;  in  framing  his  award,  however,  he  describes  W.  C. 
and  Thos.  S.  as  the  persons  to  whom  the  cause  was  originally 
referred,  and  who  had  appointed  him  as  umpire,  and  then  he 
proceeds  and  makes  his  award  conformably  with  his  power.  The 
question  then  is,  whether  this  mistake  in  the  recital  vitiates  the 
award  ?  It  was  not  necessary  to  make  any  recital.  If,  instead 
of  having  the  award  drawn  up  in  a  formal  manner,  he  had 
merely  said  I  do  make  my  award  and  umpirage,  and  I  direct,  &c. 
&c,  there  is  no  doubt  that,  without  any  recital,  this  award  would 
have  been  perfectly  valid ;  and,  in  declaring  on  such  award,  it  is 
not  necessary  to  state  any  recital  by  the  umpire  in  his  award, 
but  it  would  be  quite  sufficient  to  shew  that  the  parties  referred 
[  *535  ]  the  cause  to  W.  C.  and  F.  S.,  with  *a  direction  to  nominate  an 
umpire;  that  W.  C.  and  F.  S.  accordingly  nominated  the  umpire, 
and  that  he  made  his  umpirage  without  shewing  any  recital  in 
the  umpirage.  I,  therefore,  do  not  think  that  this  mistake  in 
the  recital  would  justify  the  Court  in  setting  aside  the  award. 
It  has  been  argued  that  the  alteration  vitiates  the  award.  Now, 
if  such  alteration  had  been  made  in  any  material  part,  I  agree 
that  it  would  have  been  fatal ;  but  it  being  in  a  part  which  I 
think,  for  the  reasons  I  have  given,  to  be  immaterial,  I  am  of 
opinion  that  such  alteration  by  a  stranger  leaves  the  award  in 
the  state  in  which  it  was  before  the  alteration. 

There  was  a  defect  in  the  affidavit  for  the  attachment,  which 
does  not  state  on  what  day  the  award  was  published ;  and,  if 
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there  were  nothing  from  which  the  Court  could  collect  that  it  Trew 
was  published  before  the  day  when  the  power  of  the  umpire  bubtok. 
expired,  I  should  have  thought  that  we  could  not  make  the  rule 
for  the  attachment  absolute:  but  it  turns  out  from  the  inspection 
of  the  jurat  that  the  affidavit  of  the  execution  of  the  award  by 
the  umpire  was  sworn  before  that  day.  That  is  an  answer  to  this 
objection  ;  and  I  am  of  opinion  that  the  rule  for  the  attachment 
should  be  made  absolute,  and  the  rule  for  setting  aside  the 
award  should  be  discharged. 

Vauohan,  B. : 

I  am  of  the  same  opinion.  The  recital  is  not  of  the  essence 
of  the  award,  which  might  have  been  framed  so  as  to  be  perfectly 
good  without  any  recital  at  all.  If  not  a  necessary  part  of  the 
award,  it  may  be  rejected. 

Bolland,  B. : 

I  entertained  considerable  doubts  during  the  earlier  part  of 
this  discussion,  but  I  now  think,  on  the  grounds  stated  by  my 
brothers  who  have  preceded  me,  that  we  ought  to  support  this 
award. 

Gubney,  B. : 

The  reference  was  good ;  it  was  to  W.  C.  *and  F.  S.  The  [  *536  ] 
appointment  of  the  umpire  was  good  ;  it  was  by  W.  C.  and  F.  S. 
The  award  was  according  to  the  power,  but  there  was  a  misrecital 
in  the  Christian  name  of  one  of  the  original  arbitrators.  Now, 
in  a  declaration  on  the  award,  it  would  not  be  necessary  to  set 
out  any  recital  by  the  umpire  of  his  appointment,  but  it  would 
be  sufficient  to  aver  the  fact.  This  recital,  therefore,  is  not  a 
material  part  of  the  award,  and  consequently  the  mistake  will 
not  avoid  it. 

The  rule  for  setting  aside  the  atcard  discharged ;  and 
the  nde  for  the  attachment  absolute,  without 
costs  on  either  motion. 
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1833.  EEID  v.  FUKNIVAL. 

Exch.  of  (1  Crompton  &  Meeson,  538—539 ;  S.  C.  2  L.  J.  (N.  S.)  Ex.  199.) 

r  53g  \  A  bill  of  exchange  for  300/.  being  sent  to  A.  to  get  it  discounted,  a 

banking  company  advanced  1002.  on  the  bill  upon  A.  giving  the  company 
his  guaranty  for  the  amount  so  advanced.  A.  had  no  other  interest  in 
the  bill :  Held,  in  an  action  brought  by  A.  on  the  bill,  that  he  was 
entitled  to  recover  the  whole  amount,  and  not  merely  the  amount  for 
which  he  gave  his  guaranty. 

Assumpsit  on  a  bill  of  exchange,  dated  the  24th  December, 
1880,  drawn  by  one  Retemeyer  on  and  accepted  by  the  defendant 
for  800Z.,  payable  three  months  after  date  to  the  drawer's  order. 
At  the  trial  before  Lord  Lyndhurst,  G.  8.,  at  the  adjourned 
sittings  in  London  after  last  Hilary  Term,  it  appeared  that  the 
bill  had  been  indorsed  by  the  drawer,  and  also  by  persons  named 
Mackenzie  and  Macgregor. 

For  the  defence,  a  letter  was  put  in  from  the  plaintiff  to  the 
defendant's  attorney,  containing  the  following  passages:  "All  I 
knew  about  the  matter  was,  that  Mr.  Furnival's  bill  for  3001. 
was  sent  to  me  by  a  particular  friend  in  London,  requesting  that 
I  might  get  it  discounted ;  which,  as  I  happened  to  know  some 
of  the  parties  whose  names  were  attached  to  the  bill,  I  com- 
plied with,  from  a  wish  to  accommodate  my  friend.  It  was 
accordingly  handed  over  to  the  British  Linen  Company's  Bank 
here,  by  whom  it  was  discounted  at  my  request;  but,  as  the 
whole  amount  of  the  bill  was  not  at  the  time  required,  the  sum 
of  100Z.  only  has  as  yet  been  advanced  upon  it,  and  remitted  to 
my  friend,  200Z.  being  withheld  in  consequence  of  the  bill  having 
been  dishonoured. 

"  The  only  satisfactory  reply  which  I  received  on  the  subject 
was,  that  Mr.  Furnival,  the  acceptor,  was  a  responsible  person ; 
consequently,  for  my  own  better  security,  I  had  determined  in 
the  first  instance  to  institute  legal  proceedings  against  him,  as  I 
had  no  advantage  directly  or  indirectly  from  the  transaction,  but, 
on  the  contrary,  I  am  held  answerable  to  the  bank  for  the 
amount  advanced  on  it  on  my  guarantee. 

"  In  the  full  hope,  however,  that  the  explanation  I  have  now 

given  will  at  once  induce  you  or  your  client  to  reimburse  me,  at 

[  *539  ]      least  in  the  amount  already  advanced  on  the  *bill,  viz.  100L, 
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and  22.  1«.  lid.  already  incurred  for  expenses  and  interest,  from        "bid 
27th  June  to  4th  September  next,  &c."  fubnival. 

Carrington,  for  the  defendant,  submitted,  first,  that  he  had 
no  right  of  action,  as  he  had  not  discounted  the  bill,  but  had 
merely  carried  it  to  the  British  Linen  Company  as  the  agent 
of  others ;  and  that  even  if  it  could  be  considered  that,  from 
his  having  given  a  guarantee,  he  had  an  interest  in  the  bill, 
still  it  would  only  entitle  him  to  a  verdict  to  the  amount  of  his 
guarantee.  The  learned  Chief  Baron  overruled  the  objection, 
observing  that  the  plaintiff  had  a  right  to  sue  on  this  bill  by 
reason  of  his  liability  on  the  guarantee  for  the  amount  advanced; 
and  that,  as  he  had  a  right  to  sue,  he  might  recover  the  whole 
amount,  though  he  would  be  only  a  trustee  for  others  for  all 
above  the  amount  of  his  own  claim,  and  be  bound  to  pay  the 
residue  to  the  person  from  whom  he  received  the  bill.  A 
verdict  having  passed  for  the  plaintiff  for  the  whole  amount  and 
expenses — 

Carrington  now  moved  for  a  new  trial,  or  that  the  damages 
might  be  reduced  to  1022.  1*.  lid. ;  and  contended  that  the 
plaintiff  had  no  right  to  recover  more  than  the  amount  that  had 
been  advanced  on  his  guarantee  on  the  bill. 

Bed,  per  Bayley,  B. :  # 

Somebody  else  may  have  a  demand  for  2002.;  but  there 
cannot  be  two  actions  on  one  note.  As  soon  as  the  plaintiff 
recovers  the  whole  amount,  he  becomes  a  trustee  for  the  person 
entitled  to  the  remainder  of  the  money,  after  deducting  the 
amount  that  he  has  advanced.  I  think  there  is  a  decision 
bearing  on  this  point,  to  that  effect,  in  2  Wilson,  262,  Johnson  v. 
Kennion. 

Rule  refused. 


686  1888.    EX.     1  CR.  &  M.  540.  [r.b. 

i**.  JONES  v.   CLIFF. 

Exch.of 
Plea*. 

[540] 


Exrh.  of       (1  Orompton  &  Meeson,  540—541 ;  S.  C.  3  Tyrwh.  576 ;  2L.J.  (N.  S.)  Ex. 
Plea*-  189 ;  S.  C.  at  Nisi  Prius,  5  Car.  &  P.  560.) 


A.,  having  goods  at  a  pawnbroker's,  delivered  the  duplicate  to  B.  to 
take  them  out  of  pledge;  B.  took  them  out  accordingly,  and  paid  the 
amount  due  on  them.  On  A.  sending  to  B.  for  the  goods,  B.  said  he  had 
not  got  them,  and  refused  to  tell  who  had  them  :  Held,  in  trover  brought 
to  recover  the  goods,  that  B.  had  no  right  to  insist  on  a  tender  of  the 
money  he  had  advanced  to  get  them  out  of  pledge. 

This  was  an  action  of  trover,  for  a  gold  watch,  seal,  chain, 
and  other  articles,  to   which  the  defendant   had  pleaded   the 
general  issue.      At  the  trial,  before  Taunton,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Salop,  it  appeared  that  the 
plaintiff  had  pawned  the  articles  in  question  with  a  person  of 
the  name  of  Chapman,  a  pawnbroker  at  Manchester,  in  the 
month  of  September,  1828  ;  and  that,  in  July,  1829,  the  plaintiff 
delivered  the  duplicate  to  the  defendant  to  take  the  articles  out 
of  pawn,  which  the  defendant  accordingly  did,  and  paid  the  sum 
of  11Z.  17*.  4d.,  being  the  amount  for  which  they  were  pledged, 
together  with  interest;  but  it  did  not  appear  in  evidence  how 
or  upon  what  terms  the  duplicate  had  been  delivered  by  the 
plaintiff  to  the  defendant.     It  further  appeared,  that  on  the 
9th  of  November,  1832,  a  demand  of  the  articles  was  made  on 
behalf  of  the  plaintiff  by  a  person  named  Wycherley  ;  when  the 
defendant  said,  he  had  not  got  them,  but  that  he  had  had  the 
duplicate  from  the  plaintiff  to  redeem  them,  and  admitted  that 
the  watch  had   been  once  in  his  possession.      The  defendant 
refused  to  tell  who  had  them.      The  witness  who  made  the 
demand  told  the  defendant  that  Mr.  Jones  would  allow  him,  in 
account,  any  sum  he  might  have  paid  to  redeem  the  goods.     No 
money  was  tendered. 

Justice,  for  the  defendant,  submitted  that  the  plaintiff  ought 
to  be  nonsuited,  as  there  was  no  evidence  of  a  conversion,  and 
that  there  could  be  none  until  after  tender  of  the  amount 
advanced :  that  the  plaintiff  was  not  in  a  condition  to  ask  for 
a  return  of  the  goods  till  he  made  a  tender  of  the  money ;  and 
that  it  therefore  signified  nothing  whether  the  defendant  had 
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transferred  the  possession  of  the  goods  to  another  person  or  not.        Jones 
The  learned  Judge  overruled  the  objection.  Cliff 

A  letter  from  the  plaintiff  to  one  James  Dobell,  a  person  in  [  541  ] 
the  employ  of  the  defendant,  was  then  put  in  on  behalf  of  the 
defendant,  the  material  part  of  which  was,  that,  "  before  we  can 
come  to  a  just  settlement,  will  Mr.  Cliff  give  up  my  watch,  &c, 
upon  receiving  in  full  whatever  he  has  been  repaid  for  redeeming 
them."  There  was  no  evidence  of  the  defendant's  answer. 
The  jury,  under  the  directions  of  the  learned  Judge,  having 
found  a  verdict  for  the  plaintiff — 

Justice  now  moved  for  a  new  trial,  and  submitted  that  the 
defendant  was  entitled  to  hold  the  goods,  as  no  tender  had  been 
made  of  the  money  advanced,  and  that  the  learned  Judge  ought 
so  to  have  directed  the  jury. 

Lord  Lyndhurst,  C.  B. : 

As  the  defendant  said  that  he  had  parted  with  the  possession 
of  the  goods,  and  would  not  tell  to  whom  he  had  delivered  them, 
he  had  no  right  to  insist  on  a  formal  tender.  A  party  can  only 
be  obliged  to  make  a  tender  where,  by  making  the  tender,  he 
could  obtain  possession  of  the  goods.  Here,  if  the  money  had 
been  produced,  the  defendant  was  not  in  a  situation  to  have 
delivered  up  the  goods. 

Batley,  B. : 

Although  the  money  was  not  tendered,  the  defendant  was  told 
he  might  have  the  money  if  he  would  deliver  up  the  goods.  But 
the  goods  were  in  the  hands  of  a  third  person,  and  the  defendant 
did  not  say  who  had  them.  I  think  that,  under  these  circum- 
stances, he  had  no  right  to  insist  on  a  tender  being  made. 

Vaughan,  B.,  concurred.  RuU  refwtgd 
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1883.        LECHMERE,   Bart.,   and    Others  v.    FLETCHER (1). 

®*ch.  of       (l  Crompton  &  Meeson,  623—637 ;  S.  C.  3 Tyrwh.  450 ;  2  L.  J.  (N.  S.)  Ex.  219.) 

Pleas. 

[  623  ]  A  promise  in  writing,  signed  by  the  party  chargeable  thereby,  to  pay 

his  proportion  of  a  joint  debt  more  than  six  years  old,  is  a  sufficient 
compliance  with  the  provisions  of  the  9  Geo.  IV.  c.  14,  s.  1,  to  take  the 
case  out  of  the  Statute  of  Limitations,  though  no  amount  is  specified  in 
the  promise ;  and  the  plaintiff  suing  on  such  promise  is  not  confined  to 
nominal  damages,  but  may  recover  the  whole  of  such  proportion  upon 
proving  the  amount  by  extrinsic  evidence. 

A.  and  B.  were  jointly  indebted  to  C. ;  after  more  than  six  years  had 
elapsed  since  the  debt  accrued,  A.  promised  in  writing  signed  by  him  to 
pay  his  proportion  when  applied  to.  Afterwards,  C.  sued  A.  and  B. 
jointly,  in  indebitatus  assumpsit,  on  the  original  joint  cause  of  action. 
B.  pleaded  the  general  issue,  and  A.  pleaded  the  general  issue  and 
the  Statute  of  Limitations.  A  verdict  passed  against  B.  on  the  general 
issue,  and  for  A.  upon  the  general  issue  and  upon  the  issue  on  the 
Statute  of  Limitations,  and  judgment  was  entered  for  C.  against  B.,  and 
for  A.  against  C.  C.  afterwards  brought  a  fresh  action  against  A.,  and 
declared  specially  on  the  new  promise  to  pay  his  proportion  :  Held,  that 
neither  the  recovery  against  B.,  nor  the  verdict  and  judgment  for  A., 
were  any  answer  to  the  action  against  A.  on  the  new  promise. 

Payment  of  money  into  Court  on  a  special  count  framed  on  such  new 
promise  to  pay  the  defendant's  proportion,  and  averring  the  amount 
of  such  proportion  under  a  videlicet,  does  not  admit,  or  preclude  the 
defendant  from  disputing,  the  amount  of  such  proportion. 

The  first  count  of  the  declaration  stated,  that  the  defendant 

and  one  Thomas  Fulljames,  heretofore  and  more  than  six  years 

before  the  commencement  of  this  suit,  to  wit,  &c,  were  indebted 

to  the  plaintiffs  in  a  large  sum  of  money,  to  wit,  2507.,  for  work 

and  labour,  commission,  money  lent,  &c,  &c. ;   and  that   the 

L  *624  ]       defendant  and  Fulljames*  promised   to  pay  the  plaintiffs  on 

request ;  the  count  then   proceeded  as   follows :   And  whereas 

before  and  at  the  time  of  the  making  of  the  promise  of  the 

defendants    hereinafter    next  mentioned,   six    years  from   the 

making  of  the  said  promise  of  the  said  defendant  and  Thomas 

Fulljames  to  pay  the  said  monies  to  the  plaintiffs,  and  from  the 

time  the  causes  of  action  of  the  plaintiffs  in  respect  of  the  said 

monies  accrued,   had  elapsed,  and  the  right  of  action  of  the 

plaintiffs  against  the  defendant  and  Thomas  Fulljames  for  the 

recovery  of  the  said  monies  had,  by  reason  of  such  lapse  of 

time,  but  not  otherwise,  become  barred,  by  virtue  of  the  statute 

(1)  Followed  by  Tindal,  Ch.  J.  in  Bird  v.  Gammon  (1837)  3  Bing.  N.  C. 
883.-R.  C. 
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in  such  case  made  and  provided ;  and  at  the  time  of  the  making  lechmebe 
of  the  defendant's  promise  next  mentioned,  the  said  several  Fletcher. 
monies  had  not,  nor  had  either  of  them  or  any  part  thereof, 
been  in  any  manner  paid  or  satisfied  to  the  plaintiffs  or  either 
of  them,  and  they  were  justly  entitled  to  receive  the  same 
monies,  to  wit,  in  the  county  aforesaid.  And  thereupon,  after 
the  said  lapse  of  six  years,  and  within  six  years  next  before  the 
commencement  of  this  suit,  to  wit,  &c,  the  defendant,  in  con- 
sideration of  the  premises,  by  a  certain  memorandum  in  writing 
then  and  there  signed  by  him,  promised  the  said  plaintiffs  to 
pay  them,  at  any  time,  his,  the  defendant's,  proportion  of  the 
said  monies,  in  case  the  plaintiffs  would  apply,  and  on  their 
their  applying  to  him  for  the  same;  and  the  plaintiffs  aver, 
that  the  defendant's  proportion  of  the  said  monies  so  unpaid 
amounted  to  a  certain  sum,  to  wit,  a  moiety  of  the  said  monies ; 
and  that  they,  the  said  plaintiffs,  afterwards,  to  wit,  &c,  applied 
to  the  defendant  for,  and  required  him  to  pay  to  them,  such  his, 
the  defendant's,  proportion  of  the  said  monies. 

The  second  count  stated  the  defendant  and  Fulljames  to  be 
indebted,  as  in  the  first  count,  and  then  proceeded  as  follows : 
And  whereas  the  said  several  last-mentioned  monies  being 
unpaid  and  unsatisfied,  the  defendant  afterwards  and  within 
six  years  next  before  the  commencement  of  this  suit,  to  wit,  &c., 
in  consideration  of  the  premises  *respectively,  and  that  the  [  *625  ] 
plaintiffs  would  apply  to  him  for  his  proportion  of  the  last- 
mentioned  monies,  then  and  there  promised  to  pay  his,  the 
defendant's,  proportion  of  the  last-mentioned  several  monies 
respectively  to  the  plaintiffs,  on  such  application  being  made; 
and  the  plaintiffs  aver,  that  the  defendant's  proportion  of  the 
last-mentioned  several  monies  was  and  is  a  moiety  thereof ;  and 
that  they  afterwards,  to  wit,  on  &c,  applied  to  him  for  payment 
thereof,  to  wit,  in  the  county  aforesaid. 

The  third  count  was  the  common  indebitatus  count.  Pleas, 
non  assumpsit  to  the  whole  declaration,  and  the  Statute  of  Limita- 
tions to  the  third  count ;  and  108.  was  paid  into  Court  on  the 
special  counts. 

At  the  trial  before  Parke,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Gloucester,  it  appeared  that  the  defendant  and 

r.r. — vol.  xxxvin.  44 
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Lbchmebe  Fulljames,  more  than  six  years  before  the  writing  of  the  letter 
Fletcher,  hereinafter  mentioned,  were  indebted  to  the  plaintiffs  in  the  sum 
of  2502.  In  1880,  the  plaintiffs  wrote  to  the  defendant  claiming 
that  sum ;  and  in  April,  1881,  the  defendant  wrote  a  letter  to 
the  plaintiffs,  in  which  he  said  that  Fulljames  had  managed 
the  cash  concerns  of  the  inclosure  (out  of  which  the  transaction 
arose),  and  added,  "I  will  at  any  time  pay  my  proportion  of  the 
debt  due  on  application  for  the  same.,,  Evidence  of  the  amount 
of  the  plaintiff's  proportion  was  given. 

It  was  insisted,  on  behalf  of  the  defendant,  that  there  was  no 
evidence  to  take  the  original  cause  of  action  out  of  the  Statute 
of  Limitations,  and  that,  at  all  events,  the  amount  not  being 
specified  in  the  letter  of  the  defendant,  nominal  damages  only 
could  be  recovered,  and  that  such  damages  would  be  covered  by 
the  payment  into  Court. 

The  defendant  also  put  in  an  examined  copy  of  a  record  of  an 
action  brought  by  the  plaintiffs  against  Fletcher  and  Fulljames, 
in  which  they  had  declared  in  indebitatus  assumpsit  upon  the 
original  cause  of  action,  and  in  which  Fletcher  had  pleaded  non 
[  *62r>  ]  assumpsit  and  the  Statute  of  Limitations,  *and  Fulljames  had 
pleaded  the  general  issue,  and  in  which  a  verdict  had  passed  for 
the  plaintiffs  against  Fulljames,  and  against  the  plaintiffs  for 
Fletcher,  on  both  the  issues  joined  with  him ;  and  upon  which 
verdict  judgment  had  been  entered  up  as  follows :  "  Therefore, 
it  is  considered  that  the  said  plaintiffs  recover  against  the  said 
defendant  Thomas  Fulljames,  the  said  damages,  so  as  aforesaid 
assessed  by  the  said  jury,  and  also  78Z.  10*.  adjudged  by  the 
said  Court  to  the  said  plaintiffs  at  their  request,  which  damages 
amount  in  the  whole  to  the  sum  of  2811.  10s. ;  and  the  said 
defendant  Thomas  Fulljames  in  mercy,  &c.  And  it  is  further 
considered  by  the  said  Court  here,  as  to  the  issues  within  joined 
between  the  said  plaintiffs  and  the  said  defendant  John  Fletcher, 
that  the  said  plaintiffs  take  nothing  by  their  said  bill  against  the 
said  defendant  John  Fletcher,  but  that  they  be  in  mercy,  &c, 
for  their  false  claim ;  and,  that  the  said  defendant  John  Fletcher 
go  thereof  without  day,  &c.  And,  it  is  further  considered  by  the 
said  Court  now  here,  that  the  said  defendant  John  Fletcher  do 
recover  against  the  said  plaintiff,  45/.  18*.  6rf.  adjudged  by  the 
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same  Court  here,  according  to  the  form  of  the  statute  in  such    Lbchmbrb 
case  made  and  provided,  to  the  said  defendant,  John  Fletcher,     Fletcher. 
for  his  expenses  and  costs  by  him,  in  his  defence  in  this  behalf 
susjpined,  and  by  his  assent  adjudged  "  (l). 

The  defendant  insisted  that  this  judgment  against  Fulljames, 
a  co-contractor,  was  a  bar  to  the  present  action  against  Fletcher. 

A  verdict  passed  for  the  plaintiff,  under  the  direction  of  the 
learned  Judge,  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Curwood  obtained  a  rule  accordingly,  against  which,  cause        [  627  ] 
was  now  shewn  by 

Ludlow,  Serjt. : 

The  payment  of  money  into  Court  on  these  special  counts 
admits  the  whole  cause  of  action,  and  the  amount  as  averred. 
Where  money  is  paid  into  Court  on  any  special  count,  in  which 
there  is  a  tangible  averment  of  a  specific  sum  being  due,  the 
defendant  cannot  afterwards  dispute  such  amount  :  Cox  v. 
Brain  (2). 

(Batley,  £. :  He  admits  the  contract,  and  the  breach  of  the 
contract,  but  he  disputes  the  amount,  and  asserts,  that  no  more 
than  what  has  been  paid  into  Court  is  due.  Here  the  amount 
is  laid  under  a  videlicet.  In  Stoveldv.  Brewin  (3),  the  declaration 
was  on  an  agreement  to  sell  some  bark  at  the  average  price  at 
which  the  plaintiff  had  sold  or  might  sell  the  same,  and  there 
was  an  averment  that  such  average  price  amounted  to  a  certain 
sum,  which  was  laid  under  a  videlicet.  It  was  held,  that  payment 
of  money  into  Court  did  not  admit  the  average  price. 

Vaughan,  B. :  In  an  action  on  a  policy  of  insurance,  by  paying 
money  into  Court  on  a  count  alleging  a  total  loss,  you  do  not 

(1)  In  the  joint  action  which  was  in  declare  specially  on  the  new  promise 

the  King's  Bench,  that  Court  were  of  to  pay  the  defendant's    proportion 

opinion,  that  the  plaintiffs  could  not  when  he  should  he  applied  to. 

recover  upon  Fletcher's  new  promise,  (2)  3  Taunt.  95. 

(the  declaration  being  framed  on  the  (3)  2  B.  &  Aid.  116. 
original  cause  of  action),  but  must 

44—2 
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Leohhebe    admit  a  total  loss.     Is  the  averment  of  the  amount  of  the  pro- 
Fletcher.    portion  in  this  case  so  material,  that,  if  another  was  proved  to 
be  the  true  amount,  the  plaintiff  would  have  been  nonsuited  ?) 

• 
There  is  no  plea  of  any  judgment  recovered,  and  therefore  the 

plaintiff  is  not  estopped,  even  if  the  judgment  against  Fulljames 

would  have  been  a  bar.    But  it  can  be  no  bar,  being  a  judgment 

on  a  different  question.     The  cause  of  action  in  the  former  suit 

was  different.     It  was  a  joint  cause  of  action  for  the  whole  debt. 

This  is  a  new  cause  of  action  against  the  present  defendant,  on 

his  new  promise  to  pay  his  proportion.     There  was  a  moral 

obligation  on  him  to  pay  at  least  his  proportion.     The  Statute 

of  Limitations  cannot  apply.     It  can  be  no  answer  to  a  new 

promise  made  within  the  six  years  on  which  the  plaintiff  has 

declared. 

[  628  ]  Cur  wood,  contra  : 

It  is  quite  clearly  settled,  that  payment  of  money  into  Court 
admits  the  contract  as  laid,  and  the  breach  of  such  contract,  but 
not  the  amount  sought  to  be  recovered.  There  are  two  questions 
in  the  case  :  First,  whether  it  is  not  necessary,  under  the 
9  Geo.  IV.,  that  the  whole  promise  should  be  in  writing ;  and 
secondly,  whether  the  present  action  is  not  barred  by  the  recovery 
against  Fulljames  in  the  former  action.  First,  as  to  the  question 
on  the  9  Geo.  IV. 

(Bayley,  B. :  Does  the  question  on  that  Act  arise  in  this  case? 
Can  the  Statute  of  Limitations  be  taken  advantage  of  where  it  is 
not  pleaded  ?) 

The  question  is  the  same  as  in  Dickinson  v.  Hatfield  (l). 

(Bayley,  B. :  There  the  statute  was  pleaded.) 

Here,  it  appears  on  the  declaration,  that  the  original  debt  would 
be  barred  by  the  statute ;  but  they  attempt  to  take  it  out  of  the 
statute,  by  shewing  a  promise  in  writing.     The  whole  of  that 
(1)  2  Moo.  &  Mai.  141 ;  o  Car.  &  P.  46. 
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promise  should  be  in  writing.     An  acknowledgment  or  promise,     Lbchmbre 

which,  before  Lord  Tenterden's  Act,  would  take  the  case  out     flbtcheb. 

of  the  Statute  of  Limitations  must  now  be  in  writing.     But,  it 

is  submitted,  that  the  whole  must  be  in  writing,  and  that  it  is 

not  competent  for  a  plaintiff  to  supply  any  part  by  parol,  which 

would  let  in  all  the  mischiefs  the  late  statute  was  intended  to 

prevent.     Kennett  v.  Milbank  (l)  is   an   express  authority,  that 

such  a  general  acknowledgment  of  an  unascertained  amount  is 

not  sufficient,  within  the  late  Act ;  and  in  Dickinson  v.  Hatjiehl, 

the  plaintiff  was  allowed  by  Lord  Tenterden  to  take  nominal 

damages  only.     Here,  if  the  plaintiff  is  entitled  to  recover  upon 

this  promise  to  pay  an  unascertained  amount,  he  can  only  be 

entitled  to  recover  nominal  damages,  and  these  are  covered  by 

the  10*.  which  has  been  paid  into  Court. 

Secondly.    By  the  judgment  in  the  former  action,  the  original 
debt  is   totally   extinguished  :   Riggings   case  (2),   *Com.   Dig.       [  *629  j 
Action  (K). 

(Bayley,  B. :  The  plaintiff  has  no  security  at  all  against  the 
present  defendant.) 

The  authorities  shew,  that  whether  the  debt  be  levied  or  not, 
and  even  if  there  be  a  writ  of  error  brought,  still,  until  the 
judgment  be  reversed,  it  is  a  bar  to  a  fresh  action. 

(Bayley,  B. :  This  is  not  an  action  upon  the  same,  but  upon 
a  new  contract;  the  defendant,  by  the  new  contract,  binds 
himself  separately,  not  jointly;  he  binds  himself  to  pay  his 
proportion  only,  not  the  whole — he  varies  the  nature  of  his 
liability  under  the  new  contract.  Suppose,  that,  on  a  joint  and 
several  promissory  note,  you  sue  one  and  get  a  judgment,  you 
may  sue  the  other.) 

That  is  an  excepted  case,  because  the  contract  is  several  as  well 

as  joint.     The  case  of  a  joint  and  several  bond  is  put  as  an 

exception  to  the  general  rule,  at  the  end  of  Higgins's  case.     In 

the  former  action  there  was  judgment  against  one  co-contractor 

of  a  joint  and  not  a  several  debt. 

Cur.  adv.  raft. 

(1)  8  Bing.  37 ;  1  Moore  &  Scott,  102.  (2)  6  Co.  Rep.  4o. 
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Lbohmbbe        The  judgment  of  the  Court  was  now  delivered  by — 

r. 
Fletcher. 

Bayley,  B. : 

This  was  an  action  upon  a  special  promise  to  pay  a  debt  due 
jointly  from  the  defendant  and  one  Fulljames,  and  contracted 
more  than  six  years  before  the  time  when  the  promise,  which  is 
the  foundation  of  the  present  action,  was  made. 

The  first  count  of  the  declaration  sets  out  the  facts,  and  then 
states,  that  the  defendant,  in  consideration  of  the  premises,  by 
a  memorandum  in  writing,  then  and  there  signed  by  him, 
promised  the  plaintiffs  to  pay  them,  at  any  time,  his,  the  said 
defendant's,  proportion  of  the  said  monies,  in  case  the  plaintiffs 
would  apply,  and  on  their  applying  to  him  for  the  same.  It  is 
in  consideration  of  the  premises,  not  on  any  consideration  of 
forbearance  ;  probably,  because  no  such  consideration  could 
have  been  made  out  to  have  existed  in  point  of  fact.  It  was. 
not,  therefore,  a  substituted  contract,  but  an  additional  new 
contract. 
f  630  ]  Two  objections  were  taken  to  the  plaintiffs'  right  to  recover* 

The  first  was  upon  the  Statute  of  Limitations.  The  defendant 
had  paid  10s.  into  Court,  and  had  thereby  admitted  such  a 
contract  as  that  declared  on,  that  is,  a  promise  to  pay  his 
proportion  when  applied  to. 

The  objection  on  the  statute  was,  that,  according  to  the  true 
construction  of  the  9  Geo.  IV.  c.  14,  s.  1,  it  is  essential  that  the 
acknowledgment  or  promise  in  writing,  to  take  the  case  out 
of  the  Statute  of  Limitations,  should  specify  the  amount ;  and 
that,  where  the  amount  is  not  specified,  nominal  damages  only 
can  be  recovered ;  and,  upon  that  construction  of  the  statute,, 
the  defendant  has  paid  10s.  into  Court,  so  as  to  cover  any  claim 
for  nominal  damages. 

The  statute  of  9  Geo.  IV.  c.  14,  s.  1,  does  not,  in  terms,  state 
any  thing  as  to  the  necessity  of  specifying  the  amount,  either 
in  an  acknowledgment  or  promise  ;  it  says  only,  "  In  actions  of 
debt,  or  upon  the  case  grounded  on  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  enactments  of  the 
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21  Jac.  I.  c.  16,  unless  such  acknowledgment  or  promise  be  Lechmebb 
made  or  contained  by  or  in  some  writing,  signed  by  the  party  Fletcher. 
chargeable  thereby." 

Mr.  Garwood  relied  on  Kennett  v.  Milbank  (l),  as  establishing 
the  position,  that  an  acknowledgment  or  promise  is  not  evidence 
of  a  new  or  continuing  contract,  unless  it  specify  the  amount  of 
the  money  due.  The  language  of  the  Act  of  Parliament  certainly 
does  not  lead  to  the  conclusion  that  such  specification  is  neces- 
sary ;  and,  upon  looking  into  the  authorities,  we  do  not  think 
that  they  militate  against  the  conclusion  to  which  we  have 
arrived,  that  a  general  promise  in  writing,  not  specifying  the 
amount,  *but  which  can  be  made  certain  as  to  the  amount  by  [  *63i  ] 
extrinsic  evidence,  is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  Statute  of  Limitations.  Kennett  v.  Milbank  is  relied 
on  as  an  express  authority  on  the  point,  in  favour  of  the  defen- 
dant ;  but,  it  will  be  found,  that  the  present  was  not  the  point 
adjudged  upon  in  that  case.  It  was  an  action  upon  a  promissory 
note,  and  the  Statute  of  Limitations  was  pleaded.  The  plaintiff, 
to  take  the  case  out  of  the  statute,  relied  on  a  composition-deed 
signed  by  the  defendant,  which  recited,  that  the  defendant  was 
indebted  to  the  plaintiff  and  others,  with  a  proviso  for  making 
void  the  deed,  if  all  the  creditors,  to  the  amount  of  10J.  or 
upwards,  did  not  sign.  The  plaintiff  did  not  execute  the  deed. 
The  deed  did  not  specify  the  plaintiff's  debt;  it  did  not  appear 
that  it  applied  to  the  debt  on  the  note.  Now,  as  an  acknowledg- 
ment is  only  evidence  of  a  promise,  some  of  the  Judges  of  the 
Common  Pleas  were  of  opinion,  that  the  deed  was  not  evidence 
of  any  new  promise  ;  the  creditors  had  not  signed,  and  the  deed 
was  void.  Others  of  the  Judges  put  it  on  the  ground,  that  there 
was  no  acknowledgment  of  the  debt,  for  which  the  plaintiff  was 
suing ;  and,  if  there  were  no  acknowledgment  of  that,  then  there 
could  be  no  fresh  promise  to  pay  that  debt.  The  opinion  of  all 
the  Judges  who  decided  that  case  was,  that  the  deed  did  not 
raise  any  promise,  or  amount  to  an  acknowledgment  from  which 
a  fresh  promise  could  be  implied.  Kennett  v.  Milbank  was 
pressed  upon  Lord  Tenterden,  in  Dickinson  v.  Hatfield  (2),  where 

(1)  8  Bing.  37 ;  1  Moore  &  Scott,  (2)  2  Moo.  &  Mai.  141 ;  5  Car.  &  P. 

108.  40. 


696  1883.    EX.     1  CR.  &  M.  631—683.  [r.r. 

Lechmere  the  plaintiff,  to  take  the  case  out  of  the  Statute  of  Limitations, 
Fletcher,  produced  a  letter  from  the  defendant,  containing  a  promise  to 
pay  the  balance  due  from  him  to  the  plaintiff.  There  was  no 
evidence  to  prove  what  the  balance  was.  Lord  Tenterden  said, 
[  *632  ]  upon  the  best  consideration  he  could  give  the  case,  the  *letter 
was  evidence  of  a  new  or  continuing  contract,  and  entitled  the 
plaintiff  to  a  verdict.  "  The  Act  (he  said)  does  not  require  the 
amount  of  the  debt  to  be  specified.  Before  it  passed,  a  verbal 
promise  to  pay  the  balance  would  have  entitled  the  plaintiff  to 
recover :  a  similar  promise  in  writing  will  have  the  same  effect 
now  ;  but,  there  being  no  evidence  to  shew  what  the  balance  is, 
there  can  only  be  nominal  damages."  The  case  of  Dickinson  v. 
Hatfield,  then,  instead  of  being  an  authority  for  the  defendant, 
is  an  authority  the  other  way.  What  fell  from  Lord  Tenterden, 
was  a  plain  intimation  of  his  opinion  on  the  construction  of  the 
statute. 

Suppose,  a  debt  exists  of  considerable  standing,  and  suppose 
the  defendant  to  write:  "  I  do  not  know  the  amount,  as  we  have 
had  no  settlement ;  nothing,  however,  has  been  paid,  but  if  you 
will  ascertain  what  the  amount  is,  I  will  pay  you."  I  think 
there  is  nothing  in  the  statute  to  prevent  evidence  being  given 
to  prove  such  amount ;  and  that,  if  there  be  such  proof,  the 
plaintiff  may  recover  the  whole  amount,  and  is  not  confined  to 
nominal  damages. 

The  next  point  is,  whether  this  action  is  barred  by  the  judg- 
ment in  the  former  action,  which  was  brought  in  the  Court  of 
King's  Bench,  by  the  present  plaintiffs  against  Fletcher  and 
Fulljames,  jointly.  That  action  was  commenced  against  Fletcher 
and  Fulljames  after  the  promise,  which  was  the  foundation  of 
the  present  action,  and  it  charged  them  jointly  with  the  original 
cause  of  action.  Fulljames  pleaded  the  general  issue  only,  and 
Fletcher  pleaded  the  general  issue  and  the  Statute  of  Limitations. 
The  mode  in  which  the  verdict  is  entered  is  singular :  there  is 
a  verdict  against  Fulljames  on  the  general  issue ;  there  is  also 
a  verdict  for  the  defendant  Fletcher,  on  the  general  issue,  and 
upon  the  Statute  of  Limitations.  How  it  happened  that  the 
verdict  was  entered  against  the  plaintiffs,  and  for  the  defendant 
[  *633  ]       Fletcher  on  the  general  issue,  does  not  *appear.    Mr.  Cuncood 
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pressed  upon  us,  and  brought  before  us  cases  to  prove,  that,  by    Lechmere 
reason  of  this  judgment  against  Fulljames,  the  co-contractor     Fletcher. 
of  the  present  defendant,  the  debt  had  passed  in  remjadicatam, 
and  was  annihilated  as  a  simple  contract  between  the  parties; 
and  that,  therefore,  Fletcher  was  no  longer  liable  to  be  sued  on 
the  joint  debt. 

In  Higgim's  case,  in  debt  on  bond  by  an  executor,  the  defen- 
dant pleaded  a  former  recovery  in  the  Court  of  Common  Pleas, 
by  the  testator,  upon  the  same  bond,  without  alleging  execution  ; 
and  the  question  was,  whether  the  executor  was  bound  to  proceed 
upon  that  judgment,  or  was  at  liberty  to  have  a  new  action ; 
and  it  was  resolved,  that,  as  long  as  the  judgment  remained  in 
force,  he  could  not  have  a  new  action.  There,  the  original 
action  by  the  testator  was  against  the  very  defendant  whom  the 
executor  was  suing  in  the  second  action  on  the  same  bond ;  and 
the  question  was,  whether  the  executor  had  or  had  not  the 
option  of  disregarding  the  judgment,  and  bringing  a  new  action 
upon  the  bond.  The  Court  decided  that  he  had  not;  and. there 
can  be  no  doubt  of  the  propriety  of  that  decision,  because,  as 
laid  down  in  the  first  resolution  in  Higgim's  case,  "  where  a 
man  has  a  debt  on  a  bond,  and  by  ordinary  course  of  law  has 
judgment  thereon,  the  contract  by  specialty,  which  is  of  an 
inferior  nature,  is,  by  judgment  of  law,  changed  into  a  matter 
of  record,  which  is  of  a  higher  nature."  But,  in  that  case,  a 
distinction  is  taken  to  this  effect,  that,  where  there  is  a  joint 
and  several  bond,  and  you  sue  one  obligor,  and  have  judgment 
against  him,  that  does  not  annul  the  bond,  or  change  it  into 
a  security  of  a  higher  nature,  as  against  the  other  obligor ;  but 
you  may  still  sue  him.  This  distinction  is  to  be  found  at  the 
end  of  Higgins's  case,  where  it  is  said,  "  And  as  to  the  case 
which  has  been  objected,  that  where  two  are  bound  jointly  and 
severally,  and  the  obligee  has  judgment  against  one  of  them ; 
that  yet  he  may  sue  the  other,  it  was  *well  agreed.  For,  against  [  *<>3±  ] 
him,  the  nature  of  the  bond  is  not  changed ;  for,  notwithstanding 
the  judgment,  he  may  plead  that  it  is  not  his  deed." 

Brown  v.  Wootton  (l)  was  the  case  of  a  tort,  which  stands  on 
a  very  different  footing  from  that  of  a  contract.    It  was  an  action 
(1)  Cro.  Jac.  73;  Yelv.  68. 
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Lbchmebb  of  trover,  in  which  the  defendant  pleaded  judgment  recovered 
Fletcher,  against  J.  S.  for  the  same  cause  of  action,  and  that  the  plaintiff 
had  J.  S.  in  execution  for  the  damages ;  and  the  plea  was  held 
good,  for  the  cause  of  action  being  against  divers,  for  which 
damages  uncertain  were  recoverable,  judgment  against  one  for 
damages  certain  makes  that  certain  which  before  was  uncertain, 
and  takes  away  the  action  against  the  others.  The  damages 
in  that  case  were  originally  uncertain ;  and,  where  you  have 
reduced  the  damages,  which  before  were  uncertain,  to  a  certainty, 
you  cannot  afterwards  sue  any  of  the  parties  whom  you  were 
originally  entitled  to  sue.  You  might,  originally,  have  sued  all, 
but  you  could  not  have  had  different  damages  against  them. 
The  distinction  was  expressly  taken  between  cases  where  the 
demand  is  originally  certain,  and  where  it  is  for  arbitrary 
damages,  per  Popham  (i):  "If  one  have  cause  of  action  against 
two,  and  obtain  judgment  against  the  one,  he  shall  not  have 
remedy  against  the  other ;  and  the  difference  between  this  case 
and  debt  on  an  obligation  against  two  is  this,  because,  there 
every  of  them  is  chargeable  and  liable  to  the  entire  debt ;  and 
therefore,  a  recovery  against  one  is  no  bar  as  to  the  other 
until  satisfaction."  If,  indeed,  that  were  the  case  of  a  joint 
bond,  not  a  joint  and  several  bond,  we  have  been  referred  to  no 
authority  which  goes  that  length ;  it  may  be,  that  where  you 
sue,  and  recover  a  judgment  against  one  debtor  only,  on  a 
contract  which  is  joint  and  not  several,  that  your  right  to  sue 
[  *635  ]  on  the  joint  contract  is  destroyed.  *That,  if  so,  would  be  so 
merely  on  the  ground  of  the  difficulty  to  which  the  form  of 
action  would  give  rise.  If,  on  a  joint  contract,  you  have  sued 
one  and  entered  judgment  against  him,  there  might  be  an 
invincible  obstacle  ;  because,  upon  a  new  action  against  another 
of  the  parties  to  the  contract  the  defendant  would  have  a  right 
to  plead  that  he  made  no  promise,  except  with  the  other  defen- 
dant, against  whom  the  judgment  was  entered,  and  he  could  not 
be  joined.  Therefore,  though  we  have  met  with  no  case  which 
establishes  the  position,  we  are  inclined  to  think,  that,  in  the 
case  of  a  joint  debt,  a  judgment  against  one  joint  contractor 
would  be  a  bar  to  an  action  against  another.  But,  if  a  defendant 
(1)  Cro.  Jac.  73;  Yelv.  68. 
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is  liable  separately,  as  well  as  jointly,  the  technical  difficulty  to  Lechmere 
which  I  have  referred  is  removed.  In  the  present  case,  the  fletcheb. 
original  debt  was  joint,  but,  afterwards,  a  new  separate  contract 
was  entered  into  by  the  defendant,  binding  him  only,  and  binding 
him  to  a  different  extent  from  that  to  which  the  original  joint 
contract  would  have  bound  him.  He  was,  originally,  bound  for 
the  whole  debt,  but  under  the  separate  contract,  his  liability  is 
limited  to  his  proportion  only. 

There  are  many  cases  in  thd  books  as  to  joint  and  several 
bonds  (l),  from  which  it  appears,  that,  though  you  have  entered 
judgment  on  a  joint  and  several  bond  against  one  obligor,  you 
are  still  at  liberty  to  sue  the  other ;  unless  indeed  the  judgment 
has  been  satisfied:  but  so  long  as  any  part  of  the  demand 
remains  due,  you  are  at  liberty  to  sue  the  other,  notwithstanding 
you  have  obtained  judgment  against  one.  This,  I  think, 
establishes  the  principle,  that  where  there  is  a  joint  obligation, 
and  a  separate  one  also,  you  do  not,  by  recovering  judgment 
against  one,  preclude  yourself  from  suing  the  other.  Then, 
does  the  bringing  the  first  action  against  the  two  on  the  original 
joint  obligation  operate  as  a  bar  to  the  present  *action  ?  The  [  *636  ] 
separate  contract  is  not  put  as  a  substitution  for  the  joint 
obligation ;  and,  looking  at  the  consideration  as  stated,  it  is 
clear  that  it  was  no  part  of  the  consideration  that  Fletcher 
should  be  relieved  from  the  joint  obligation,  or  that  the  plaintiffs 
should  be  prevented  from  suing  on  the  joint  obligation.  This 
could  not  have  been  the  case;  there  was  no  intention  to  give 
up  Fulljames's  liability  on  the  joint  contract;  and,  to  sue 
Fulljames,  the  plaintiffs  must  have  sued  Fletcher  also.  It  was 
not,  therefore,  the  intention  of  the  parties  to  give  up  the  power 
of  suing  Fulljames.  It  would,  indeed,  have  been  unfair  in  the 
plaintiffs,  and  at  variance  with  this  second  agreement,  to  have 
enforced  payment  of  the  whole  from  Fletcher ;  but  their  power 
to  sue  Fletcher  on  the  joint  contract  was  not  taken  away. 

Another  question  has  occurred  to  us,  whether  the  verdict  in 
the  original  action,  being  found  for  Fletcher  on  the  general 
issue  and  on  the  Statute  of  Limitations,  can  operate  as  a  bar  to 
this  action ;  but  we  are  of  opinion  it  cannot.    The  verdict  on  the 

(1)  WhiUxcrea  v.  Hamken8on>  Cro.  Car.  75 ;  HigyintU  case,  6  Co.  Rep.  45. 
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Lechmerk  general  issue  is  no  bar  to  the  present  action ;  because,  in  this 
Flbtcheb.  action  evidence  is  admissible  which  would  not  have  been  admis- 
sible in  the  former  action.  Fulljames  could  not  have  been 
a  witness  in  the  former  action,  because  he  was  a  party  thereto. 
The  plaintiffs  might  have  failed  in  that  action,  for  not  making 
out  Fletcher  to  be  a  co-contractor ;  but  in  this  case  they  might 
call  Fulljames  as  a  witness.  The  rule  is,  that  where  the  same 
evidence  will  maintain  both  actions,  a  recovery  or  judgment 
in  one  will  bar  the  other  (l).  Where  one  action  can  be  maintained 
by  evidence  which  is  not  admissible  in  the  other,  a  judgment 
will  not  be  a  bar. 

The  verdict  found  for  Fletcher  in  the  former  action  upon  the 
issue  on  the  Statute  of  Limitations  can  be  no  bar  in  this  action. 
[  *637  ]  The  question  in  this  action  upon  the  statute  *is  different  from 
the  question  upon  the  statute  in  the  joint  action.  The  question 
there  was,  whether  Fletcher,  within  the  six  years,  had  done 
any  thing  to  make  himself  jointly  liable  for  the  whole.  The 
question  here  is,  whether  he  has  not  made  himself  liable 
separately  for  his  proportion.  In  the  former  action,  the  joint 
debt  was  barred  by  the  statute.  The  present  contract  would  not 
take  the  joint  debt  out  of  the  operation  of  the  statute. 

Even  assuming,  then,  that  the  9  Geo.  IV.  applies  to  this 
case,  and  that  the  point  insisted  upon  by  the  defendant  can 
arise  upon  these  special  counts,  to  which  the  Statute  of  Limita- 
tions is  not  pleaded,  still  we  are  of  opinion  that  the  promise 
in  writing  was  a  sufficient  compliance  with  the  9  Geo.  IV.,  to 
take  the  case  out  of  the  Statute  of  Limitations,  as  far  as  relates 
to  the  defendant's  proportion  of  the  debt,  and  that  the  recovery 
in  the  former  action  does  not  bar  the  plaintiffs  from  recovering 

in  this. 

Ride  discharged. 
(1)  Sir  T.  Buy.  472. 
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IN   THE  EXCHEQUER  CHAMBER 


(In  Error  from  the  Court  of  Common  Pleas.) 

WOLVERIDGE  v.  STEWARD  (1).  "j»- 

(1  Crompton  &  Meeson,  644—660;  S.  C.  3  Tyrwh.  637 ;  3  Moore  &  Scott,      Exch^qurr 

561 ;  3  L.  J.  (N.  S.)  Ex.  360.)  Chamber. 

.  [  <H4  ] 

An  assignee  who  takes  from  a  lessee  leasehold  premises  by  indenture 

indorsed  on  the  lease,  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  and  agreements  reserved  and  contained  in  the 
lease,  is  not  liable  in  covenant  to  the  lessee  for  rent  which  the  lessee  has 
been  called  on  by  the  lessor  to  pay  after  the  assignee  has  assigned  over. 

The  declaration  stated,  that,  on  the  25th  December,  1819, 
by  a  certain  indenture,  made  between  one  John  Easthope,  of  the 
one  part,  and  the  plaintiff  below,  of  the  other  part,  the  said 
John  Easthope  did  grant,  demise,  and  lease  to  the  plaintiff 
l>elow,  his  executors,  administrators,  and  assigns,  certain  premises 
in  the  county  of  Middlesex,  to  hold  the  same  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  for  the  term  of  twenty- 
one  years  from  the  25th  March,  then  next,  yielding  and  paying 
therefor  the  yearly  rent  of  212.,  on  the  24th  June,  the  29th 
September,  the  25th  December,  and  the  25th  March,  in  every 
year,  clear  of  all  taxes  and  deductions ;  and,  that  the  plaintiff 
below,  did  thereby  covenant  with  the  said  John  Easthope,  to  pay 
the  rent  on  the  days  and  in  the  manner  thereinbefore  appointed. 
By  virtue  of  such  demise,  the  plaintiff  *below,  on  the  25th  [  *M:>  1 
December,  1819,  entered  into  and  upon  the  premises,  and 
became  possessed  thereof  for  the  said  term  so  to  him  granted ; 
and,  being  so  possessed  thereof,  afterwards  and  during  the  term, 
to  wit,  on  the  22nd  May,  1821,  by  an  indenture  made  between 
the  plaintiff  below  of  the  one  part,  and  the  defendant  below  of 
the  other  part,  and  sealed  with  their  seals,  and  indorsed  on  that 
part  of  the  said  lease  sealed  with  the  seal  of  the  said  J.  Easthope, 
in  consideration  of  65/.,  bargained,  sold,  assigned,  transferred, 
and  set  over  to  the  said  defendant,  his  executors,  administrators, 
and  assigns,  the  said  indenture  of  lease,  and  all  the  premises 

(1)  Followed  in  Crofir/i  wTregouniug  Mottle  v.  Garrett  (1872)  L.  E.  7  Ex. 
(1872)  L.  E.  7  Ex.  88,  41  L.'  J.  Ex.  101,  41  L.  J.  Ex.  62,  26  L.  T.  367.— 
97,   26  L.  T.  286.      And    compare      B.  C. 
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Wolvebidge  thereby  demised ;  to  have  and  to  hold  the  same  from  the  28th 
Steward,  day  of  May  then  instant,  for  and  during  all  the  remainder  of  the 
said  term  of  twenty-one  years  granted  by  the  said  indenture 
of  lease,  subject,  nevertheless,  to  the  payment  of  the  existing 
rent,  and  to  the  performance  of  the  covenants  and  agreements 
reserved  and  contained  in  the  said  indenture  of  lease.  And  the 
defendant  below,  then  and  there  accepted  the  said  assignment ; 
and  by  virtue  thereof,  the  said  defendant  below,  afterwards,  and 
during  the  said  term  granted  by  the  said  indenture  of  lease, 
to  wit,  on,  &c,  entered  into  and  upon  all  the  said  demised 
premises,  with  the  appurtenances,  and  became  and  wa3  possessed 
thereof  for  the  remainder  then  to  come  and  unexpired  of  the 
said  term  of  twenty-one  years,  granted  by  the  said  indenture  of 
lease,  subject  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  reserved  and  contained  in  the  said  indenture  of  lease. 
Averment  of  general  performance  by  the  plaintiff  below  of  all 
things  contained  in  the  lease  and  assignment  to  be  performed 
by  him.  The  plaintiff  below  then  assigned  two  breaches  of 
covenant.  First,  in  the  non-payment,  by  the  defendant  below, 
of  one  quarter's  rent  due  by  virtue  of  the  lease  and  covenant 
of  the  defendant  below,  therein  contained,  for  one  quarter 
[  *646  ]  of  a  year,  ending  the  25th  March,  *1881 ;  and  secondly,  in 
the  non-payment  by  the  defendant  below  of  another  quarter's 
rent,  for  the  quarter  ending  the  24th  June,  1831. 
•  The  three  first  pleas  to  this  declaration  terminated  in  issues 

in  fact. 

The  fourth  plea  was,  that  before  the  said  several  sums  of 
52.  5*.  and  52.  5s.  for  the  rent  aforesaid,  in  the  declaration 
mentioned,  or  either  of  them,  became  due,  to  wit,  on  &c,  by 
indenture  between  the  defendant  below,  of  the  one  part,  and  one 
John  Caesar  Foley,  of  the  other  part,  the  defendant  below  duly 
assigned  the  said  demised  premises,  and  all  his  estate  and 
interest  therein,  to  the  said  John  Caesar  Foley,  his  executors, 
administrators,  and  assigns,  to  hold  the  same  from  the  day  and 
year  last  aforesaid,  for  the  remainder  of  the  said  term  ;  by  virtue 
of  which  assignment,  the  said  John  Caesar  Foley  afterwards,  and 
before  the  said  several  sums  of  52.  5s.  and  52.  5$.,  or  either 
of  them,  became  due,  entered  into  and  became  possessed  of  the 
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said  demised  premises,  and  of  all  his  the  said  defendant's  estate  Wolvebidge 
and  interest  therein.  Steward. 

To  this  plea  there  was  a  general  demurrer  and  joinder  in 
demurrer. 

This  demurrer  came  on  to  be  argued  in  Trinity  Term,  1882, 
when  the  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff 
below.  Upon  this  judgment  a  writ  of  error  was  now  brought; 
and  the  errors  assigned  were,  that  the  declaration  and  the 
matters  therein  contained  were  not  sufficient  in  law  for  main- 
taining the  action.  Secondly,  the  common  error ;  and  thirdly, 
that,  by  the  record,  it  appears  that  the  defendant  below  was 
liable  to  the  plaintiff  below,  upon  a  covenant  implied  in  law  from 
the  language  of  the  second  mentioned  indenture. 

C.  II.  Turner,  for  plaintiff  in  error : 

The  defendant  in  error  is  lessee  of  a  term  of  years,  and 
assigned  over  his  *term  to  the  plaintiff  in  error ;  and  the  point  [  *647  ] 
for  argument  is,  whether  the  plaintiff  in  error  is  liable  to  pay 
to  the  defendant  in  error  a  half  year's  rent,  which  the  defendant 
in  error,  as  lessee,  has  paid  to  Easthope,  his  lessor ;  but  which 
rent  did  not  accrue  until  after  the  plaintiff  in  error  had  assigned 
over  his  estate  and  interest  in  the  demised  premises  to  Foley. 
The  plaintiff  in  error  is  not  liable,  unless,  in  the  assignment 
from  the  defendant  in  error  to  him,  there  was  an  express 
covenant  on  the  part  of  the  plaintiff  in  error  to  pay  the  rent 
during  the  whole  of  the  unexpired  term,  or  to  indemnify  the 
defendant  in  error  therefrom ;  for,  unless  the  plaintiff  in  error 
so  covenanted,  his  liability  ceased  when  he  assigned  over  the 
term  :  Taylor  v.  Shum  (l).  The  cases  of  Valliant  v.  Dodemede  (2), 
Pitchu  v.  Stauey(s),  and  Odell  v.  Wake  (4),  are  also  authorities 
to  the  same  effect.  The  assignment  in  this  case  does  not  contain 
any  distinct,  separate,  unequivocal  covenant  on  the  part  of  the 
plaintiff  in  error  to  pay  the  rent ;  but  it  is  said,  that  an  express 
covenant  on  his  part  to  do  so  is  created  by  the  words  "  subject 
nevertheless  to  the  payment  of  the  yearly  rent,  and  to  the 
performance  of   the  covenants   and   agreements  reserved  and 

(1)  4R.R.  759  (1  Bos.  &  P.  21).  (3)  4  Mod.  71. 

(2)  2  Atk.  546.  (4)  14  R.  R.  763  (3  Camp.  394). 
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Wolveridge  contained  in  the  said  indenture  of  lease,"  which  are  to  be  found 
Steward,  in  the  assignment.  Now,  these  words  may  not  import  a 
covenant  at  all,  or,  at  the  utmost,  they  amount  only  to  an 
implied  covenant  or  covenant  in  law,  as  to  which  it  is  sufficient 
to  observe,  that  such  a  covenant  is  inapplicable  to  the  present 
case,  inasmuch  as  it  arises  only  where  there  is  privity  of  estate  : 
1  Sid.  447 ;  Bacheloure  v.  Gage,  Sir  W.  Jones,  228 ;  Swan  v. 
Stramham,  Dyer's  Rep.  257 ;  and  there  never  was  any  privity  of 
estate  between  the  plaintiff  in  error  and  the  defendant  in  error ; 
[  *648  ]  for,  as  soon  as  the  defendant  in  error  assigned  over  *his  term 
to  the  plaintiff  in  error,  the  estate  of  the  former  was  gone ;  and, 
until  he  did  so,  there  was  no  estate  in  the  plaintiff  in  error. 
Upon  the  execution  of  the  assignment,  the  privity  of  estate, 
which,  up  to  that  moment,  had  existed  between  the  lessor  and 
the  defendant  in  error,  ceased  to  exist  between  them,  and 
commenced  to  exist  between  the  lessor  and  the  plaintiff  in  error. 
The  question  then  is,  whether  the  words  relied  upon  amount 
to  an  express  covenant  on  the  part  of  the  plaintiff  in  error ;  and, 
in  considering  that  question,  it  is  material  to  observe  in  what 
part  of  the  assignment  the  words  are  found.  Now,  they  are 
found  in  and  constitute  part  of  the  habendum;  and  the  office 
of  the  liabendum  is  (as  stated  in  Vin.  Abr.  Tit.  Grants,  I.  a) 
"  to  limit  the  estate,  so  that  the  general  implication  of  the  estate 
which  will  pass  by  construction  of  law  by  the  premises,  is  always 
controlled  and  qualified  by  the  habendum.9'  That  such  is  the 
office  of  the  habendum,  also  appears  by  Co.  Litt.  183  a,  where  it  is 
said,  "If  in  the  premises  lands  be  letten,  or  a  rent  granted,  the 
general  intendment  is,  that  an  estate  for  life  passeth ;  but,  if  the 
habendum  limit  the  same  for  years  or  at  will,  the  habendum  doth 
qualify  the  general  intendment  of  the  premises ;  and  the  reason 
of  this  is,  for  that  it  is  a  maxim  in  law  that  every  man's  grant 
shall  be  taken  by  construction  of  law  most  forcible  against 
himself."  As  then  the  grant  is  the  grant  of  the  grantor,  so, 
the  words  of  the  habendum,  which  limits,  controls,  and  qualifies 
the  general  implication  of  the  estate  granted,  are  also  his  words; 
and,  as  the  words  relied  upon  as  creating  the  covenant  are  part 
of  the  habendum,  it  is  clear  that  they  were  not  meant  or  used 
as  words  of  agreement  or  covenant,  but  as  words  of  qualification 
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only — as  words  denoting  that  the  assignor  did  not  intend  to  Wolveridob 

assign  a  term  free  from  charge,  but  subject  to  certain  charges,     stbwabd. 

viz.  to  the  charges  created   towards  the  lessor  by  the  original 

lease.     Suppose  A.  to  have  a  lease  which  he  *assigns  to  B.  by       [  *649  ] 

way  of  mortgage,  he  would  assign  it  subject  to  the  rent  reserved 

in  the  lease ;  but  it  would  defeat  the  object  of  the  parties  to  say, 

that  B.,  the  mortgagee,  by  so  taking  the  assignment,  would 

covenant  with  A.,  the  mortgagor,  to  pay  the  rent   during  the 

term  of  the  lease,  and  that  he  would  be  liable  to  A.  in  an  action 

of  covenant  for  any  rent  which  A.  might  pay  to  his  lessor 

subsequently  to  the  assignment.     Or,  suppose  again,  that  A., 

having  an  estate   in  fee,  mortgages  it  for   1,0002.  to  B.,  and 

afterwards  sells  the  equity  of  redemption,  or  makes  a  second 

mortgage  to  C.  for  500Z. ;  in  the  conveyance  of  the  equity  of 

redemption,  or  in  the  second  mortgage,  the  habendum  would  be 

to  G.  and  his  heirs,  subject  nevertheless  to  the  mortgage  to  B. ; 

but  could  it  be  said  that  a  covenant  would  be  created  from  G. 

to  A.  by  the  words  subject,  &c,  to  pay  off  B.'s  mortgage?  and 

other  cases  might  be  put  in  which  it  would  be  quite  inconsistent 

with  the  intention  of  parties,  and  with  reason  or  justice,  to  hold 

that  words  like  those  relied  upon  create  a  covenant. 

True  it  is,  that  any  words  in  a  deed  which  shew  an  agreement 
to  do  a  thing,  create  a  covenant  (l) ;  but  there  must  be  words 
of  agreement,  as  is  shewn  in  the  following  case  in  Bolle's 
Abridgment  (2).  "If  lessee  for  years  covenant  to  repair:  Pro- 
vided always,  and  it  is  agreed,  that  the  lessor  shall  find  great 
timber,  &c. ;  this  shall  make  a  covenant  on  the  part  of  the  lessor 
to  find  great  timber,  by  the  word  agreed,  and  shall  not  be  a 
qualification  of  the  covenant  of  the  lessee.  But  if  the  lessee 
covenant  to  repair :  Provided  always,  that  the  lessor  shall  find 
great  timber,  without  the  word  agreed ;  this  proviso  shall  not  be 
any  covenant  on  the  part  of  the  lessor,  but  shall  only  be  a 
qualification  *of  the  covenant  of  the  le8see.,,  Now,  the  latter  [  *650  ] 
words  shew  clearly  that  it  was  intended  that  the  lessor  should 
find  rough  timber  ;  but  from  want  of  the  word  agreed,  the  words 
were  held  not  to  amount  to  a  covenant.    In  the  present  case,  the 

(1)  Com.    Dig.    tit.    Cov.   A.    2 ;  (2)  Tit.  Cov.  0.  52  and  53. 

Selwyn's  N.  P.  tit.  Cov.  8.  3. 
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Wolveridge  Court  is  left  to  hunt  through  the  deed  for  words  from  which  a 
Stbwabd.  covenant  may  be  inferred.  Now,  where  a  party  seeks  to  bind 
another  by  a  covenant  in  a  formal  instrument,  it  is  his  duty  to 
insert  it  in  that  instrument  in  distinct  and  intelligible  terms,  by 
which  the  party  to  be  bound  cannot  be  deceived ;  and  a  covenant 
ought  not  to  be  raised  against  him  from  words  which  are  at  best 
equivocal,  and  which  he  may  never  have  meant  to  use  in  the 
sense  ascribed  to  them  by  the  other  party,  nor  ought  the  Court 
to  be  called  upon  to  infer  a  covenant  under  such  circumstances. 
In  Staines  v.  Morris  (l),  Lord  Eldon  cannot  have  thought  that 
the  words  in  question  created  an  express  covenant.  There  the 
original  lease  was  to  Clarke,  who  by  deed  poll  assigned  to  Sir 
William  Staines  for  the  remainder  of  the  term.  Upon  the  death 
of  Staines,  his  executors  put  up  the  lease  for  sale  by  auction, 
with  a  notice  that  they  would  not  covenant  for  the  title.  The 
lease  was  purchased  by  Morris,  the  defendant  in  the  suit;  and 
notwithstanding  the  notice  given  by  the  executors,  Morris's 
solicitor  inserted  in  the  draft  assignment  covenants  for  title  on 
the  part  of  the  executors ;  also  inserting  an  express  covenant  by 
Morris  to  pay  the  rent,  and  perform  the  covenants  in  and  by 
the  original  lease  reserved  and  contained  for  the  remainder 
of  the  term.  The  draft  so  prepared  was  sent  to  the  solicitor 
for  the  executors,  who  first  returned  it  to  Morris's  solicitor, 
having  struck  out  all  the  covenants  for  title  except  one — 
that  the  executors  had  done  no  act  to  incumber;  but  having 
T  *651  ]  left  standing  Morris's  covenant  *to  pay  the  future  rent,  and 
perform  the  covenants  during  the  remainder  of  the  term. 
Morris's  solicitor  afterwards  sent  the  ingrossment  to  the  solicitor 
for  the  executors,  omitting  the  covenant  of  Morris  to  pay  the 
future  rent  and  perform  the  covenants,  but  not  communicating 
that  he  had  done  so.  The  solicitor  for  the  executors,  however, 
remarked  the  omission,  and  returned  the  ingrossment  and  draft, 
insisting  that  the  latter  covenant  should  be  restored ;  and 
Morris's  solicitor  afterwards  tendered  the  deed  for  execution  as 
it  stood,  without  that  covenant ;  and  the  executors  refused  to 
execute  it,  and  filed  a  bill  for  specific  performance.  And  the 
only  question  in  the  suit  was,  whether  Morris  was  bound  to 

(1)  1  V.  &  B.  8. 
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enter  into  the  covenant  to  pay  the  future  rent  and  perform  the  Wolvebidob 

covenants  of  the  lease  for  the  remainder  of  the  term.     Upon  the     steward. 

hearing  of  the  cause,  a  specific  performance  was  decreed,  and  it 

was  referred  to  the  Master  to  settle  a  proper  assignment.     The 

Master  stated,  that  the  assignment  tendered  by  Morris  to  the 

executors  was  a  proper  assignment.     He  reported,  therefore,  in 

favour  of  the  omission  of  the  covenant  there  contended  for.    An 

exception  was  then  taken  to  the  report  by  the  executors,  and 

that  exception  was  allowed  by  Lord  Eldon  ;  and  in  that  case 

Lord  Eldon  referring  to  the  sale  by  Clarke,  the  original  lessee 

to  Sir  William  Staines,  says,  "  suppose,  instead  of  an  assignment 

actually  executed  by  Clarke,  the  original  lessee  to  Sir  William 

Staines,  the  question  had  occurred  upon  an  agreement  between 

them  for  the  purchase  and  assignment  of  tho  term,  and  a  bill 

filed  for  the  execution  of  that  agreement."     And  then,  after 

adverting  to  the  different  liabilities  of  a  lessee  and  assignee, 

he  says,  "  if,  therefore,  this  stood  upon  agreement,  the  proper 

execution  of  such  an  agreement  would   be  an  assignment  by 

Clarke,  covenanting  for  the  title ;  and  Sir  William  Staines,  on 

the  other  hand,   entering    into  those  covenants   implied   and 

expressed,  which  are  intended  on  *his  part  to  be  executed,  where       [  *652  ] 

they  are  both  expressed  and  implied — an  assignment  not  only 

subject  to  payment  of  rent  and  performance  of  the  covenants, 

but  the  instrument  executed  and  accepted  by  him,  containing  an 

express  covenant  to  pay  the  rent  and  perform  the  covenants." 

Now,  in  Staines  v.  Morris,  the  words  here  relied  upon  as  raising 

an  express  covenant,  were  in  the  assignment  all  the  way  through ; 

the  propriety  of  their  insertion  had  never  been  disputed ;  but  the 

language  of  Lord  Eldon  goes  a  long  way  to  shew  that  he  did  not 

consider  them  to  amount  to  an  express  covenant ;  indeed,  if  he 

had  done  so,  he  ought  to  have  dismissed  the  bill,  for  the  suit 

was  then  altogether  an  idle  one. 

Burnett  v.  Lynch  (l),  perhaps,  will  be  relied  upon  on  the  other 
side ;  but  that  case  is  not  unfavourable  to  the  plaintiff  in  error : 
it  is  an  authority  only  to  shew,  that  it  is  the  duty  of  an  assignee, 
so  long  as  he  remains  assignee,  to  pay  the  rent  and  perform  the 
covenants  contained  in  the  lease,  a  point  not  disputed  here. 
(1)  29  R.  R.  343  (5  B.  &  C.  589). 
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Wolveridge  Baylby,  J.,  speaking  of  the  duty,  expressly  says,  "  That  duty 
Steward,     appears  to  me  to  be  very  accurately  stated  in  the  declaration, 
where  it  is  described  as  commensurate  with  the  time  during 
which  the  assignee  had  an  interest  in  the  premises." 

Bompas,  Serjt.  contra  : 

This  is  not  a  part  of  the  habendum ;  it  is  more  analogous  to 
a  reddendum.  It  is  the  same  as  if  it  had  been  "  yielding  and 
paying."  They  cannot  be  called  the  words  of  the  assignor ;  they 
are  not  here  the  words  of  the  grantor  more  than  the  grantee. 
This  is  a  deed  " inter  partes"  and  then  they  are  the  words  of 
either.  It  is  said  that  the  liability  is  to  continue  only  whilst  the 
privity  of  estate  continues.  The  plaintiff  below,  however,  relies 
[  *653  ]  on  the  privity  of  contract,  and  that  is  not  determined  *by  the 
determination  of  the  privity  of  estate.  The  terms  "  implied  and 
express  covenant "  have  raised  some  little  difficulty.  Mr.  Justice 
Blackstone  says  in  his  Commentaries  (l),  "  The  contract  may  be 
either  express  or  implied.  Express  contracts  are  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the  time  of 
the  making,  as  to  deliver  an  ox  or  ten  loads  of  timber,  or  to  pay 
a  stated  price  for  certain  goods.  Implied,  are  such  as  reason  and 
justice  dictate,  and  which  the  law  presumes  that  every  man 
undertakes  to  perform."  An  express  contract  is  that  which  you 
gather  from  the  words,  as  the  meaning  of  the  words  ;  an  implied, 
from  the  situation  of  the  parties,  as  tenant  and  landlord.  In 
Newton  v.  Osbonx  (2)  the  words  "  yielding  and  paying  "  were  held 
to  be  an  express  covenant.  Harpur  v.  De  Burgh  (3)  shews  that 
the  reddendum  is  a  covenant  in  law,  and  that  it  runs  with  the 
land.  In  the  present  case,  the  words  "  subject  to  the  payment 
of  the  yearly  rent,  and  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the  lease,"  mean  that  the 
assignee  shall  hold  during  the  term,  and  be  subject  during  the 
term  to  the  payment  of  the  rent.  It  is,  therefore,  an  express 
covenant.  Burnett  v.  Lynch  (4)  is  a  strong  case  to  shew  that 
this  is  an  express  covenant  between  the  parties.  If  the  assign- 
ment had  there  been  by  a  deed  inter  partes,  it  would  have  held 

(1)  Vol.  2,  p.  443.  (3)  2  Lev.  206. 

(2)  Sty.  387.  (4)  29  E.  E.  343  (5  B.  &  C.  589). 
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an  express  covenant.    If  a  man  by  his  deed  makes  a  party  to  Wolvewdqe 

understand,  that  he  will  pay  rent  and  perform  covenants,  it     steward. 

amounts  to  an  express  covenant.     In  Burnett  v.   Lynch  the 

assignment  was  by  deed-poll.     Mr.  Justice  Littledale,  after 

stating  that  an  action  of  covenant  will  lie  by  the  lessee  against 

the  lessor  on  the  word  demise  in  the  lease,  says,  "  but  the  word 

' assign '  in  this  deed-poll  does  not  import  any  contract  or  covenant 

on  the  part  of  the  assignee,  but  is  a  mere  description  of  the 

interest  conveyed.     *It  is  true,  that  the  lessee  does  not  assign       [  *654  ] 

the  term  generally,  but  that  he  assigns  it  subject  to  the  payment 

of  the  rents  and  performance  of  the  covenants.     The  assignment 

being  by  deed-poll  does  not,  however,  contain  any  contract  on 

the  part  of  the  assignee ;  and,  in  order  to  enable  the  assignor  to 

maintain  covenant  against  the  assignee,  there  must  be  a  contract 

under  seal  by  the  latter."     Is  it  not  to  be  implied  from  that, 

that  those  words  would  have  been  held  a  sufficient  covenant,  if 

the  form  or  kind  of  the  deed  had  been  sufficient?    The  word 

"covenant"   means  merely  an   agreement    under  seal.      Mr. 

Justice  Holroyd  says  in  the  same  case,  "  What  is  the  effect  of 

the  assignment?     The  assignee  by  virtue  of  it  stands  in  the 

situation  of  the  lessee,  and  becomes  bound  to  pay  the  rent  and 

perform  the  covenants ;  by  accepting  the  assignment  he  states, 

that   he  is   subject   to   the   rent   and  the   performance  of  the 

covenants."     A  case  more  strong  in  favour  of  the  plaintiff  below 

than  Burnett  v.  Lynch  cannot  be  imagined,  except  an  express 

decision  on  the  point. 

In  Chancellor  v.  Poole  (l)  it  was  held  that  the  assignee  of  a 
term,  declared  against  as  such,  is  not  liable  for  rent  accruing 
after  he  has  assigned  over,  though  it  be  stated  that  the  lessor 
was  a  party  executing  the  assignment,  and  agreed  thereby  that 
the  term,  which  was  determinable  at  his  option,  should  be 
absolute.  The  assignment  there  was  by  deed-poll,  and  the 
action  was  covenant  for  rent  by  the  lessor.  Lord  Mansfield 
there  said,  the  question  is  whether  the  plaintiff  is  a  contracting 
or  merely  an  assenting  party  in  the  deed-poll.  Ashhurst,  J., 
said,  the  plaintiff  seems  to  me  to  have  decided  against  himself ; 
for  he  has  stated  this  as  an  assignment.     If  he  had  meant  to 

(1)  2  Doug.  7&4. 
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Wolvebidoe  avail  himself  of  it  as  a  contract  between  himself  and  the  defen- 
Stewa&d.  dant,  he  should  have  stated  it  according  to  the  legal  operation, 
[♦655]  as  a  demise  from  the  plaintiff  to  the  defendant:  and  *adds, 
"  there  is  a  covenant  by  the  defendant  for  paying  the  rent  in  the 
deed-poll,  but  it  is  with  the  lessee."  The  words  there  were,  "  the 
assignee  paying  the  rents  and  performing  the  covenants,"  which 
are  not  at  all  stronger  than  they  are  here.  If  the  participle  in  the 
one  case  is  held  to  amount  to  a  covenant,  why  then  the  words 
here  must  amount  to  a  covenant.  That  is  a  case  directly  in 
point.  As  to  the  other  point  relied  on,  that  it  was  necessary  to 
point  out  in  the  declaration  the  particular  covenant  on  which 
you  rely  here,  there  is  an  averment  that  the  defendant  cove- 
nanted to  pay  the  rent  and  perform  the  covenants,  and  that 
is  sufficient. 

Turner,  in  reply : 

Chancellor  v.  Poole  is  no  authority  upon  the  point  sub  judice  ; 
there  Chancellor  had  granted  a  lease  to  Burrough,  who  assigned 
his  term  to  Poole;  and  Chancellor,  for  particular  reasons 
appearing  in  the  case,  was  a  party  to  the  assignment :  he  con- 
tended that  the  assignment  operated  as  a  new  lease  from  him  to 
Poole,  or  that,  at  least,  there  was  an  express  covenant  in  the 
assignment  from  Poole  to  him  for  payment  of  rent.  The  Court 
decided  against  him  on  both  points.  Lord  Mansfield,  it  must 
be  admitted,  observed  that  there  was  a  covenant  by  Poole  with 
Burrough,  the  lessee,  for  paying  the  rent ;  but  that  was  not  the 
question  in  the  case;  and  a  case  is  only  to  be  considered  an 
authority  on  the  point  adjudged :  besides,  the  words  contained 
in  the  assignment,  in  Chancellor  v.  Poole,  are  much  stronger 

than  the  words  relied  upon  here. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Denman,  Ch.  J. : 

This  case  comes  before  the  Court  on  a  writ  of  error  from  the 

[  *656  ]       Court  of  Common  Pleas.     It  is  an  action  *of  covenant  brought 

by  the  defendant  in  error  on  an  indenture  of  assignment  of  a 

term  for  years.     The  declaration  states  the  original  lease  from 
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the  lessor  to  the  defendant  in  error,  for  twenty-one  years  from  Wolvbbidoe 
March,  1820,  containing  a  covenant  to  pay  rent  quarterly ;  and  steward. 
that,  by  indenture  executed  by  the  plaintiff  and  defendant,  the 
defendant  in  error  assigned  to  the  plaintiff  in  error,  his  executors, 
&c,  the  said  indenture  of  lease,  and  the  demised  premises,  and 
all  the  estate,  right,  title,  and  interest,  term  of  years  then  to 
come  and  unexpired,  property,  claim,  and  demand  of  the  defen- 
dant in  error,  by  virtue  of  the  said  indenture  of  lease,  &c, 
therein,  to  have  and  to  hold  the  said  lease,  together  with  the 
said  premises  by  the  same  demised,  and  by  the  said  assignment 
assigned,  to  the  plaintiff  in  error,  his  executors,  administrators, 
and  assigns,  during  all  the  rest  and  remainder  of  the  said  term 
of  twenty-one  years  granted  by  the  said  indenture  of  lease  then 
to  come  and  unexpired,  subject  nevertheless  to  the  payment  of 
the  yearly  rent,  and  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the  said  indenture  of 
lease ;  and  that  the  plaintiff  in  error  accepted  the  said  assign- 
ment and  entered.  The  declaration  then  assigns  as  a  breach, 
the  non-payment  of  rent  due  after  the  assignment,  by  reason 
whereof  the  defendant  in  error  was  obliged  to  pay  the  amount. 

The  plaintiff  in  error  pleaded  several  pleas,  on  which  issue  was 
joined  and  found  against  him  ;  and  one  plea,  viz.  that  before  the 
rent  became  due  he  assigned  over,  to  which  plea  there  was  a 
demurrer  and  joinder,  on  which  judgment  was  given  by  the 
Court  of  Common  Pleas  for  the  defendant  in  error.  The 
question  in  this  case  is,  whether  the  plaintiff  in  error  is  liable 
to  the  defendant  in  error  for  non-payment  of  rent  due  after  he 
had  assigned  over  ;  and  that  depends  upon  the  further  question, 
whether  the  words  "subject  nevertheless  to  the  payment  of 
♦the  yearly  rent,"  &c,  amount  to  a  covenant  to  pay  the  rent  [  *657  ] 
during  the  whole  residue  of  the  unexpired  term.  If  they  do,  the 
judgment  of  the  Court  below  ought  to  be  affirmed ;  if  they  do  not, 
it  ought  to  be  reversed.    We  are  of  opinion  that  they  do  not. 

It  is  fully  established  that  no  precise  form  of  words  is  necessary 

to  constitute  a  covenant.     "  Any  words  in  a  deed  which  shew  an 

agreement  to  do  a  thing  make  a  covenant "  (l) ;    but  it  must  be 

clear  that  they  are  meant  to  operate  as  an  agreement,  and  not 

(1)  Com.  Dig.  Covenant,  A.  2. 
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Wolvbbidgb  merely  as  words  of  condition  or  qualification  (l).  Are  then  the 
Steward,  words  in  question  meant  to  be  used  as  words  of  agreement 
between  the  assignor  and  assignee,  or  words  of  qualification  to 
modify  and  restrain  the  generality  of  the  words  which  precede, 
and  to  express  clearly  the  intention  of  the  assignor  not  to  assign 
an  absolute  term,  but  a  term  subject  to  all  the  obligations 
towards  the  lessor  to  which  it  was  originally  liable  ?  To  deter- 
mine this  we  must  look  at  the  indenture  as  stated  on  the  record, 
and  observe  in  what  part  the  words  occur :  they  come  after  the 
habendum,  and  constitute  part  of  it;  though  the  indenture 
contains  the  language  of  both  parties,  in  the  granting  part  the 
words  are  those  of  the  grantor,  which  are  to  be  taken  most 
strongly  against  himself ;  and,  therefore,  it  was  material  for 
him  to  qualify  the  grant,  that  he  might  not  be  considered  as 
conveying  any  greater  estate  than  he  really  intended :  this 
is  properly  done  in  the  habendum.  Its  office  is  to  limit  the 
certainty  of  the  estate  (2) :  "  it  doth  qualify  the  general  intend- 
ment of  the  premises ;  and  the  reason  of  this  is,  for  that  it  is  a 
maxim  of  law  that  every  man's  grant  shall  be  taken  by  con- 
struction of  law  most  forcible  against  himself  "  (3).  As  these 
[  '658  ]  expressions,  therefore,  occur  in  that  part  of  the  deed  in  *  which 
they  ought  to  be,  if  their  object  was  merely  to  qualify  and  abridge 
the  generality  of  the  granting  part,  it  is  highly  probable  that  they 
were  intended  to  have  that  effect  only ;  and  some  instances  were 
adduced  by  the  learned  counsel  for  the  plaintiff  in  error,  where 
similar  words  occurring  in  the  same  part  of  the  deed  could  not 
possibly  have  any  other  signification.  For  example,  the  assign- 
ment of  a  lease  by  way  of  mortgage,  and  the  conveyance  of  an 
estate  subject  to  a  mortgage  or  incumbrance,  to  a  second  mort- 
gagee, or  to  a  purchaser,  \vhere  it  is  impossible  that  these  words 
could  constitute  a  covenant  by  the  mortgagee  to  pay  the  rent  in 
the  one  case,  or  by  the  second  mortgagee  or  purchaser  to  pay  off 
the  mortgage  or  incumbrance  in  the  other. 

It  may  be  said,  however,  that,  in  these  instances,  the  context 
and  subject-matter  of  the  instrument  lead  to  the  inference  that 

(1)  Com.  Dig.  Covenant,  A.  3 ;  1  (3)  Co.  Litt.  183  a;   see  also  Hale, 
Roll.  Abr.  518,  30  and  25.                         171;    Stukdy  v.   Butler,  Com.  Dig. 

(2)  Co.  Litt.  6  a.  Fai:,  E.  9. 
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no  covenant  was  intended  by  these  words,  but  that,  in  the  present  Wolyeridge 
case,  no  such  inference  arises;  and  that  the  same  words,  in  steward. 
different  instruments,  may  have  different  meanings.  This  may 
be  true,  but  it  lies  upon  the  defendant  in  error  to  shew  affirma- 
tively that  the  words  amount  to  an  agreement  with  him  to  pay 
the  rent  and  perform  the  covenants ;  and  is  there  anything  in 
this  indenture  which  tends  to  prove  that  they  were  meant  to  be 
used  in  any  other  sense  than  that  which  would  naturally  be 
attributed  to  them  in  the  place  in  which  they  occur  ?  On  the 
contrary,  if  the  assignor  really  intended  that  the  assignee  should 
covenant  with  him  to  pay  the  rent  and  perform  every  covenant 
during  the  term,  and  thus  become  liable,  not  only  for  his  own 
defaults,  but  for  those  of  all  subsequent  assignees — and  the 
assignee  really  intended  also  to  bind  himself  to  that  extent — is  it 
not  to  be  expected  that  they  would  have  expressed  themselves  in 
distinct  unambiguous  language?  especially  as  it  is  the  usual 
practice  in  cases  of  this  kind,  where  such  a  liability  is  intended, 
for  the  assignee  to  enter  into  a  bond  or  an  express  *  covenant  of  [  *659  ] 
indemnity  with  the  assignor  against  the  covenant  in  the  original 
lease.  It  was  a  very  just  remark  made  by  the  counsel  for  the 
plaintiff  in  error,  that  it  is  the  duty  of  a  party  who  intends  to 
bind  another  by  a  covenant  in  a  former  formal  instrument,  to 
insert  it  in  that  instrument,  in  distinct  and  intelligible  terms,  by 
which  the  party  to  be  bound  cannot  be  deceived,  and  not  to  call  upon 
the  Court  to  infer  such  a  covenant  from  words  which  are  at  least 
equivocal,  and  which  one  party  may  never  have  meant  to  use  in 
the  sense  ascribed  to  them  by  the  other.  For  these  reasons,  we 
think  that  the  proper  construction  of  this  indenture  is,  that  these 
are  words  of  qualification,  and  not  of  contract ;  and,  if  the 
question  were  entirely  new,  we  should  adopt  that  construction. 
We  have,  however,  the  authority  of  the  Court  of  King's  Bench, 
in  a  case  which  is  not  reported,  the  particulars  of  which  have 
been  furnished  by  my  brother,  James  Parke,  who  was  counsel  in 
it :  Mills  v.  Harris,  Michaelmas  Term,  1820.  It  was  an  action 
of  assumpsit  by  the  assignor  against  the  assignee  of  a  lease,  who 
had  accepted  but  not  executed  the  assignment,  for  not  repaying 
to  the  assignor  the  rent  which  he  had  been  obliged  to  pay,  after 
the  assignee  had  assigned  over.      The  deed  contained  similar 
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Wolvebidge  words  to  those  in  this  instrument.  Lord  Tenterden  nonsuited 
Steward,  the  plaintiff  on  the  trial  at  the  sittings  before  Michaelmas  Term, 
1820.  On  a  motion  for  a  new  trial,  the  Court  confirmed  his 
Lordship's  decision  by  refusing  a  rule,  on  the  ground  that  these 
were  not  words  of  agreement,  but  were  merely  descriptive  of  the 
obligations  to  which  the  assignee  would  be  liable  as  between  him 
and  the  lessor.  It  remains  only  to  make  some  observations  on 
the  cases  relied  upon  by  the  defendant  in  error.  That  of  Burnett 
v.  Lynch  (l),  proceeds  upon  the  ground  that,  during  the  con- 
tinuance of  the  interest  of  the  assignee,  there  is  a  duty  on  his 
[  *660  ]  part  to  pay  *the  rent  and  perform  the  covenants.  Bayley,  J.f 
in  giving  judgment,  states,  that  the  duty  is  commensurate  with 
the  time  during  which  the  assignee  has  an  interest  in  the 
premises.  This  duty,  we  think,  would  arise  from  the  mere 
relation  between  the  parties,  without  any  such  words  as  those 
now  under  consideration ;  for  the  effect  of  the  assignment  is,  that 
the  lessee  becomes  a  surety  to  the  lessor  for  the  assignee,  who, 
as  between  himself  and  the  lessor  is  the  principal,  bound,  whilst 
he  is  assignee,  to  pay  the  rent  and  perform  the  covenant  running 
with  the  estate ;  and  the  surety,  after  paying  the  debt,  or  dis- 
charging the  obligation  to  which  he  is  liable,  has  his  remedy  over 
against  the  principal.  And  he  would  also,  in  all  probability, 
have  the  same  remedy  over  against  each  subsequent  assignee,  in 
respect  of  breaches  committed  during  the  continuance  of  the 
interest  of  each  ;  for  the  lessee  is,  in  effect,  a  surety  for  each  of 
them  to  the  lessor.  The  case  of  Chancellor  v.  PooU  (2),  was  also 
mentioned,  in  which  Lord  Mansfield  said,  "that  there  was  a 
covenant  by  the  defendant  for  paying  the  rent  in  the  deed-poll, 
but  it  was  with  the  lessee."  There,  however,  the  words  of  the 
instrument  were  very  different ;  they  were  these,  "  the  assignee 
paying  the  rent  and  performing  the  covenants,  and  indemnifying 
the  lessee  against  the  same ;  "  which  last  words  were  incapable  of 
being  construed  as  qualifying  the  generality  of  the  granting  part, 
and  could  have  no  other  effect  than  an  agreement  on  the  part  of 
the  assignee  with  the  assignor.  For  these  reasons  we  think  that 
the  judgment  of  the  Court  of  Common  Pleas  ought  to  be  reversed. 

Judgment  reversed. 
(1)  29  R.  R.  343  (5  B.  &  C.  589).  (2)  2  Doug.  767. 
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BUTLER  v.  FORD  and  LEDGER  (1).  1833. 

(1  Crompton  &  Meeson,  662—672 ;  S.  C.  3  Tyrwh.  677 ;  2  L.  J.  (N.  S.)  Ex.  286.)        Exch.  of 

By  a  local  Act  for  paving,  lighting,  watching,  and  improving  the  town  r  g62  '-, 
of  Leamington,  certain  commissioners  were  appointed ;  and,  by  section  11, 
were  authorized  to  appoint,  by  writing,  a  treasurer  and  clerk,  and  also 
all  such  surveyors,  scavengers,  rakers,  &c.  &c,  beadles,  constables, 
watchmen  and  other  officers,  deputies,  or  assistants,  for  the  execution 
of  the  purposes  of  the  Act,  as  they  should  from  time  to  time  think  proper. 
By  section  77,  the  commissioners  were  also  empowered  to  appoint  such 
number  of  able-bodied  men  as  they  should  think  proper,  to  be  employed 
as  watchmen  during  the  night-time,  and  it  was  enacted,  that  it  should 
be  lawful  for  such  watchmen,  and  they  were  thereby  required  in  their 
respective  stations,  to  apprehend  and  secure  all  malefactors,  &c.  &c, 
and  all  suspected  persons  who  should  be  found  wandering  or  misbehaving 
themselves  during  the  hours  of  keeping  watch.  By  section  78,  the 
watchmen  were  to  be  sworn  in  as  constables,  and  were  to  be  invested 
with  the  like  powers  and  authorities,  &c.  &c,  as  any  constables  were 
invested  with  or  enjoyed  by  law.  By  section  163,  it  was  enacted,  that 
no  action,  suit,  or  information  should  be  commenced  against  any  person 
or  persons  for  any  thing  done  or  to  be  done  under  or  by  virtue  of  that 
Act,  until  one  calendar  month's  notice  thereof  should  have  been  first 
given  in  writing  to  the  clerk  of  the  commissioners  of  the  cause  of  action, 
nor  at  any  time  whatsoever  after  sufficient  satisfaction  or  tender  should 
have  been  made  to  the  party  aggrieved.  The  Act  contained  the  usual 
power  of  pleading  the  general  issue,  and  giving  the  special  matter  in 
evidence,  and  the  Act  was  to  be  deemed  a  public  Act :  Held,  first,  that 
the  section  requiring  notice  to  be  given  is  not  confined  to  acts  done,  or 
directed  to  be  done,  by  the  commissioners,  but  applies  to  acts  done  by 
constables  and  watchmen.  Secondly,  that  evidence  of  the  defendants 
acting  as  constables  and  watchmen  under  the  commissioners  in  the  town, 
was  primd  facie  sufficient  to  entitle  them  to  the  protection  of  the  above 
section,  without  proof  of  their  appointment ;  and,  thirdly,  that  where 
the  watchmen  had  reasonable  ground  of  suspicion  that  felony  had  been 
committed  by  the  plaintiff,  and  went  to  the  plaintiff's  house  to  apprehend 
him  for  such  felony,  but  beat  him,  and  used  much  more  violence  than 
was  necessary  for  effecting  his  apprehension,  they  were  protected  by  the 
section  requiring  notice. 

Assault  and  false  imprisonment.  Plea,  not  guilty.  At  the  trial 
before  Den  man,  Ch.  J.,  at  the  last  Spring  Assizes  for  the  county 
of  Warwick,  the  facts  of  the  case  appeared  to  be  as  follows :  The 
plaintiff  was  a  butcher  in  the  town  of  Leamington ;  the  defendants, 
Ford  and  Ledger,  were  constables  and  watchmen  appointed  by  the 
commissioners  under  an  Act  for  paving,  watching,  and  improving 
the  town  of  Leamington.  On  the  21st  September,  1832,  about 
the  hour  of  eight  in  the  evening,  a  disturbance  took  place  at  the 

(1)  See  now  the  Public  Authorities  Protection  Act,  1893,  s.  2. 
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Butleb  plaintiff's  house,  occasioned  by  the  plaintiff  quarrelling  with  and 
Ford.  beating  an  apprentice  boy  in  his  service.  The  boy  was  heard  to 
,  utter  great  cries,  and  was  seen  to  come  out  of  the  house,  and  en- 
deavour to  run  away,  with  his  head  cut,  and  bleeding  profusely. 
The  plaintiff  followed  him  in  a  state  of  great  excitement,  and 
attempted  to  renew  the  violence,  but  the  boy  eventually  made 
his  escape.  A  crowd  collected,  and  the  boy  having  stated  that 
his  master  had  cut  him  with  a  knife,  a  report  to  this  effect  pre- 
vailed amongst  the  persons  assembled,  and  reached  the  ears  of 
the  defendants,  who  came  up  to  the  spot  as  the  people  were 
dispersing.  The  defendants  entered  the  plaintiff's  premises,  and 
found  him  lying  on  the  floor  in  a  back  room.  They  seized  the 
plaintiff,  and  told  him  they  wanted  him  ;  and,  according  to  the 
[  *663  ]  evidence  *of  a  shop  boy  who  was  present,  began  to  beat  the 
plaintiff  in  a  violent  manner  with  their  staves,  in  consequence 
of  his  not  immediately  accompanying  them.  They  forced  him 
from  the  back  room  into  the  shop,  where  they  were  seen  by 
several  persons  from  the  street,  a  crowd  having  again  collected ; 
and,  according  to  the  statements  of  the  witnesses,  the  defendants, 
on  the  one  hand,  continued  their  violence  towards  the  plaintiff, 
while,  he,  on  the  other  hand,  violently  resisted  their  attempts  to 
remove  him.  Meanwhile  the  mob  in  the  street  began  to  raise  a 
great  outcry  against  the  officers,  which  increased  so  much,  when 
the  latter  forced  the  plaintiff  out  of  his  shop  into  the  street,  that 
they  gave  up  the  idea  of  carrying  him  away,  and  suffered  him  to 
return  into  his  shop.  A  by-stander,  who  was  called  as  a  witness 
for  the  plaintiff,  went  up  to  the  officers  and  inquired  of  them  if 
they  had  a  warrant,  to  which  Ford  replied  they  had  not,  and 
stated  that  they  had  had  information  that  the  plaintiff  had  cut  open 
his  apprentice's  head  with  a  knife ;  he  added,  that  they  had  told 
the  plaintiff  that  they  did  not  mean  to  apprehend  him  if  he  would 
engage  to  remain  quietly  at  home  till  the  next  morning,  and  that 
they  should  not  have  apprehended  him  if  he  had  not  abused  them. 
On  the  part  of  the  defendants,  a  written  appointment  of  Ford, 
as  head-constable  and  watchman,  was  put  in  and  proved  ;  and  it 
was  also  proved,  that,  for  a  considerable  time  before  the  above 
transaction  occurred,  both  he  and  the  other  defendant  had  acted 
as  constables  and  watchmen  under  the  commissioners  of  the 
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town  of  Leamington.  By  the  Act  under  which  the  defendants  Butlbb 
derived  their  authority,  viz.  6  Geo.  IV.,  for  paving,  lighting,  ford* 
watching,  and  improving  the  town  of  Leamington,  certain  com- 
missioners were  appointed,  and,  by  sect.  11,  were  authorized  to 
appoint,  by  writing  under  their  hands,  a  treasurer  and  clerk,  and 
also  certain  other  officers  therein  mentioned,  "  and  also  all  such 
surveyors,  scavengers,  rakers,  cleansers,  *  water-keepers,  lighters  of  [  *664  ] 
lamps,  beadles,  constables,  watchmen,  and  other  officer  or  officers, 
deputies,  or  assistants,  for  the  execution  of  the  purposes  of  the 
Act,  as  they  should  from  time  to  time  think  proper."  By  sect.  77, 
the  commissioners  were  also  empowered  to  appoint  such  number 
of  able-bodied  men  as  they  should  think  proper  to  be  employed 
as  watchmen  during  the  night-time,  and  to  provide  proper 
watch-houses  for  the  safe  custody  of  persons  apprehended  by 
such  watchmen  while  on  duty  :  and  to  discharge  and  fine  watch- 
men for  neglect  of  duty.  And  it  was  enacted,  that  "  it  should  be 
lawful  for  such  watchmen,  and  they  were  thereby  required,  in 
their  respective  stations,  to  apprehend  and  secure  all  malefactors, 
rogues,  vagabonds,  and  disorderly  persons,  and  disturbers  of  the 
public  peace,  and  all  suspected  persons  who  should  be  found 
wandering  or  misbehaving  themselves  during  the  hours  of 
keeping  watch,  and  to  conduct  all  such  persons,  as  soon  as 
conveniently  might  be,  before  some  justice  of  the  peace."  By 
sect.  78,  the  watchmen  were  to  be  sworn  in  as  constables,  and 
were  to  be  invested  with  the  like  powers  and  authorities,  privileges 
and  immunities,  as  any  constables  were  invested  with  or  enjoyed 
by  law.  By  sect.  81,  two  justices  of  the  peace  were  empowered 
to  punish  watchmen  by  imprisonment  for  neglect  or  misconduct. 
By  section  163,  it  was  enacted  that  no  "  action,  suit,  or  informa- 
tion, should  be  commenced  against  any  person  or  persons  for 
any  thing  done  or  to  be  done,  under  or  by  virtue  of  that  Act, 
until  one  calendar  month's  notice  thereof  should  have  been  first 
given  in  writing  to  the  clerk  of  the  commissioners  of  the  cause 
and  intention  of,  for,  and  concerning  such  action  or  suit ;  nor  at 
any  time  whatsoever,  after  sufficient  satisfaction  or  tender  should 
have  been  made  to  the  party  aggrieved."  It  was  also  provided 
by  the  same  section  that  the  general  issue  might  be  pleaded  in 
any   such   action,   and   the  Act  and   special  matter  given  in 
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Butler      evidence  ;  and  that  the  matter  *or  thing  for  which  such  action, 
Foed.        &c*  should  be  so  brought  was  done  in  pursuance  and  by  the 
[  *665  ]      authority  of  the  Act.     It  was  also  declared  that  the  Act  should 
be  deemed  a  public  Act. 

Upon  the  above  provisions  it  was  contended  that  the  plaintiff 
ought  to  be  nonsuited,  in  consequence  of  his  having  omitted 
to  give  the  notice  of  action  required  by  the  168rd  section.  And, 
on  the  other  hand,  it  was  objected  by  the  plaintiff  that  the 
defendant  Ledger,  at  all  events,  could  not  claim  the  benefit 
of  the  provisions  of  the  Act,  without  his  appointment  being  put 
in  and  proved ;  proof  of  acting  in  the  character  of  constable  or 
watchman  being  insufficient.  Denman,  Gh.  J.,  left  three  ques- 
tions to  the  jury,  viz.  1st.  Whether  the  defendants  had  reason- 
able grounds  for  suspecting  that  a  felony  had  been  committed  ? 
2ndly.  Whether  they  went  to  the  plaintiff's  house  in  order 
to  apprehend  him  for  such  felony?  and,  Srdly,  whether  they 
used  more  violence  than  was  necessary  for  effecting  such  appre- 
hension? The  jury  found  in  the  affirmative,  as  to  the  first  two 
questions ;  and,  as  to  the  third,  they  found  that  the  defendants 
had  used  much  more  violence  than  was  necessary,  and  gave  the 
plaintiff  502.  damages,  leave  being  given  to  the  defendants  to 
move  to  enter  a  nonsuit.  A  rule  for  this  purpose  having  been 
obtained  in  last  Easter  Term : 

Goulburn,  Serjt.,  and  Humfrey  now  shewed  cause : 
Notice  of  action  was  unnecessary:  the  168rd  section  was 
intended  to  apply  to  acts  expressly  directed  by  the  statute  or  by 
the  commissioners  themselves ;  but  not  to  acts  done  by  subor- 
dinate officers  under  a  general  authority  derived  from  the  statute 
or  the  commissioners.  It  is  reasonable  that  the  commissioners 
themselves  should  be  protected;  but  if  it  be  held,  that  the 
present  defendants  are  entitled  to  notice,  it  will  follow  that  the 
lowest  servants  of  the  commissioners,  such  as  lamplighters  and 
[  '666  ]  scavengers,  will  all  *be  entitled  to  the  same  privilege,  which 
appears  very  unreasonable  and  inconvenient. 

(Lord  Lyndhubst:  Section  77  of  the  Act  expressly  directs 
the  watchmen  to  apprehend  malefactors  and  suspected  persons 
misbehaving  themselves.) 
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The  defendants  did  not  act  upon  this  occasion  as  watchmen,  but  Butlbb 
as  constables :  if  they  had  been  patrolling  the  streets  as  watch-  fobd. 
men,  and  had  seen  the  disturbance,  it  might  have  been  different; 
but  they  did  not  come  up  until  the  first  disturbance  was  over 
and  the  people  had  dispersed.  Secondly.  Admitting  that  notice 
is  necessary  with  regard  to  the  acts  of  watchmen  and  constables, 
it  can  only  be  required  in  cases  where  the  conduct  of  the  officers 
has  been  of  such  a  description  that  they  might  reasonably  suppose 
they  were  warranted  by  the  statute  in  acting  as  they  did :  Cook 
v.  Leonard,  per  Bayley,  J.  (l).  Here  the  whole  conduct  of  the 
officers  was  such  that  they  could  have  had  no  reasonable  ground 
for  believing  that  they  were  acting  in  pursuance  of  the  Act ;  for, 
according  to  the  evidence  of  the  boy,  they  began  to  beat  the 
plaintiff  before  he  had  used  any  violence  in  resisting;  and, 
according  to  their  own  statement  made  at  the  time,  they  appre- 
hended the  plaintiff,  not  on  the  ground  of  his  having  committed 
a  felony,  but  because  he  abused  them.  There  was  no  colour  for 
supposing  that  this  conduct  was  warranted  by  the  Act ;  and  if 
that  be  so,  they  are  not  entitled  to  notice :  Morgan  v.  Palmer  (2) ; 
Irving  v.  Wilson  (3). 

(Bayley,  B. :  In  those  cases  there  was  no  colour  for  supposing 
that  any  part  of  the  act  complained  of  was  warranted  ;  but  here 
the  original  apprehension  was  lawful.) 

When  part  of  an  act  is  lawful,  but  the  defendant  by  mistake  or 
inadvertence  exceeds  his  authority,  notice  ought  to  be  given: 
per  Lord  Kenyon,  Greemvay  v.  Hurd  (4) ;  but  here  the  excess 
.was  not  by  mistake  or  inadvertence,  but  was  entirely  wanton; 
♦for  beating  is  no  part  of  the  duty  of  an  officer.  An  action  may  [  *667  ] 
be  maintained  for  the  beating,  though  not  for  the  seizure ;  and 
here  the  jury  have  given  damages  for  the  excess  alone.  Thirdly. 
At  all  events  the  protection  is  confined  to  the  defendant  Ford, 
and  the  plaintiff  will  be  entitled  to  retain  his  verdict  against  the 
other  defendant.  By  section  11,  the  appointment  of  constables 
and  watchmen  is  required  to  be  made  in  writing,  and  no  such 
appointment  was  proved  as  to  the  defendant  Ledger ;   the  only 

(1)  30  B.  B.  348  (6  B.  &  C.  351).  (3)  2  B.  B.  444  (4  T.  B.  485). 

(2)  26  B.  B.  537  (2  B.  &  C.  729).  (4)  4  T.  B.  553,  ooo. 
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Butleb  evidence  being  that  he  had  acted  as  constable  and  watchman. 
Ford.  Now  evidence  of  acting  may  be  sufficient  in  the  case  of  ordinary 
officers  known  to  the  law,  but  not  in  the  case  of  officers  deriving 
a  special  authority  from  a  local  Act,  and  claiming  exclusive 
privileges  by  virtue  of  their  offices.  Such  parties  ought  to  bring 
themselves  clearly  within  the  Act ;  but  mere  evidence  of  acting 
is  of  an  equivocal  nature,  for  the  party  might  be  an  ordinary 
constable,  acting  within  the  limits  of  the  local  Act,  but  not 
deriving  his  authority  from  the  commissioners. 

(Lord  Lyndhurst  :  The  Act  is  a  public  Act,  and  the  officers 
acting  under  it  are  well  known  in  the  place  where  the  transaction 
occurred.  In  Berryman  v.  Wise{\),  it  is  laid  down,  that,  in  the 
case  of  all  peace-officers,  constables,  &c,  it  is  sufficient  to  prove 
that  they  acted  in  those  characters,  without  producing  their 
appointments.  Buller,  J.,  referred  to  Gordon's  case  (2),  where 
all  the  Judges  held,  that  proof  of  acting  was  sufficient  in  an  indict- 
ment for  the  murder  of  an  officer  in  the  execution  of  his  duty.) 

Adams,  Serjt.,  and  Hayes,  in  support  of  the  rule,  were 
directed  to  confine  themselves  to  the  first  and  second  points- 
First.  Watchmen  and  constables  are  clearly  entitled  to  the 
[  *668  ]  benefit  of  the  136th  section,  which  extends  *to  actions  against 
"  any  persons  for  any  thing  done  under  or  by  virtue  of  the  Act." 
They  derive  their  whole  authority  from  the  Act ;  and  section  77 
expressly  requires  watchmen  to  arrest  "  malefactors,  disturbers 
of  the  public  peace,  and  suspected  persons  wandering  or  mis- 
behaving themselves  during  the  hours  of  keeping  watch."  Now 
the  transaction  which  gave  rise  to  the  apprehension  of  the 
plaintiff  occurred  during  the  hours  of  keeping  watch,  and  the 
jury  have  found  that  there  was  reasonable  ground  for  suspecting 
the  plaintiff  had  committed  a  felony :  it  is,  therefore,  plain  that 
the  words  of  the  above  section  expressly  authorized  the  defen- 
dants to  apprehend  him.  If  they  had  neglected  to  do  so,  under 
the  circumstances  of  the  case,  they  would  have  been  liable  to 
punishment  for  a  neglect  of  duty,  under  sections  77  and  78; 
and  it  would  be  very  unreasonable  to  say,  that  they  would  have 

(1)  2  K.  E.  413  (4  T.  E.  366).  (2)  Leach,  Cr.  Ca.  585. 
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been  liable  to  punishment  under  these  sections  for  neglecting  their      Butler 
duty,  and  not  entitled  to  the  protection  given  by  section  168,        fobd. 
for  attempting  to  perform  it.     No  authority  can  be  produced  in 
support  of   the  argument,  that  a  provision  of  this  description 
is  confined  to  the  acts  of  the  commissioners  themselves.     Such  a 
limited  construction  would  entirely  defeat  the  object  of  the  clause; 
for  the  commissioners  scarcely  ever  act  themselves,  but  always 
by   their  officers.      Graves  v.   Arnold (l)    is   directly  in  point. 
Secondly.  If  any  part  of  the  defendants'  conduct  was  justified 
by  the  Act,  they  were  entitled  to  notice ;  and,  according  to  the 
finding  of  the  jury,  the  original  apprehension  was  clearly  legal. 
That  apprehension  and  the  subsequent  violence  form  one  con- 
tinuous act ;  the  violent  conduct  of  the  defendants  being  occasioned 
by  the  violent  resistance  of  the  plaintiff.     It  is,  therefore,  the 
ordinary  case  of  a  party  engaged  in  the  performance  of  an  act 
*which  he  was  authorized  to  do,  and  exceeding  his  authority ;       [  *669  ] 
and  it  is  established  by  many  decisions,  that  in  such  a  case 
notice  of  action  must  be  given. 

They  were  then  stopped  by  the  Court. 

Lord  Lyndhurst,  C.  B. : 

I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  ought 
to  be  made  absolute.  It  has  been  contended,  in  the  first  place, 
that  the  163rd  section,  which  requires  notice  to  be  given,  should 
be  confined  to  acts  done  or  directed  to  be  done  by  the  com- 
missioners themselves ;  but  the  language  of  the  statute  does 
not  warrant  such  a  construction.  The  Act  says,  that  "  no 
action,  suit,  or  information  shall  be  commenced  against  any 
person  or  persons  for  any  thing  done  or  to  be  done  under  or 
by  virtue  of  this  Act,  until  one  calendar  month's  notice  thereof 
shall  be  first  given  in  writing  to  the  clerk  of  the  commissioners, 
signed  by  the  intended  plaintiff,  of  the  cause  and  intention  of, 
for,  and  concerning  such  action  or  suit,  nor  at  any  time  whatso- 
ever after  sufficient  satisfaction  or  tender  shall  have  been  made 
to  the  party  aggrieved."  Nothing  can  be  more  general  than  the 
words  of  this  section,  and  there  is  nothing  to  justify  us  in  giving 

(1)  3  Camp.  242. 

r.r. — vol.  xxxvm.  46 


722  1888.    EX.     1  CR.  &  M.  669—670.  [r.r. 

Butlkb      them  a  limited  construction.     The  object  of  the  clause  is  to 

V, 

Fobd.  enable  the  commissioners  to  tender  amends  for  the  acts  of  their 
officers  where  the  circumstances  of  the  case  appear  to  render 
such  a  course  proper,  and  this  object  would  be  defeated  by  the 
limited  construction  contended  for  on  the  part  of  the  plaintiff. 
If  an  authority  were  wanting  on  this  point,  Graves  v.  Arnold  is 
directly  applicable.  Upon  the  question  raised  as  to  the  evidence 
offered  at  the  trial  to  establish  that  the  defendants  were  constables 
and  watchmen,  I  think  it  was  sufficient  to  prove  that  they  acted 
in  those  characters.  Evidence  of  this  nature  is  evidence  that 
they  were  duly  appointed ;  it  is  not  conclusive,  but  quite  sufficient 
as  a  primd  facie  case.     Upon  the  remaining  question,  namely, 

[  *670  ]  ^whether  the  conduct  of  the  defendants  was  of  such  a  description 
as  to  enable  them  to  avail  themselves  of  the  provision  of  the 
statute  relative  to  notice  of  action,  the  facts  of  the  case  are,  that 
the  officers  had  reasonable  ground  for  apprehending  the  plaintiff; 
that  they  attempted  to  apprehend  him,  and  that,  upon  his  resis- 
tance, they  were  guilty  of  an  excess  in  endeavouring  to  effect  his 
apprehension.  But  where  officers  are  in  the  execution  of  their 
duty  and  are  guilty  of  an  excess,  this  is  just  the  case  which  the 
statute  was  intended  to  meet ;  for  the  enactment  which  enables 
the  commissioners  to  tender  amends  would  be  useless  in  cases 
where  the  officers  had  acted  within  the  strict  line  of  their  duty. 

Bayley,  B. : 

It  is  quite  clear  that  the  163rd  section  is  not  confined  to  acts 
done  by  the  commissioners  themselves :  if  any  party  is  doing  an 
act  which  the  statute  authorizes,  he  is  acting  under  and  by  virtue 
of  the  Act.  Upon  the  question  of  excess,  you  must  not  look  to 
insulated  parts  of  the  transaction,  but  to  the  whole  of  it.  Here 
there  was  evidence  that  the  plaintiff  had  grossly  misconducted 
himself  to  a  boy  in  his  service,  and  the  circumstance  of  the  case 
raised  a  suspicion  that  he  had  been  guilty  of  a  felonious  cutting 
and  wounding  ;  the  jury  found  that  there  was  reasonable  ground 
for  such  a  suspicion,  and  that  the  defendants  went  to  apprehend 
the  plaintiff,  but  committed  unnecessary  violence  in  effecting  his 
apprehension.  Upon  a  view  of  the  whole  evidence,  it  appears 
that  the  defendants  were  engaged  in  doing  an  act  authorized  by 
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the  statute,  but  went  beyond  their  duty,  and  this  is  precisely  the       Butler 
case  for  a  notice  of  action.     The  cases  cited  by  the  plaintiff's        forp. 
counsel  are  plainly  distinguishable.     In  Cook  v.  Leonard  there 
was  no  reasonable  ground  for  supposing  that  any  part  of  the  act 
done  was  authorized  by  the  statute ;  and  in  Morgan  v.  Palmer 
and  Irving  v.  Wilson  there  was  no  colour  for  supposing  that 
*the  defendants  were  entitled  to  exact  the  money  in  virtue  of       [  *<>7i  ] 
their  respective  offices.     Upon  the  last  point,  I  think,  that  even 
if  strict  proof  of  appointment  were  necessary,  it  was  enough  to 
prove  the  appointment  of  one,  and  that  the  other  would  also 
be  entitled  to  notice,  as  acting  in  his  aid.     But,  besides  this,  the 
general  rule  is  well  established,  that  evidence  of  acting  is  suffi- 
cient prima  facie  proof  of  appointment;  and  no  distinction  can 
be  supported  between  peace-officers  appointed  under  a  local  Act 
and  other  peace-officers. 

Vaughan,  B. : 

I  am  of  the  same  opinion  upon  all  the  points.  The  case,  on 
the  part  of  the  plaintiff,  has  been  argued  as  if  the  violence  com- 
plained of  were  an  insulated  act,  standing  perfectly  distinct  from 
all  the  other  circumstances  of  the  case ;  but  it  is  not  so,  the 
arrest  and  subsequent  violence,  are  parts  of  the  same  transaction; 
and  the  violence  proved  to  have  been  committed  by  the  defendants 
is  only  evidence  that  they  were  guilty  of  an  excess.  Greenway 
v.  Hurd  (l)  shews,  that,  when  parties  have  committed  an  excess 
in  the  performance  of  a  lawful  act,  they  are  within  the  scope  of 
legislative  provisions,  resembling  that  contained  in  the  168rd 
section  of  the  Act  now  before  us ;  and  Wetter  v.  Toke  (2)  is  a 
strong  authority  to  shew  that  such  provisions  are  expressly 
intended  to  apply  to  cases  where  the  party  claiming  to  be 
entitled  to  notice  has  been  a  wrong-doer.  It  seems  to  me,  from 
the  whole  evidence,  that  the  present  case  is  within  the  very 
words  of  the  Act,  as  well  as  within  its  spirit  and  meaning. 

» 
Bolland,  B. : 

I  am  also  of  the  same  opinion.  Upon  the  first  point,  I  think 
the  very  general  language  of  the  168rd  section  manifestly  shews 

(1)  4  T.  R.  553,  555.  (2)  9  East,  364. 
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that  it  was  intended  to  apply  to  all  parties  acting  under  the 
statute.  I  also  think  that  the  "evidence  of  acting  was  sufficient 
proof  of  appointment,  and  that  here  the  evidence  was  decisive 
to  shew  that  the  defendants  had  acted  in  the  particular  characters, 
by  virtue  of  which  they  claimed  to  be  entitled  to  notice.  Upon 
the  remaining  point,  I  am  of  opinion  that  the  plaintiff  cannot 
separate  the  alleged  excess  from  the  original  apprehension,  and 
claim  to  maintain  the  present  action  in  respect  of  such  excess 
alone.  The  argument  for  the  plaintiff,  upon  this  point,  would 
go  to  the  extent  of  proving  that  notice  was  never  necessary, 
except  in  cases  where  it  could  not  be  wanted ;  for  the  plaintiff, 
in  an  action  like  the  present,  might  always  wait  the  event  of  a 
trial,  and,  if  he  succeeded  in  establishing  that  any  excess  had 
been  committed  by  the  defendant,  he  would  say  that  his  action 
was  brought  only  in  respect  of  such  excess,  and  not  for  the 
original  apprehension.  This  would  also  impose  great  hardship 
upon  officers  in  the  execution  of  their  duty ;  for  it  might  often 
happen  that  a  party  who  had  been  apprehended,  and  had  violently 
resisted  the  officer  effecting  his  apprehension,  would  be  able  to 
prove  that  the  officer  had  used  considerable  violence,  while  the 
latter  might  be  without  the  means  of  shewing  that  the  plaintiff's 
conduct  had  rendered  such  violence  absolutely  necessary. 

Rule  absolute. 


1833. 

Erch.  of 
Pleas. 

[675] 


WILLIAMS  v.   STOTT(l). 

(1  Crompton  &  Meeson,  675—689 ;  S.  C.  3  Tyrwh.  688  ;  3  L.  J.  (N.  S.) 

Ex.  110.) 

Slander,  for  accusing  plaintiff  of  felonious  embezzlement. 

It  appeared  that  the  plaintiff  had  been  chosen  and  sworn  in  at  a  court 
leet  held  by  a  corporation,  as  chamberlain  of  certain  commonable  lands. 
The  duties  of  the  chamberlain  (who  received  no  remuneration)  were  to 
collect  monies  from  the  commoners  and  other  persons  using  the  common- 
able lands;  to  employ  the  monies  so  received  in  keeping  the  lands  in 
order ;  to  account  at  the  end  of  the  year  to  two  aldermen  of  the  corpora- 
tion, and  to  pay  over  any  balance  in  his  hands  to  his  successors  in  office : 
Held,  that  the  plaintiff  was  not  "  a  servant,  or  person  employed  in  the 

(1)  Cited  by   Parke,   B.    in  the  to   and    followed   in     principle   by 

opinion  of  the  Judges  delivered  to  the  Huddlestone,     B.     in    Lemon    v. 

House  of  Lords  in   Barrett  v.  Long  Simmons  (1888)  57  L.  J.  Q.  B.  260. 

(1855)  3  H.  L.  C.  395,  413.     Eeferred  — K.  C. 
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capacity  of  a  servant,"  within  the  7  &  8  Geo.  IV.  c.  29(1),  s.  47,  as  to     Williams 
embezzlement.  «. 

If  a  good  innuendo  in  a  declaration,  ascribing  a  particular  meaning        Stott. 
to  alleged  slanderous  words,  be  not  supported  in  evidence,  the  plaintiff 
cannot  reject  it  at  the  trial,  and  resort  to  another  meaning. 

Sembk,  that  a  verbal  imputation  of  fraudulent  embezzlement  in  an 
office  of  the  above  description  would  not  be  actionable. 

Slander.  The  declaration  began  by  alleging,  that,  before  the 
time  of  the  committing  the  grievances  thereinafter  mentioned, 
the  plaintiff  was  employed  as  the  servant  of  certain  persons,  to 
wit,  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Warwick ;  in  a  certain  situation,  office,  and  employment,  to  wit, 
the  situation,  office,  and  employment  of  one  of  the  chamberlains 
of  the  commons  and  commonable  lands,  within  the  parish  of 
St.  Mary,  in  the  borough  of  Warwick ;  by  virtue  and  in  exercise 
of  which  said  employment,  it  was  the  plaintiff's  duty  to  receive 
and  take  into  his  possession  divers  large  sums  of  money,  for  and 
on  account  of  the  said  mayor,  aldermen,  and  burgesses.  And 
that  the  defendant,  contriving  to  injure  the  plaintiff,  and  to  cause 
it  to  be  suspected  that  he  had  been  and  was  guilty  of  the  offence 
of  fraudulent  and  felonious  embezzlement,  and  to  subject  him  to 
the  penalties  provided  by  the  laws  against  persons  guilty  thereof, 
in  &c,  at  &c,  in  a  discourse  which  the  defendant  had  of  and 
concerning  the  plaintiff,  as  such  servant  of  the  said  mayor, 
aldermen,  and  burgesses,  and  of  and  concerning  the  plaintiff's 
conduct  in  his  said  employment,  in  the  presence,  &c,  spoke  and 
published  to  and  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  conduct  of  the  plaintiff  as  such  servant  as  afore- 
said, the  false  and  defamatory  words  following,  viz. :  "You  are 
a  rogue  and  a  villain;  and  what  have  you  (meaning  the  said 
plaintiff)  done  with  the  commoners'  money  ?  (thereby  meaning 
money  received  by  the  plaintiff  by  virtue  of  his  said  employ- 
ment). You  (meaning  the  plaintiff)  embezzled!"  (thereby 
meaning  that  the  plaintiff  had  fraudulently  and  feloniously, 
and  *against  the  form  of  the  statute  in  that  behalf  made  and  [  *676  ] 
provided,  embezzled  money  received  by  him  by  virtue  of  his  said 
employment).     There  were  other  words  of  general  abuse  set  out 

(1)  The  Act  now  in  force  is  "The  Larceny  Act,  1861 "  (24  &  25  Vict, 
c.  96).—  R.  C. 
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Williams  in  the  count,  which  it  is  unnecessary  to  mention.  The  second 
Stott.  count  was  similar  to  the  first,  referring  to  the  prefatory  matter 
stated  in  that  count,  and  containing  a  similar  innuendo.  The 
third  count  set  out  the  same  words,  but  alleged  that  they  were 
spoken  of  and  concerning  the  plaintiff  as  servant  to  certain 
persons,  to  wit,  the  commoners  of  the  parish  of  St.  Mary,  in  the 
borough  of  Warwick,  in  a  certain  employment,  to  wit,  <fec, 
describing  the  employment  as  in  the  first  count,  but  stating  that 
the  monies  were  received  for  and  on  account  of  the  commoners, 
with  a  like  innuendo  as  to  felonious  embezzlement.  The  fourth 
count  alleged  that  the  words  were  spoken  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his  conduct  in  a  certain  employ- 
ment, to  wit,  the  employment,  situation,  and  office  of  one  of  the 
chamberlains  of  the  commons  and  commonable  lands  of  the 
parish  of  St.  Mary,  without  averring  that  he  was  servant  to  any 
parties,  but  containing  a  similar  innuendo.  The  last  count  did 
not  refer  to  any  office,  but  merely  set  out  the  words  with  an 
innuendo  that  the  defendant  meant  that  the  plaintiff  had  been 
guilty  of  fraudulent  and  felonious  embezzlement.  Plea,  not 
guilty. 

At  the  trial  before  Denman,  Gh.  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Warwick,  it  appeared  in  evidence  that  there 
were  commonable  lands,  of  considerable  extent,  attached  to  the 
borough  of  Warwick,  and  that  the  plaintiff  filled  the  situation  of 
one  of  the  chamberlains  of  the  commons  of  the  parish  of  St.  Mary. 
The  chamberlains,  four  in  number,  were  annually  nominated  by 
the  leet  jury,  at  a  court  leet  held  by  the  mayor,  aldermen,  and 
burgesses  of  Warwick.  The  steward  of  the  leet,  by  whom  the 
court  was  held,  was  the  town  clerk  of  the  corporation,  who  swore 
in  the  chamberlains  when  chosen.  The  duties  of  the  office 
[  *677  ]  consisted  in  superintending  certain  lands,  upon  *which  various 
persons  inhabiting  the  parish  of  St.  Mary  had  rights  of  common ; 
the  chamberlains  collected  certain  sums  from  the  commoners  in 
respect  of  the  number  of  commonable  cattle  turned  upon  the 
lands  by  each  individual ;  and  they  also  collected  monies  from 
persons  making  use  of  the  commonable  lands  at  races  and 
reviews,  which  were  usually  held  therein.  The  monies  thus 
collected  they  applied  in  fencing,  soughing,  draining,  and  other- 
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wise  keeping  the  lands  in  order ;  and,  at  the  expiration  of  their  Williams 
year  of  office,  they  passed  their  accounts  before  two  of  the  alder-  stott. 
men  of  the  corporation,  who  were  also  justices  in  the  borough ; 
and,  if  any  balance  remained  in  their  hands,  they  paid  it  over  to 
their  successors  in  office.  Upon  this  evidence,  it  was  objected 
by  the  defendant's  counsel  that  the  plaintiff  was  not  a  servant, 
or  person  employed  in  the  capacity  of  a  servant,  within  the 
meaning  of  the  statute  7  &  8  Geo.  IV.  c.  29,  s.  47,  the  present 
legislative  provision  as  to  embezzlement  by  clerks  or  servants ; 
and  that,  as  therG  was  an  innuendo  to  each  of  the  counts, 
averring  that  the  defendant  meant  to  impute  to  the  plaintiff  the 
offence  of  embezzlement  against  the  form  of  the  statute,  the 
plaintiff  ought  to  be  nonsuited.  The  Lord  Chief  Justice 
reserved  the  point,  and  the  jury  found  a  verdict  for  the  plaintiff. 
In  Easter  Term  last,  Hill  obtained  a  rule  nisi,  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  and  relied  on  the  words 
of  the  above  statute  (l),  and  cited  Smith  v.  Carey  (2). 

G outturn,  Serjt.,  and  Hayes,  now  shewed  cause :  [  678  ] 

First.  The  plaintiff  was  a  servant,  or  person  employed  in  the 
capacity  of  a  servant,  to  the  corporation  of  Warwick,  and  was 
therefore  within  the  7  &  8  Geo.  IV.  c.  29,  s.  47.  The  words  of 
that  statute  are  sufficiently  comprehensive  to  embrace  the  servant 
of  corporations.  The  former  statute,  39  Geo.  III.  c.  85,  expressly 
mentions  servants,  or  persons  employed  in  that  capacity,  "  to 
any  body  corporate  or  politic,"  and  it  is  obvious  that  these  words 
were  omitted  in  the  recent  statute  only  for  the  sake  of  brevity. 
Here  the  corporation  were  lords  of  the  leet,  at  the  court  of  which 
the  plaintiff  was  appointed.     The  court  was  held  by  the  town 

(1)  ••  If  any  clerk  or  servant,  or  stolon  the  same  from  his  master, 
person  employed  for  the  purpose  or  although  such  chattel,  money,  or 
in  the  capacity  of  a  clerk  or  servant,  security,  was  not  received  into  the 
shall,  by  virtue  of  such  employment,  possession  of  such  master,  otherwise 
receive,  or  take  into  his  possession,  than  by  the  actual  possession  of  his 
any  chattel,  money,  or  valuable  ,  clerk,  servant,  or  other  person  so  em- 
security,  for,  or  in  the  name,  or  on  ployed."  [Substantially  re-enacted 
the  account  of  his  master,  and  shall  by  the  Larceny  Act,  1861  (24  &  2d 
fraudulently  embezzle  the  same,  or  Vict.  c.  96),  s.  68.  And  see  S.  L.  R. 
any  part  thereof,  every  such  offender  Act  (No.  2)  1893.] 
shall  be  deemed  to  have  feloniously  (2)  3  Camp.  461. 
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Williams  clerk,  and  it  appeared  that  various  other  officers  of  the  corpora- 
Sto'tt.  ti°n  were  appointed  at  the  same  time  and  in  the  same  manner. 
The  duties  of  the  office  were  those  of  an  ordinary  bailiff  or 
steward,  and  were  confined  to  the  superintendence  of  a  certain 
part  of  the  corporation  lands ;  and,  at  the  end  of  the  year,  the 
chamberlains  passed  their  accounts  before  two  aldermen  of  the 
corporation.  The  whole  of  the  evidence  taken  together  shews 
that  the  plaintiff  was  substantially  a  servant  of  the  corporation. 
It  will  be  objected  that  he  was  not  a  servant  but  an  officer ;  but, 
if  he  is  to  be  excluded  from  the  operation  of  the  statute  on  this 
ground,  the  same  consequence  will  follow  in  the  case  of  the 
majority  of  the  servants  of  corporations.  He  is  not  the  less  a 
servant  for  being  an  officer. 

(Bolland,  B. :  Some  years  ago  a  person,  who  held  a  situa- 
tion under  the  trustees  of  Greenwich  Hospital,  and  who  had 
embezzled  to  a  great  amount,  was  indicted,  and  Mr.  Justice 
Bubroughs,  before  whom  he  was  tried,  after  much  consideration 
held,  that  the  prisoner  did  not  come  within  the  statute,  on 
the  ground  of  his  being  a  sworn  officer,  and  not  an  ordinary 
servant.  It  appears,  in  the  present  case,  that  the  plaintiff  was 
also  sworn  in.) 

Much  might  depend  in  that  case  upon  the  precise  nature  of  the 
employment,  and  on  the  framing  of  the  indictment ;  but,  even 
[  *679  ]  admitting  *it  to  be  an  authority  in  point,  the  ruling  of  the  learned 
Judge  can  hardly  be  considered  as  decisive  of  the  question.  And 
it  appears  a  strong  proposition  that  a  man  employed  to  do  acts 
of  service  for  others  should  cease  to  be  a  servant,  because  he 
bound  himself  by  an  oath  to  perform  his  service  faithfully.  The 
statute  refers  to  the  nature  of  the  employment,  not  the  mode  of 
appointment ;  and  there  are  several  cases  which  shew  that  it  is 
not  confined  to  ordinary  clerks  and  servants.  In  Rex  v.  Squire  (l), 
the  accountant  and  treasurer  to  overseers  of  a  township  was  held 
within  the  late  statute.  In  Rex  v.  Tyers  (2),  a  person  who  was 
clerk  to  parish  officers  at  a  salary  voted  in  vestry,  was  indicted, 
and  no  question  raised  as  to  the  nature  of  his  employment.  In 
(1)  Russ.  &  Ry.  Cr.  Ca.  349.  (2)  Ibid.  402. 
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Beacatt's  case  (l),  the  steward  of  the  guardians  and  directors  of  Williams 
the  poor  of  parishes,  incorporated  by  an  Act  of  Parliament,  which  stott. 
created  the  office  of  steward,  and  directed  the  mode  of  appoint- 
ment, was  indicted,  and  no  point  taken  as  to  his  not  being  an 
object  of  the  statute.  In  Rex  v.  Burton  (2),  a  parish  clerk,  who 
had  collected  and  embezzled  the  sacrament  money,  was  held  not 
within  the  Act ;  but  there  it  did  not  appear  that  he  collected  the 
money,  either  by  virtue  of  his  office,  or  by  the  directions  of  the 
minister  or  churchwardens ;  and  the  money  was  received  for 
purposes  of  charity. 

Secondly.  The  plaintiff  may  rely  on  the  fourth  count,  which 
does  not  allege  that  he  was  servant  to  any  one.  The  innuendo 
as  to  felonious  embezzlement  may  be  rejected ;  and  the  words 
will  be  actionable  without  the  aid  of  the  innuendo,  as  amounting 
to  slander  of  the  plaintiff  in  his  office.  An  innuendo  may 
always  be  rejected  where  there  is  a  sufficient  cause  of  action 
without  it ;  and,  in  the  present  case,  the  innuendo  was  wholly 
unnecessary,  since  it  does  not  refer  to  any  previously  ascertained 
facts,  but  merely  states  the  supposed  meaning  of  the  slander, 
which  meaning  *the  Court  would  collect  without  any  innuendo.  [  *<>80  ] 
It  is  also  an  established  principle,  that  the  plaintiff,  in  any  action 
of  tort,  may  recover  upon  proof  of  a  part  only  of  the  cause  of 
action  stated  in  his  declaration,  provided  such  part  be  in  itself 
sufficient  to  form  the  subject  of  an  action.  In  Corbett  v.  Hill  (3), 
it  was  held  that  an  innuendo  might  be  rejected  where  the  words 
were  actionable  without  any  innuendo.  Smith  v.  Cooker  (4),  was 
a  similar  decision.  In  Roberts  v.  Camden  (5),  an  innuendo,  not 
warranted  by  any  preceding  colloquium,  was  rejected.  In  Harvey 
v.  French  (6),  an  innuendo,  improperly  enlarging  the  sense  of 
a  libel,  was  rejected,  on  a  writ  of  error,  after  verdict  for  the 
plaintiff. 

(Bayley,  B. :  That  was  a  bad  innuendo.  Have  you  any  authority 
to  shew  that  where  there  is  a  good  and  valid  innuendo,  which  is 
not  supported  by  proof,  you  can  resort  to  another  meaning,  which 
you  have  not  given  to  the  words  ?) 

(1)  1  Moody  Cr.  Cas.  15.  (4)  1  Eoll.  Kep.  84,  and  Cro.  Car.  512. 

(2)  Ibid.  237.  (5)  9  E.  R.  513  (9  East,  93). 

(3)  Cro.  Eliz.  609.  (0)  P.  568,  ante  (1  Cr.  &  M.  11). 
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Williams  A  much  stronger  argument  applies  against  the  rejection  of  the 
•Stott.  innuendo  in  Harvey  v.  French  than  in  the  present  case ;  for  it 
might  have  been  urged  that  the  plaintiff  had  there  recovered 
damages  in  respect  of  the  enlarged  sense,  whereas  here  the 
objection  arises  before  the  case  goes  to  the  jury  ;  and  they'  give 
damages,  not  in  respect  of  the  enlarged  sense  stated  in  the 
declaration,  but  in  respect  of  that  actually  proved  by  the  wit- 
nesses. Smith  v.  Carey  (i)t  and  Sellers  v.  Till  (2),  will  be  relied 
on  by  the  other  side  ;  but  the  first  is  only  a  Nisi  Prius  decision, 
and  appears  imperfectly  reported ;  for  the  expressions  attributed 
to  Lord  Ellenborough  do  not  appear  warranted  by  the  slan- 
derous words  themselves.  The  words  are  stated  to  be,  that 
the  plaintiff  "  lived  by  swindling  and  robbing  the  public." 
Now  a  verbal  charge  of  swindling  is  not  actionable  :  Savile 
[  *681  ]  v.  *Jardine  (3)  ;  and  "  robbing  the  public  "  is  a  loose  general 
expression,  which  clearly  does  not  impute  felony,  and  cannot  be 
actionable  per  se  in  any  other  sense.  Sellers  v.  Till  will  be  found 
more  fully  reported  in  7  Dowl.  &  Ry.  121 ;  and,  according  to 
that  report,  the  judgment  appears  to  have  proceeded  entirely 
on  the  ground  of  the  words  being  only  actionable  with  respect 
to  the  plaintiff's  character  as  collector,  which  situation  he  failed 
in  proving  that  he  filled.  The  innuendo  being  rejected,  the 
count  will  be  good  as  shewing  a  slander  of  the  plaintiff  in  his 
office ;  the  nature  of  the  office,  whether  lucrative  or  merely 
confidential,  is  immaterial.  In  Strode  v.  Homes  (4),  slander  of 
a  churchwarden  was  held  actionable  (5). 

Thirdly.  The  words  themselves  import  a  felonious  embezzle- 
ment ;  and  the  plaintiff  may,  therefore,  recover  on  the  fifth  count, 
without  any  reference  to  the  situation  he  held,  or,  at  all  events, 
it  was  a  question  of  fact  for  the  jury  whether  the  defendant  did 
or  did  not  mean  to  impute  this  offence  to  the  plaintiff.  Slan- 
derous words  are  to  be  construed  in  their  ordinary  and  popular 
sense :  Harvey  v.  French ;  and  the  word  "  embezzle,"  in  its 
ordinary  sense,  imports  a  felonious  embezzlement.  It  is  also 
fully  settled,  that  a  party  using  slanderous  words  must  be  taken 

(1)  3  Camp.  461.  (4)  Styl.  338. 

(2)  4  B.  &  C.  653;  7  D.  &  R.  121.  (5)  See  the  cases  collected,  1  Stark. 

(3)  3  E.  B.  502  (2  H.  Bl.  531).  Libel,  p.  117,  et  seq.,  2nd  edit. 
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to  admit  every  fact  which  is  necessarily  to  be  inferred  from  the  Williams 
words  themselves.  And  a  man  cannot  commit  embezzlement  stott. 
without  being  in  a  situation  which  enables  him  to  do  so.  On 
these  principles,  an  action  would  have  been  maintainable,  even 
though  the  plaintiff  had  held  no  situation  whatever,  unless  the 
jury  had  negatived  the  intention  to  impute  an  indictable  offence. 
And  it  seems  strange  that  the  plaintiff  should  be  deprived  of  a 
right  of  action  merely  because  he  holds  a  situation,  in  which  it 
may  be  a  nice  point  of  law  whether  or  not  a  felonious  embezzle- 
ment *can  be  committed.  It  is  not  asserted  as  a  fact  that  the  [  *682  ] 
defendant  did  not  mean  to  impute  this  offence  to  the  plaintiff ; 
and  if  such  were  really  his  meaning,  it  appears  to  be  creating  a 
false  issue  to  be  arguing  whether  or  not  the  plaintiff  could  commit 
it.  Where  words  are  prima  facie  actionable,  the  onus  is  on  the 
defendant,  to  shew  that  they  were  used  in  an  innocent  sense ; 
and  the  question  is  one  of  fact  to  be  determined  by  the  jury : 
Cristie  v.  Cow ell (l) ;  P enfold  v.  Westcott  (2).  The  jury  have  not 
found  here  that  the  words  were  used  innocently,  and,  therefore, 
at  all  events,  the  objection  is  only  a  ground  for  a  new  trial. 

Hill  and  Bourne,  in  support  of  the  rule  : 

He  must  be  a  servant,  or  a  person  in  the  same  situation  as  a 
servant,  to  come  within  the  meaning  of  the  statute.  There  must 
be  a  master,  but  who  is  the  master  here  ?  The  plaintiff  has  no 
salary,  which  is  an  incident  of  service.  He  is  to  account  to  two 
aldermen  of  the  corporation,  but  who  is  he  to  pay  over  the  money 
to  ? — not  to  them,  but  to  his  successors  in  office.  Besides,  he 
has  a  right,  during  the  continuance  of  his  office,  to  retain  the 
money.  If  he  has  a  right  to  retain  the  money  at  the  time, 
then  the  misapplication  of  the  money  at  the  time  cannot  be 
an  embezzlement  within  the  statute.  Here,  the  defendant 
was  appointed  by  a  court  leet,  not  by  the  corporation  of  the 
commoners. 

(Batlbt,  B. :  The  cases  where  a  person  has  been  held  to  be  a 
servant  within  the  Act,  seem  all  to  be  plainly  distinguishable 

(1)  3  E.  E.  642  (1  Peake,  4).  (2)  2  Bos.  &  P.  (N.  E.)  335. 
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Williams  from  the  present.  They  are  cases  where  the  person  takes  his 
Stott.  office  immediately  from  the  person  who  is  to  have  the  control 
over  him  as  master,  and  where  the  servant  receives  money  for 
him,  which  the  master  has  a  right  to  have  paid  over  to  him  then. 
Here,  he  has  a  right  to  retain  the  money  from  the  corporation 
during  his  continuance  in  office.) 

The  corporation  never  are  entitled  to  it  at  any  time. 
[  683  ]  Secondly.  If  an  innuendo  be  inserted  by  ignorance  or  error, 

and  it  is  a  bad  one.  it  may  be  rejected  from  the  record.  But,  we 
are  not  considering  here,  whether  the  record  be  good  or  bad, 
but  whether  applying  the  facts  to  the  record  as  it  stands,  it  is 
proved.  The  defendant  is  not  saying  that  the  declaration  is 
demurrable,  but  that  the  facts  proved  at  the  trial  do  not  support 
it.  All  the  cases  cited  were,  either  on  writs  of  error  or  in  arrest 
of  judgment,  except  the  case  of  Smith  v.  Carey,  where  Lord 
Ellen  borough  says,  "  The  words  were  in  themselves  actionable  ; 
and,  if  there  had  been  no  such  innuendo  as  to  their  meaning,  the 
plaintiff  would  certainly  have  been  entitled  to  a  verdict ;  but  the 
plaintiff  was  bound  to  shew  they  were  spoken  in  the  sense  he 
ascribed  to  them."  It  does  not  appear  that  the  declaration  was 
bad,  but  that  the  facts  as  applied  to  that  declaration  did  not 
support  it.  In  Sellers  v.  Till,  the  Court  says,  the  plaintiff  was 
bound  to  prove  that  the  words  were  applicable  to  him,  in  the 
manner  that  he  had  himself  pointed  out,  and  for  want  of  such 
proof  was  properly  nonsuited.  Those  decisions  are  directly  in 
point. 

(Bayley,  B. :  There  is  a  case  which  has  not  been  mentioned, 
Woolnoth  v.  Meadows  (l),  where  it  was  held,  that  the  meaning  of 
the  words  must  be  proved  as  laid.  Lord  Ellenborough,  after 
stating  the  innuendo,  says,  "  Now,  upon  a  count  so  framed,  the 
plaintiff  must  have  gone  into  other  proofs  than  of  the  mere 
speaking  of  the  words  ;  and,  he  must  not  only  have  shewn  that 
the  defendant's  meaning  was  to  impute  a  crime  of  that  nature 
to  the  plaintiff,  but  that  the  words  were  so  understood  by  the 
hearers.") 

(1)  7  R.  R.  742  (o  East,  463). 
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Baylby,  B. :  Williams 

r. 

I  think  that  the  rule  in  this  case  ought  to  be  made  absolute.  Stott. 
It  is  material  to  see  what  allegations  are  contained  in  the  declara- 
tion ;  for,  if  there  be  a  failure  of  proof  with  regard  to  any  essential 
allegation,  the  plaintiff  *cannot  be  entitled  to  recover.  The  [  *684  ] 
declaration  contains  five  counts,  and,  at  the  commencement  of 
the  first,  there  is  a  prefatory  averment  which  extends  to  several 
of  the  others.  The  plaintiff  states  in  this  averment,  that,  before 
and  at  the  time  of  the  committing  of  the  grievances  thereinafter 
mentioned,  he  had  been,  and  was  employed  as  the  servant  of 
certain  persons,  to  wit,  the  mayor,  aldermen,  and  burgesses  of 
Warwick,  in  a  certain  situation,  office,  and  employment,  to  wit, 
the  situation,  office,  and  employment  of  one  of  the  chamberlains 
of  the  commons  and  commonable  lands  within  the  parish  of 
St.  Mary,  in  the  borough  of  Warwick  ;  by  virtue  and  in  exercise 
of  which  employment,  it  was  the  duty  of  the  plaintiff  to  receive 
and  take  into  his  possession,  from  time  to  time,  divers  sums  of 
money,  for  and  on  account  of  the  said  mayor,  aldermen,  and 
burgesses.  It  is  not  alleged,  that  the  office  or  employment  of 
chamberlain  is  a  public  office  ;  nor,  is  the  office  so  described  as 
to  enable  us  to  judge  whether  it  is  or  is  not  such  an  office.  The 
declaration  then  avers,  that  the  defendant,  contriving  to  injure 
the  plaintiff,  and  to  cause  it  to  be  suspected  and  believed  that  he 
had  been  guilty  of  fraudulent  and  felonious  embezzlement,  and 
to  subject  him  to  the  pains  and  penalties  provided  by  the  laws 
against  persons  guilty  thereof,  in  a  certain  discourse  which 
defendant  then  and  there  had  of  and  concerning  the  plaintiff,  as 
such  servant  of  the  said  mayor,  aldermen,  and  burgesses,  and 
of  and  concerning  the  conduct  of  the  said  plaintiff  in  his  said 
employment,  spoke  and  published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  plaintiff's  conduct  as  such  servant  as 
aforesaid,  in  his  said  situation,  office,  and  employment,  the  words 
set  out  in  the  declaration.  And,  at  the  end  of  the  count,  there 
is  an  innuendo,  stating  that  the  defendant  meant  that  the  plaintiff 
had  fraudulently,  and  feloniously,  and  against  the  form  of  the 
statute  in  that  behalf,  embezzled  money  received  by  him  by 
virtue  of  his  said  employment.  The  *second  count  refers  to  the  [  *68»  ] 
prefatory  matter   stated   in   the  first,  and  contains  a   similar 
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Williams  inftuendo.  The  third  count  is  substantially  the  same  as  the  first, 
Stott.  with  this  distinction,  that  the  plaintiff  is  stated  to  be  the  servant 
of  the  commoners  of  the  parish  of  St.  Mary,  instead  of  servant 
to  the  mayor,  aldermen,  and  burgesses.  All  these  counts  ascribe 
to  the  plaintiff  the  character  of  servant ;  they  state  the  alleged 
slanderous  words  to  have  been  spoken  of  the  plaintiff  as  such 
servant,  and  they  aver  the  meaning  of  such  words  to  be  that  the 
plaintiff  had  committed  embezzlement,  against  the  form  of  the 
statute.  It  becomes,  therefore,  material  to  consider  whether  a 
person  in  the  situation  of  the  plaintiff  is  within  the  provisions 
of  the  statute  relating  to  embezzlement ;  for,  if  the  statute 
does  not  apply  to  a  case  of  this  description,  the  plaintiff  will 
not  be  entitled  to  a  verdict  upon  any  of  these  counts.  The 
statutory  provision,  applicable  to  this  question,  is  contained  in 
the  7  &  8  Geo.  IV.  c.  29,  s.  47 ;  and  it  appears  to  me  that  this 
provision  was  intended  to  embrace  persons  of  a  very  different 
description  from  the  plaintiff :  the  words  of  the  Act  are,  "  if  any 
clerk  or  servant,  or  any  person  employed  for  the  purpose,  or  in 
the  capacity  of  a  clerk  or  servant,  shall,  by  virtue  of  such 
employment,  receive,  or  <fcc,  for,  or  in  the  name,  or  on  the 
account  of,  his  master,  and  shall  fraudulently  embezzle  the  same, 
every  such  offender  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master,  although  such  chattel,  &c.  was  not 
received  into  the  possession  of  such  master,  otherwise  than  by  the 
actual  possession  of  such  servant,  or  other  person  so  employed." 
From  the  whole  of  this  provision,  it  appears  to  me  to  have  been 
intended  to  apply  to  persons  in  the  ordinary  situation  of  clerks 
or  servants,  and  having  masters  to  whom  they  were  accountable 
for  the  discharge  of  the  duties  of  their  situation.  Now,  in  the 
present  case,  is  the  plaintiff  in  that  situation  ?  and  who  are  his 
masters?  From  the  evidence,  it  appears  that  he  was  not 
[  *<58f>  ]  nominated  *by  the  corporation,  or  the  commoners,  but  was 
appointed  to  the  post  of  chamberlain  at  a  court  leet.  And  how 
can  it  be  said  that  the  corporation  or  the  commoners  are  his 
masters,  when  he  does  not  derive  his  authority  from  either? 
The  cases,  which  have  been  properly  pressed  upon  our  attention 
by  the  plaintiff's  counsel,  are  distinguishable  from  the  present 
upon  this  ground,  viz.  that,  in  all  these  cases,  the  party  stood 
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in  the  situation  of  a  plain  and  ordinary  servant  to  his  employers.  Willi amb 
This  observation  applies  to  the  cases  of  Rex  v.  Squire  (l)  ;  Rex  v.  Stott. 
Tyers  (2)  ;  and  BeacalVs  case  (3).  But,  in  the  case  of  the  sacra- 
ment money  (4),  the  party  was  held  not  to  be  within  the  statute, 
because  he  could  not  be  said  to  be  the  servant  of  either  the 
minister  or  the  other  parties  named  in  the  indictment.  In  the 
present  case,  I  think  that  the  plaintiff  does  not  come  within  the 
fair  meaning  of  the  statute — he  is  not  the  servant  of  another, 
but  fills  an  office  of  his  own  ;  he  does  not  receive  money  in  the 
course  of  his  employment  as  the  mere  agent  of  another,  but 
appears  to  be  entitled  by  virtue  of  his  office  to  keep  the  money 
in  his  own  hands  until  the  end  of  the  year  for  which  he  is 
appointed.  For  these  reasons,  I  am,  therefore,  of  opinion  that 
the  plaintiff  fails  in  proof  as  to  the  first,  second,  and  third  counts. 
The  fourth  count  is  differently  framed :  it  is  not  stated  in  that 
count  that  the  plaintiff  is  the  servant  of  any  one  ;  but  that  the 
words  were  spoken  "of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  conduct  of  the  plaintiff  in  a  certain  employment, 
to  wit,  the  employment,  situation,  and  office  of  one  of  the 
chamberlains  of  the  commons  and  commonable  lands  within  the 
parish  of  St.  Mary  in  the  borough  of  Warwick ;  "  and  there  is 
an  innuendo  similar  to  those  contained  in  the  preceding  counts. 
*It  has  been  contended  that  this  innuendo  may  be  rejected,  and  [  *687  ] 
that  the  plaintiff  will  then  be  entitled  to  a  verdict  on  this  count ; 
but  the  count  does  not  state  what  the  nature  of  the  situation  of 
chamberlain  is  ;  and  without  knowing  this,  how  can  the  innuendo 
be  rejected?  You  may  reject  on  demurrer,  or  on  motion  in 
arrest  of  judgment,  an  innuendo  which  is  not  warranted  by  the 
preceding  allegations  in  the  declaration ;  and  all  the  cases  which 
have  been  cited  by  the  plaintiff's  counsel  are  cases  of  this 
description.  But  the  question  here  is,  whether  you  may  reject 
at  the  trial  an  innuendo  which  is  good  upon  the  face  of  the 
declaration  ?  By  such  an  innuendo  the  plaintiff  makes  'it  part 
of  his  case  that  the  alleged  slander  bears  the  peculiar  character 
which  he  assigns  to  it ;  and  I  know  of  no  instance  in  which  it 

(1)  1  Buss.  &  By.  C.  C.  349.  (4)  Bex  v.   Burton,  1    Moody  Cr. 

(2)  Buss.  &  By.  402.  Ca.  237. 

(3)  1  Moody  Cr.  Cas.  15. 
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Williams  has  been  held  that  you  may  separate  the  words  themselves  from 
Stott.  the  explanation  which  the  plaintiff  has  given  to  them.  Sellers 
v.  Till  (l),  Smith  v.  Carey  (2),  and  the  dictum  of  Lord  Ellen- 
borough  in  Woolnoth  v.  Meadows  (3),  lean  the  other  way:  these 
authorities  appear  to  shew  that  the  whole  of  an  innuendo,  which 
is  not  upon  the  face  of  the  declaration  a  bad  one,  must  be  proved ; 
they  shew  that  such  an  innuendo  gives  a  specific  character  to  the 
libel  or  slander,  which  becomes  parcel  of  the  issue,  and  a  failure 
in  proof  of  which  will  be  fatal  to  the  plaintiff's  case.  Here,  it 
appears  to  me  to  be  clear  from  the  evidence,  that  the  plaintiff 
was  not  within  the  statute  7  &  8  Geo.  IV.,  and  therefore  I  think 
he  failed  in  proving  the  innuendo,  and,  consequently,  that  he  is 
not  entitled  to  recover  on  this  count.  But  even  if  the  innuendo 
could  be  rejected,  I  do  not  think  that  the  plaintiff  would  be 
entitled  to  a  verdict.  The  office  of  chamberlain  is  not  one  of 
emolument,  nor  is  it  one  in  any  manner  known  to  the  law  ;  and 
I  am  not  prepared  to  say  that  the  charge  of  fraudulent  embezzle- 
[  *688  ]  ment  applied  to  *such  a  situation  would  be  actionable.  The 
case  cited  from  Styles  (4)  was  of  a  public  officer  deriving  his 
authority  partly  by  common  law  and  partly  by  statute.  Here 
it  is  not  shewn  that  the  office  is  a  public  office;  and,  in  the 
absence  of  such  information,  I  think  the  charge  of  fraudulent 
embezzlement  is  not  sufficient  to  entitle  the  plaintiff  to  recover. 
The  last  count  of  the  declaration  appears  also  to  be  insufficient 
without  proof  of  the  innuendo  therein ;  and,  upon  these  grounds, 
I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

Vaughan,  B. : 

It  is  important  in  discussing  this  question  to  bear  in  mind  the 
precise  stage  of  the  proceedings  at  which  it  arises.  This  is  a 
rule  for  entering  a  nonsuit  upon  a  point  raised  and  reserved  at 
the  trial ;  and  we  are,  consequently,  in  exactly  the  same  situation 
as  the  Judge  who  tried  the  cause.  If  it  should  appear  to  us  that 
the  objection  taken  ought  to  have  prevailed  at  the  trial,  it  must 
prevail  now.     Upon  the  best  consideration  I  have  been  able  to 

(1)  4  B.  &  C.  655.  (3)  7  R.  R.  742  (5  East,  470). 

(2)  3  Camp.  461.  (4)  Strotle  v.  Homes,  Styl.  338. 
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give  the  circumstances  of  the  case,  I  think  that  the  objection  Williams 
ought  to  have  prevailed  at  the  trial ;  and  I  therefore  agree  with  stott. 
my  brother  Baylby,  that  the  rule  ought  to  be  made  absolute. 
The  argument  upon  the  first  three  counts  of  the  declaration  has 
turned  upon  the  construction  of  the  47th  section  of  7  &  8  Geo.  IV. 
c.  29,  and  of  the  former  statute,  89  Geo.  III.  c.  85,  which  has 
been  properly  referred  to  in  illustration  of  the  existing  legislative 
enactments  upon  the  subject  of  embezzlement.  The  89  Geo.  III. 
c.  85,  recites  the  mischief  which  the  statute  was  intended  to 
remedy,  and  then  provides  against  embezzlement  "  by  any  clerk 
or  servant,  or  any  person  employed  .for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant  to  any  person  or  persons  whomso- 
ever, or  to  any  body  corporate  or  politic."  The  subsequent 
statute  omits  *the  words  "  body  corporate  or  politic ;  "  but  there  [  *689  ] 
can  be  no  doubt  that  it  would  be  held  to  embrace  persons  employed 
in  the  capacity  of  clerks  or  servants  to  corporations.  The  ques- 
tion here  is,  whether  the  plaintiff  is  such  a  clerk  or  servant,  or 
person  employed  in  that  capacity ;  and  I  should  say,  from  the 
evidence  that  has  been  given  of  the  nature  of  his  employment, 
that  he  certainly  is  no  servant.  If  he  be  a  servant,  who  are  his 
masters  ?  What  control  have  the  parties  named  in  the  declara- 
tion as  his  masters  over  him  ?  He  receives  money  by  virtue  of 
his  office ;  but  it  does  not  appear  that  any  person  has  a  right 
to  demand  the  money  from  him  when  received,  but,  on  the  con- 
trary, that  he  is  entitled  to  retain  it  in  his  own  hands  till  the 
expiration  of  his  year  of  office.  These  circumstances  shew  that 
the  plaintiff  is  not  the  servant  of  another,  but  an  independent 
officer.  With  respect  to  the  fourth  count,  I  am  also  of  opinion 
that  the  innuendo  must  be  read  as  a  substantive  allegation  in  the 
declaration,  and  cannot  be  rejected.  The  case  of  an  insensible  or 
repugnant  innuendo  being  rejected  as  surplusage  upon  demurrer, 
or  on  motion  in  arrest  of  judgment,  is  very  different  from  the 
present  case.  We  are  here  upon  a  question  of  evidence,  not  as 
to  the  rejection  of  a  bad  innuendo,  but  as  to  the  proof  of  a  good 
one.  It  seems  to  me  that  the  plaintiff,  in  failing  to  bring  him- 
self within  the  statute,  has  omitted  to  prove  a  material  allegation 
in  the  declaration,  and  that  the  Judge  ought  to  have  nonsuited 
him  at  the  trial ;  and  I  therefore  think,  as  we  are  placed  upon 
r.r. — vol.  xxxvni.  47 
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Williams     this  rule  in  the  same  situation  as  the  learned  Judge,  the  rule 
Stott.       ought  to  be  made  absolute. 

Gurnet,  B.,  concurred. 

Rule  absolute. 


1833.  PICKIN  v.  GRAHAM,  and  Another  (1). 

Exeh.  of       (1  Crompton  &  Meeson,  725—730 ;  S.  C.  3  Tyrwh.  923 ;  2  L.  J.  (N.  S.)  Ex.  253.) 
Pleas. 
r  -OK  *-)  Th©  day  after  a  bill  of  exchange  had  been  dishonoured  in  London,  and 

before  the  fact  of  the  dishonour  could  be  known  in  Yorkshire,  the  drawer's 
clerk  called  in  Yorkshire  upon  the  mdorser  prior  to  the  holder.  A  con- 
versation took  place  as  to  the  bill  being  likely  to  come  back,  and  the 
clerk  said,  "  I  suppose  there  will  be  no  alternative  but  my  taking  up 
the  bill,  and  if  you  will  bring  it  to  Sheffield  on  Tuesday,  I  will  pay  the 
money.**  The  indorser  did  not  receive  either  the  bill  or  notice  until 
some  days  after  the  Tuesday,  and  notice  of  dishonour  was  not  given  to 
the  drawer  in  due  time :  Held,  that  the  promise  did  not  dispense  with 
giving  due  notice  of  the  dishonour  to  the  drawer. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the 
drawers. 

At  the  trial  before  Alderson,  J.,  at  the  last  Summer  Assizes 
for  the  county  of  York,  the  question  was,  whether,  under  the 
circumstances,  the  defendants  had  dispensed  with  notice  of 
dishonour.  The  bill  was  dated  on  the  26th  of  April,  1882,  and 
had  been  drawn  at  one  month's  date,  on  a  person  of  the  name 
of  Wragg,  by  one  Witham,  as  the  agent  for  the  drawer,  who  had 
sold  iron  to  the  amount  to  Wragg.  The  bill  was  indorsed  to  a 
person  of  the  name  of  Jarvis,  and  by  him  to  J.  W.  Potter,  an 
attorney  in  Yorkshire,  where  the  parties  all  lived ;  and  J.  W. 
Potter  subsequently  indorsed  it  to  the  plaintiff.  Wragg  accepted 
the  bill,  and  soon  afterwards  having  got  into  difficulties,  gave  a 
bill  of  sale  to  his  brother,  which  was  prepared  by  Potter.  On 
the  29th  of  May,  the  day  on  which  the  bill  became  due,  Potter 
told  Jarvis  in  Yorkshire  that  the  bill  would  probably  not  be  paid. 
Jarvis,  in  the  course  of  the  same  day,  sent  an  intimation  to 
Witham,  that  he  had  heard  from  Potter  that  the  bill  would 
probably  not  be  paid.     On  the  80th  of  May,  Witham,  who  was 

(1)  Compare  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
s.  50  (2)  (i).— E.  C. 
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the  clerk  and  manager  to  the  defendants,  called  at  Potter's  office,       Pickin 
and  told  him  that  he  had  come  in  consequence  of  an  intimation     graham. 
which  he  had  received  the  day  before  of  the  expected  dishonour 
of  the  bill  accepted  by  Wragg.    He  said,  "  I  suppose  there  will 
be  no  alternative  but  my  taking  up  the  bill,  and  if  you  will  bring 
it  to  Sheffield  next  Tuesday  I  will  pay  you  the  money."     On  the 
Tuesday  Potter  met  Witham  at  Sheffield,  and  he  asked  Potter  if 
he  had  brought  the  bill :  Potter  said  he  had  not,  as  it  had  not 
then  come  back.    Potter  received  no  notice  of  dishonour  until 
the  9th  of  June,  and  the  defendants  received  no  notice  of  dis- 
honour until  the  11th  of  June,  wheji  they  refused   *to  pay.       [  *726  ] 
Upon  this  evidence  the  plaintiff  was  nonsuited,  with  leave  to 
move  to  enter  a  verdict  for  the  amount  of  the  bill. 

Pollock  obtained  a  rule  accordingly,  against  which  cause 
was  now  shewn  by — 

J.  Williams  and  CressweU. 

Pollock  and  Hoggins  were  heard  in  support  of  the  rule. 

Vaughan,  B. : 

This  was  an  action  upon  a  bill  of  exchange  by  the  indorser 
against  the  drawer.  The  bill  had  been  drawn  for  value  by  one 
Witham,  as  the  agent  of  Graham  &  Co.,  upon  Wragg,  to  whom 
the  drawer  had  sold  iron  to  the  amount  of  the  bill.  It  was 
dated  on  the  26th  of  April,  1882,  payable  one  month  after  date. 
The  drawee  accepted  the  bill  payable  in  London,  and  it  was 
indorsed  to  one  Jarvis,  and  by  him  to  a  person  of  the  name  of 
Potter,  who  indorsed  it  to  the  plaintiff.  The  acceptor's  affairs 
became  embarrassed,  and  it  appeared  that,  on  the  29th  of  May, 
when  the  bill  became  due,  it  was  understood  in  Yorkshire  that 
Wragg  was  in  bad  circumstances,  and  it  was  intimated  verbally 
that  the  bill  would  probably  be  dishonoured.  This  verbal 
intimation  amounted  to  no  more  than  this,  that  there  had  been 
a  bill  of  sale  of  the  acceptor's  effects,  and  that  the  bill,  therefore, 
probably  would  not  be  paid.  The  consequence  was,  that  the 
defendants'  clerk  called  on  Potter  on  the  morning  of  the  80th  of 
May ;  the  bill  was  payable  in  London  on  the  29th,  so  that  it  was 

47—2 
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Pickin  impossible  that  notice  of  dishonour  could  have  reached  the 
Graham,  parties  in  Yorkshire  on  the  80th.  It  is  upon  what  occurred  on 
the  occasion  of  that  call  that  the  plaintiff  founds  his  right  to 
recover.  It  appears  that  there  was  a  conversation  between  the 
defendants'  clerk  and  Potter  about  the  expected  dishonour  of 
the  bill,  and  the  clerk  said  to  Potter,  "  If  that  be  so,  I  suppose 
[  *727  ]  there  is  no  alternative  but  for  *me  to  pay  the  bill ;  if  you  will 
bring  it  to  Sheffield  next  Tuesday,  I  will  pay  it."  On  the 
Tuesday  following  he  saw  Potter  at  Sheffield,  and  asked  for  the 
bill,  and  was  told  that  it  had  not  yet  come  back.  There  had 
been  no  notice  to  make  Potter  liable ;  for  he  received  no  notice 
until  the  9th  of  June,  and  the  defendants  received  no  actual 
notice  until  the  11th  of  June,  when  they  refused  to  pay.  It  was 
insisted,  on  the  behalf  of  the  plaintiff,  that  though  the  defendants 
had  no  notice,  yet  that  they  had  knowledge,  and  with  that 
knowledge  promised  to  pay ;  and  it  was  argued,  that  the  general 
rule,  that  the  drawer  is  entitled  to  notice  of  dishonour,  may  be 
waived  by  the  party  entitled  to  notice,  and  that  a  jury  may  infer, 
from  a  promise  by  him,  that  the  notice  was  regular  or  was 
dispensed  with.  There  is  a  wide  distinction  between  notice  and 
knowledge  as  applied  to  bills  of  exchange  and  promissory  notes. 
In  Tindalv.  Broivn  (l),  it  was  held,  that  notice  means  something 
more  than  knowledge.  There  are  a  variety  of  more  recent 
decisions  which  establish  that  the  requisite  notice  of  dishonour 
of  a  bill  of  exchange  is  something  more  than  mere  knowledge. 
In  Baker  v.  Birch  (2),  the  acceptor  went  to  the  defendant,  the 
drawer,  and  told  him  that  he  could  not  take  up  the  bill,  and 
that  he,  the  drawer,  must  do  so,  and  gave  him  5/.  5*.,  which  was 
all  that  he  could  raise  for  that  purpose.  The  defendant  received 
the  51.  5s.,  and  promised  to  take  up  the  bill,  yet  he  was  held 
discharged  from  his  liability  upon  the  bill  for  want  of  due  notice 
of  dishonour.  So,  the  bankruptcy,  or  knowni  insolvency  of  the 
acceptor,  furnishes  no  answer  to  the  want  of  due  notice  of 
dishonour:  Esdaile  v.  Smverby  (3),  Russel  v.  Langstaffe  (4).  It 
is  insisted,  however,  that  in  the  present  case  there  was  a  promise 
to  pay.     An  absolute  unqualified  promise  to  pay,  made  by  the 

(1)  1  K.  E.  171  (1  T.  B.  167).  (3)  10  R.  R.  440  (11  East,  114). 

(2)  13  R.  R.  767  (3  Camp.  107).  (4)  1  Doug.  515. 
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drawer  *or  indorser  after  the  bill  has  become  due,  is  no  doubt  Piokin 
evidence  of  a  due  presentment  and  notice.  It  imports  that  the  graham. 
notice  and  presentment  have  been  regular;  and  juries  have  [*728] 
been  properly  directed  to  presume  these  facts  from  evidence  of 
an  absolute  unqualified  promise  made  after  the  dishonour  of  the 
bill.  What  passed  in  the  present  case,  however,  does  not  appear 
to  me  to  amount  to  an  absolute  promise.  The  parties  are  talking 
of  the  expected  dishonour  of  the  bill,  and  the  drawer,  on  the 
supposition  that  he  had  no  other  alternative  but  to  pay,  uses  the 
expressions  in  question.  I  think  that  it  was  not  at  all  like  an 
absolute  promise  to  pay  the  bill ;  it  was  rather  the  expressing 
an  unwillingness  to  pay,  with  the  fear  that  he  should  be  com- 
pelled to  pay.  It  is  as  if  he  had  said,  "  I  shall  be  sorry  to  be 
obliged  to  pay  if  it  comes  back,  but  I  suppose  I  must ;  if  you 
bring  it  on  Tuesday  I  will  pay  it."  The  whole  conversation 
imports  not  a  promise  to  pay,  but  amounts  in  effect  merely  to 
this — "as  the  bill  will  probably  come  back,  you  must  send  it  to 
me."  There  are  numerous  cases  (l)  which  establish,  that  when 
a  party  promises  to  pay  after  the  bill  has  been  dishonoured, 
a  regular  notice  and  presentment  will  be  presumed.  It  is 
unnecessary  to  do  more  than  allude  to  this  class  of  cases,  which 
are  of  every  day's  occurrence.  But  in  the  case  of  Borradaile  v. 
Lowe  (2),  Lord  Chief  Justice  Mansfield,  in  delivering  his  judg- 
ment, said :  "  I  do  not  find  any  case  in  which  an  indorser,  after 
having  been  discharged  by  the  laches  of  the  holder,  has  been 
held  liable  upon  his  indorsement,  except  where  an  express 
promise  to  pay  the  bill  has  been  proved.  Now  the  letter  of  the 
defendant  contains  no  such  express  promise,  but  in  a  great 
measure  shews  that  the  defendant  was  writing  under  a  supposi- 
tion that  he  was  liable."  And  in  another  part  of  his  judgment 
the  same  *learned  Judge  said :  "  I  cannot  consider  the  letter  as  [  *729  ] 
conveying  an  absolute  promise  to  pay  at  all  events,  whether 
Trevor  &  Co.  did  or  not ;  and  I  think  in  this  case  it  would  be 
too  much  to  fix  the  defendant  by  any  such  implied  promise.  In 
most  of  the  cases  where  the  defendants  have  been  held  liable, 

(1)  See  Luwiie  v.  Robertson,  7  East,      R.  R.  677  (2  Camp.  105). 
231 ;  Gibbon  v.  Coygtm,  11  R.  R.  (592  (2)  4  Taunt.  93. 

(2  Camp.  188);   Taylor  v.  Jones,  11 
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Piokin  they  have  either  made  an  express  promise  to  pay,  or  a  promise 
Graham,  when  they  had  a  full  knowledge  at  the  time  that  they  were  dis- 
charged." Goodall  v.  Dolley(i)9  Blesardv.  Hirst  (2),  and  other 
cases,  establish  that  a  promise  made  in  ignorance  of  the 
circumstances  of  laches  is  not  binding,  and  does  not  prevent  the 
party  from  taking  the  objection.  I  am,  therefore,  of  opinion 
that  the  present  application  to  enter  a  verdict  for  the  plaintiff 
must  fail,  and  that  the  plaintiff  was  rightly  nonsuited  at  the 
trial.  It  was  admitted  that  this  was  no  regular  notice.  Then, 
does  the  admission  or  promise  suffice  ?  I  think  clearly  not ;  for 
the  conversation  took  place  before  the  dishonour  could  be  known, 
and  the  promise  was  not  an  express,  absolute,  and  unconditional 
promise,  and  did  not,  in  my  opinion,  dispense  with  the  want  of 
notice  of  dishonour. 

Bolland,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  that  Potter  had  not 
the  bill  at  the  time  of  the  conversation,  and  the  promise  was 
manifestly  confined  to  the  case  of  the  bill  coming  back  to  Potter 
in  due  course.  He  says,  "  I  have  no  alternative,  and  I  suppose 
I  must  pay  it."  It  appears  to  me  to  amount  only  to  this,  "if 
the  bill  comes  back  to  you  in  due  course,  I  know  my  liabilities, 
and  I  must  pay  it."  In  Prideaux  v.  Collier  (3),  the  holder 
applied  to  the  drawee,  who  said  that  he  had  no  effects,  but  that 
the  bill  would  not  be  due  until  the  next  day,  and  that  effects 
would  probably  be  provided  before  that  time.  On  the  next  day, 
[  '730  ]  when  the  bill  became  due,  the  defendant  (the  drawer)  told  *the 
plaintiff  that  he  hoped  the  bill  would  be  paid,  that  he  would  see 
what  he  could  do,  and  would  endeavour  to  provide  effects.  The 
bill  was  not  presented  until  the  day  after  it  was  due,  and  Lord 
Ellenborough  held  that  the  drawer  was  discharged. 

Gurnby,  B. : 

I  am  clearly  of  opinion  that  the  promise  in  this  case  was  not 
such  a  promise  as  would  dispense  with  notice  of  dishonour. 

Rule  discliarged. 

(1)  1  K.  R.  372  (1  T.  E.  712).  (3)  2  Sterkie,  57. 

(2)  5  Burr.  2670. 
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DENTON  v.   KICHMOND.  isss. 

(1  OomVton  & Meeson,  734 -742 ;  S.  C.  3  Tyrwh.  630 ;  2  L.  J.  (N.  S.)  Ex.  269.)        Exch.  of 


Pleat. 

[734] 


Covenant  on  an  indenture  of  lease  whereby  the  tenant  covenanted  to 
pay  the  rent  of  50/.  half-yearly,  and,  ovdr  and  above  the  reserved  rent, 
the  further  yearly  rent  of  ol.  for  every  acre  of  the  demised  premises 
which  the  defendant  should  convert  into  tillage,  over  and  above  one- 
third  part  thereof.  Breach  assigned  for  over  tillage,  whereby  defendant 
became  liable  to  pay  75/.  additional  rent.  Pleas,  first,  that,  after  the 
committing  of  the  supposed  breaches  of  covenant,  the  plaintiff,  with  a 
full  knowledge  of  the  supposed  breaches  of  covenant,  accepted  and 
received  from  the  defendant  25/.,  as  and  for  all  the  rent  due,  in  respect 
of  the  premises,  up  to  and  inclusive,  &c,  (covering  the  time  alleged 
in  the  breach),  without  demanding  or  requiring  the  payment  of  such 
penalty  or  additional  rent,  and  thereby  then  and  there  waived,  gave  up, 
and  dispensed  with  his  right  to  receive  or  recover  any  nomine  poena,  or 
penalty,  or  such  additional  rent.  Secondly,  that,  after  the  committing 
of  the  breaches  of  covenant,  the  plaintiff,  with  a  full  knowledge,  &c., 
waived,  gave  up,  and  dispensed  with  all  claim  or  right  on  his  part  to 
receive,  recover,  or  be  paid  any  such  penalty,  nomine  pvence,  or  additional 
rent.     On  a  general  demurrer  both  pleas  were  held  insufficient. 

Covenant  on  an  indenture,  dated  the  26th  February,  1825, 
made  between  the  plaintiff  of  the  one  part,  and  the  defendant 
of  the  other  part,  by  which  the  plaintiff  demised,  leased,  set,  and 
to  farm  let,  unto  the  said  defendant,  his  executors,  &c,  a 
messuage  and  certain  lands  in  the  said  indenture  mentioned: 
To  hold  the  same  to  the  defendant,  his  executors,  &c,  for  the 
term  of  ten  years,  with  liberty  for  him,  the  said  defendant,  his 
executors,  &c,  to  plough,  till,  and  crop  all  the  said  land,  in  such 
manner  as  he  should  think  proper,  for  the  first  seven  years  of 
the  said  term  thereby  demised;  and  liberty  for  him,  the  said 
defendant,  his  executors,  &c,  for  the  remainder  of  the  said  term, 
to  plough,  till,  and  crop  the  said  lands,  in  such  way  *as  he  [  #735  ] 
might  think  proper ;  but  it  was  reserved  that  not  more  than  one- 
third  of  the  said  land,  or  as  nearly  one-third  as  the  different 
sizes  of  the  closes  would  admit,  should  be  in  cropping  in  any 
one  year ;  and  it  was  provided,  that  the  said  lands  that  should 
be  so  converted  into  tillage,  should,  the  first  year,  be  cropped 
with  green  coleseed,  and  afterwards  might  have  two  succeeding 
crops  of  grain,  and  then  laid  down  with  two  bushels  of  rye  grass 
and  five  pounds  of  clover  on  each  acre:  yielding  and  paying 
yearly,  and  every  year  during  the  said  term  thereby  demised, 
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Denton  unto  the  said  plaintiff,  his  heirs  and  assigns,  the  yearly  rent  of 
Richmond.  50J.,  by  equal  half-yearly  payments,  on  the  6th  of  April  and 
the  11th  of  October  in  each  year,  clear  of  all  deductions  what- 
soever, the  first  payment  thereof  to  be  made  on  the  6th  day  of 
April  then  next ;  and  also  yielding  and  paying,  over  and  above 
the  aforesaid  reserved  rent,  unto  the  said  plaintiff,  his  heirs  and 
assigns,  the  further  yearly  rent  or  sum  of  5Z.  for  every  acre,  and 
so  in  proportion  for  a  greater  or  lesser  quantity  than  an  acre  of 
any  part  of  the  said  premises,  which  the  said  defendant,  his 
executors,  &c,  should,  at  any  time  or  times,  during  the  said 
term,  plough,  crop,  break  up,  or  convert  into  or  continue  in 
tillage,  or  manage  otherwise  than  according  to  the  liberties  and 
reservations  contained  in  that  indenture,  without  the  consent  of 
the  plaintiff,  his  heirs  or  assigns,  first  had  or  obtained  in  writing 
for  that  purpose,  such  increased  rent,  and  payment  (if  any 
should  become  due  and  payable)  to  be  paid  at  the  first  of  the 
before-mentioned  half-yearly  days  of  payment,  which  should 
happen  after  such  ploughing,  cropping,  breaking  up,  converting 
into  or  continuing  in  tillage,  contrary  to  the  liberties  aforesaid, 
and  should  continue  payable  during  such  parts  of  the  remainder 
of  the  said  term  as  the  same  should  continue  to  be  so  cropped, 
ploughed,  or  converted  into  or  continued  in  tillage,  contrary  as 
aforesaid;   and  the   defendant  thereby  covenanted   to  pay  the 

[  *736  J  yearly  rent  of  50£.,  and  also  the  *said  increased  rent  (if  any 
should  become  due  and  payable)  at  the  times  and  in  the  manner 
aforesaid.  (The  declaration  then  set  forth  other  covenants,  for 
repairing  the  demised  premises,  &c,  upon  which  no  question 
arose,  and  then  proceeded  as  follows:)  By  virtue  of  which 
demise,  the  defendant  afterwards,  &c,  entered  into  and  upon 
all  and  singular  the  said  demised  premises,  with  the  appurten- 
ances, and  became  and  was  possessed  thereof  for  the  said  term, 
so  to  him  thereof  granted  as  aforesaid ;  and  although  the  plain- 
tiff hath  always,  from  the  time  of  the  making  of  the  said 
indenture  hitherto,  well  and  truly  performed  all  things  in  the 
said  indenture  contained  on  his  part  and  behalf  to  be  performed, 
fulfilled,  and  kept,  according  to  the  true  intent  and  meaning  of 
the  said  indenture,  to  wit,  at  &c,  yet,  protesting,  &c,  the  said 
plaintiff  saith,   that,  after  the  making  of  the   indenture,  and 
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during  the  term  thereby  granted,  and  after  the  expiration  of  the      dbnton 

first  seven  years,  to  wit,  after  the  11th  October,  1831,  and  whilst    Richmond. 

the  said  defendant  was  so  possessed  of  the  demised  premises, 

with  the  appurtenances,  the  defendant,  without  the  consent  in 

writing  of  the  plaintiff  first  had  and  obtained,  in  one  and  the 

same  year,  viz.  in  the  year  between  the  20th  of  October,  1881, 

and  the  20th  of  October,  1832,  and  before  the  6th  of  April,  1882, 

to  wit,  on  &c,  did  plough,  crop,  and  break  up,  above,  beyond, 

and  considerably  more  than  one-third  of  the  said  land,  by  the 

said  indenture  demised,  and  above,  beyond,  and  considerably 

more  than  one-third  thereof,  calculated  as  nearly  as  the  different 

sizes  of  the  closes  would  admit  of,  to  wit,  thirty  acres  above, 

beyond,  and  more  than  one-third  of  the  said  land  so  demised  as 

aforesaid,  contrary  to  the  liberties  and  reservations  in  the  said 

indenture  contained ;  by  means  whereof  the  defendant,  according 

to  the  form  and  effect  of  the  indenture,  became  liable  to  pay  to 

the  plaintiff,  on  the  6th  of  April,  1882,  being  the  first  of  the 

half-yearly  days  of  payment  which  happened  after  the  ploughing, 

cropping,  and  breaking  *up  of  the  lands  aforesaid,  a  certain       [  *737  ] 

large  sum  of  money,  to  wit,  75£.,  being  one  half-yearly  payment 

of  additional  rent,  for  or  in  respect  of  the  said  acres,  to  wit,  the 

said  thirty  acres  above,  beyond,  and  more  than  one-third  of  the 

said  land   demised,  so  ploughed,  cropped,  and   broken  up  as 

aforesaid,  calculated  at  and  after  the  rate  of  51.  per  annum  for 

every  such  acre,  to  wit,  at  &c.     Breach — in  non-payment  of  the 

75Z.  additional  rent. 

There  was  another  breach  for  keeping  and  continuing  cropped 
and  in  tillage  thirty  acres  above  one-third  of  the  land,  calculated 
as  nearly  as  the  different  sizes  of  the  closes  would  admit,  after 
the  6th  of  April  until  and  after  the  11th  of  October,  1882. 

There  then  followed  various  breaches  for  not  repairing. 

Pleas.  First,  as  to  so  much  of  the  declaration  as  relates  to 
the  supposed  breaches  of  covenant,  firstly  and  secondly  assigned, 
that,  after  the  committing  of  the  supposed  breaches  of  covenant, 
and  of  all  matters  and  things  in  the  declaration,  so  far  as  it 
related  to  the  supposed  breaches,  and  before  the  exhibiting  of 
the  bill,  to  wit,  on  the  2nd  of  November,  1832,  the  plaintiff,  with 
a  full  knowledge  of  the  supposed  breaches  of  covenant,  and  of 
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Denton  all  matters  in  the  declaration,  so  far  as  related  to  those  breaches 
Richmond,  respectively  mentioned  and  alleged,  accepted  and  received  of  and 
from  the  said  defendant  a  certain  sum  of  money,  to  wit,  251.,  as 
and  for  all  the  rent  due  for  or  in  respect  of  the  said  premises,  up 
to  and  inclusive  of  the  11th  of  October,  1882,  without  demanding 
or  requiring  the  payment  of  such  penalty  or  additional  rent  as 
in  the  first  and  second  breaches  mentioned,  or  any  part  thereof, 
and  thereby  then  and  there  waived,  gave  up,  and  dispensed  with 
his  right  to  receive  or  recover  any  nomine  poena  or  penalty,  or 
such  additional  rent  as  in  those  breaches  mentioned,  or  any  part 
thereof. 

[  *738  ]  Secondly,  that,  after  the  committing  of  the  supposed  *breaches 

of  covenant,  &c,  and  before  the  exhibiting  of  the  bill,  to  wit, 
on  &c,  the  plaintiff,  with  a  full  knowledge  that  the  defendant 
had  committed  the  supposed  breaches  of  covenant,  to  wit,  on  &c, 
waived,  gave  up,  and  dispensed  with  all  claim  or  right,  on  his 
part,  to  receive,  recover,  or  be  paid  any  such  penalty,  nomine 
poence,  or  additional  rent,  as  in  those  breaches  respectively  men- 
tioned, or  any  part  thereof.  General  demurrer  to  both  pleas, 
and  joinder  in  demurrer. 

Channel!,  in  support  of  the  demurrer : 

There  is  no  substantial  difference  between  the  two  pleas ;  but, 
as  the  first  goes  somewhat  farther  than  the  second,  if  the  former 
cannot  be  supported,  the  latter  clearly  cannot.  The  first  plea 
is  bad.  It  is  not  good  as  a  plea  of  payment.  Nor  is  it  good  as 
a  plea  of  accord  and  satisfaction,  since  it  does  not  answer  the 
whole  declaration,  and  it  is  not  stated  that  the  plaintiff  accepted 
the  251.  by  way  of  satisfaction.  In  Thomas  v.  Heathorn  (l), 
where  the  damages  in  the  declaration  were  laid  at  a  sum  larger 
than  that  to  which  the  plea  applied,  for  which  amount  a  bill  had 
been  drawn,  and  which  the  defendant  accepted  on  account  of  the 
promises  in  the  declaration,  the  plea  was  held  bad,  inasmuch  as 
it  was  pleaded  to  the  whole  demand ;  and  it  was  held,  that,  as 
it  was  pleaded  by  way  of  satisfaction,  it  ought  to  have  answered 
the  whole  declaration.  The  plea  must  be  good,  if  at  all,  on  the 
ground  that  the  additional  rent  is  so  far  in  the  nature  of  a  penalty 

(1)  2  B.  &  C.  477. 
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that  it  is  waived  by  the  reception  of  single  rent.     The  question      Denton 

therefore  is,  whether  this  is  a  penalty,  or  whether  it  is  not  to  be    Richmond. 

considered  as  liquidated  damages?    Now  it  clearly  is  not  a 

penalty,  at  least  in  the  sense  the  defendant  must  contend  for. 

In  a  court  of  law,  the  full  amount  is  recoverable  as 'an  agreed 

sum,  or  as  stipulated  damages,  and  in  a  court  of  equity  relief 

will  not  be  afforded  against  the  payment.    In  a  court  of  law  the 

full  amount  may  be  *recovered:  Farrant  v.  Olmius(i).     Then       [  *739  ] 

as  to  equity,  Rolfe  v.  Peterson  (2)  is  in  point.     That  case  arose 

upon  a  covenant  to  pay  additional  rent  in  case  the  ancient 

meadow  lands  were  ploughed  up,  or  if  any  part  of  the  arable 

lands  should  be  ploughed  or  sowed  out  of  course,  contrary  to  the 

meaning  of  the  indenture  and  the  covenants  therein  contained. 

There  the  argument  was,  as  it  will  be  here  to-day,  that  this 

increased  rent  was  to  be  considered  as  a  penalty;    and  that 

although  a  court  of  law  is  bound  by  a  penal  covenant,  a  court 

of  equity  could  relieve    against  it.     But  the  Court  decided 

otherwise. 

(Lord  Lyndhurst  :  It  was  decided  also  in  Lord  Hardwicke's 
time.) 

Yes,  and  those  cases  were  cited  and  confirmed  in  Aylet  v.  Dodd  (3). 
That  was  the  case  of  an  annuity  chargeable  on  lands;  and 
payment  of  the  annuity  was  secured  by  a  nomine  poena  of  5*.  per 
week.  The  Court  there  took  the  distinction  between  the  case 
where  a  nomine  p&nce  is  reserved  for  the  non-performance  of 
certain  acts,  for  instance,  the  appointment  of  a  schoolmaster,  and 
where  it  is  reserved  in  leases  to  prevent  a  tenant  from  ploughing. 
In  the  first  case,  it  stands  as  a  security  only  for  the  damage 
sustained  ;  but  Lord  Hardwicke  says,  "  Where  there  is  a  clause 
of  nomine  poena  in  a  lease  to  a  tenant,  to  prevent  his  breaking 
up  and  ploughing  old  pasture  ground,  it  is  otherwise ;  for,  the 
intention  of  it  there  is  to  give  the  landlord  some  compensation 
for  the  damage  he  has  sustained,  from  the  nature  of  the  land 
being  altered ;  and  therefore,  in  that  case,  the  whole  nomine 
poena  shall  be  paid/'    In  Benson  v.  Gibson  (4)  the  same  distinction 

(1)  3  B.  &  Aid.  692.  (3)  2  Atk.  238. 

(2)  2  Br.  P.  C.  436.  (4)  3  Atk.  395. 
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Denton      is  preserved.     Lord   Hardwicke   says,   "I  cannot  decree  this 

Richmond,    penalty   here,  because  this   is  a   bond   for   services  only,  and 

different  from  a  nomine  pcerue  in  leases  to  prevent  a  tenant  from 

[  *74o  ]  ploughing,  because  that  is  the  stated  ^damages  between  the 
parties."  And  in  Woodward  v.  Gyles  (l)  it  is  said,  "  The  parties 
themselves  have  here  agreed  the  damage,  and  have  set  a  price  for 
ploughing,  and  therefore  we  will  not  grant  any  injunction ;  and 
declared  if  the  defendant  was  plaintiff  against  paying  20s.  per 
acre  for  ploughing,  they  would  not  relieve  him."  In  Jones  v. 
Green  (2),  where,  by  the  original  lease,  the  tenant  covenanted 
not  to  sow,  during  the  last  three  years,  more  than  seventy  acres 
in  one  year  with  clover,  or,  if  he  did  so,  to  pay  an  additional 
rent  of  10Z.  for  every  acre  above  seventy  acres,  for  the  residue 
of  the  term,  in  the  same  manner,  and  at  the  same  time  that  the 
annual  rent  was  to  be  paid  and  payable  ;  it  was  held,  that,  although 
the  several  terms,  "  penalty,"  "  compensation,"  and  "  additional 
rent "  were  used  in  the  lease,  yet  that,  according  to  the  rule 
of  construction,  it  was  not  to  be  considered  as  a  penalty,  so 
that  the  defendant  would  be  protected  from  answering,  but  as 
stipulated  damages,  or  as  additional  rent,  and  therefore  that  the 
plaintiff  was  entitled  to  a  discovery.  In  Lowe  v.  Peers  (3),  which 
was  an  action  of  a  different  nature,  Lord  Mansfield,  in  illus- 
trating the  principle,  refers  to  cases  of  lands  ploughed  up,  and 
says,  "  As  in  leases  containing  a  covenant  against  ploughing  up 
meadow,  if  the  covenant  be  'not  to  plough,'  and  there  be  a 
penalty,  a  court  of  equity  will  relieve  against  the  penalty,  or  will 
even  go  farther  than  that  to  preserve  the  substance  of  the  agree- 
ment; but,  if  it  is  worded  to  pay  51.  an  acre  for  every  acre 
ploughed  up,  there  is  no  alternative,  no  rule  for  any  relief  against 
it ;  no  compensation ;  it  is  the  substance  of  the  agreement ;  it 
is  the  particular  liquidated  sum  fixed  and  agreed  upon  between 
the  parties,  and  is  therefore  the  proper  quantum  of  the  damages." 
A  court  of  equity  therefore  will  not  relieve,  and  as  to  the  con- 

[  *74i  J  struction  to  be  put  upon  such  a  contract  *by  a  court  of  law, 
Farrant  v.  Olmius  (4),  is  decisive.  There  Lord  Tenterden  had 
directed  the  jury  to  find  a  verdict  for  the  increased  rent,  but 

(1)  2  Vern.  119.  (3)  4  Burr.  2229. 

(2)  3  Y.  &  J.  298.  (4)  3B.  &  Aid.  692. 
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they  gave,  by  their  verdict,  a  compensation  for  what  they  con-  Dbktoh 
sidered  to  be  the  actual  damage  sustained.  The  Court  granted  Richmond. 
a  new  trial  on  the  ground,  that,  in  point  of  law,  they  ought  to 
have  given  the  increased  rent.  The  751.  in  the  present  case, 
therefore,  must  be  considered  either  as  additional  rent  or  stipu- 
lated damages,  and  in  either  view  it  could  not  be  waived  by  the 
acceptance  of  the  ordinary  rent. 

jF.  Kelly,  contra  : 
It  was  originally  thought  that  these  contracts  were  in  the 
nature  of  a  penalty,  and  not  contracts  for  a  specific  rent,  although 
it  is  now  held  that  the  landlord  in  such  case  is  entitled  to  the 
whole  as  liquidated  damages.  But  the  question  here  does  not 
depend  upon  that  principle.  This  is  to  be  looked  upon  as  an 
amount  of  rent,  which  the  landlord  may  forego,  and  waive  his 
right  to  by  his  own  act.  Then  has  he  in  fact  waived  his  right 
to  this  additional  rent  ?  That  depends  on  the  language  of  the 
pleas:  the  words  in  the  first  plea  are  "accepted  and  received  of 
and  from  the  said  defendant  a  certain  sum  of  money,  to  wit,  251., 
as  and  for  all  the  rent  due  for  or  in  respect  of  the  said  premises, 
without  requiring  payment  of  such  additional  rent."  As  the 
present  is  an  action  of  covenant  to  recover  damages,  the  verdict 
can  only  be  for  damages,  and  it  is  not  in  the  nature  of  debt  for 
a  specific  sum.  If  the  plea  had  alleged  that  the  251.  was  received 
in  satisfaction,  issue  might  have  been  taken  on  that  allegation, 
and  the  jury  would  have  been  justified  in  finding  that  it  was. 
In  substance  this  amounts  to  a  plea  of  satisfaction  ;  and  as  the 
defect  is  only  in  form,  there  should  have  been  a  special  demurrer. 

(Lord  Lyndhurst  :  As  I  read  this  plea,  there  is  no  satisfaction, 
even  by  construction,  as  to  this  additional  rent — the  words  are  : 
*"  that  the  plaintiff  accepted  and  received  251.  as  and  for  all  the  [  *742  ] 
rent  due,  without  demanding  or  requiring  the  payment  of  such 
penalty  or  additional  rent."  According  to  this  he  abandoned 
the  additional  rent ;  the  plea  does  not  say  that  it  was  satisfied  ; 
he  received  the  original  rent  only.) 

It  may  be  taken  on  the  general  words  as  an  acknowledgment 
.  of  the  receipt  of  all  sums  due. 
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Denton  (Lord  Lyndhubst:  The  plea  having  reference  to  the  words 

Richmond,    of  the  covenant,  and  the  declaration  distinguishing  between  the 

original  rent  and  the  additional  rent,  how  can  it  be  in  satisfaction 

of  the  additional  rent?    The  original  rent  was  received,  the 

additional  rent  was  not.) 

A  man  being  entitled  to  two  sums  for  rent,  receives  25£  as  for 
all  the  rent  due,  is  not  that  a  satisfaction  of  both  ? 

Lord  Lyndhurst,  C.  B. : 

It  appears  to  me  that  the  two  pleas  are  in  effect  similar,  and 
amount  to  pleas  of  waiver.  Considering  them  as  pleas  of  waiver 
of  the  additional  rent,  how  can  it  be  contended  that  a  party 
having  a  right  to  recover  a  sum  of  money  as  stipulated  damages 
and  as  additional  rent,  can  waive  it  by  receiving  another  sum 
due  for  the  original  rent  ?  If  it  were  a  forfeiture  it  might  be 
waived.  If  it  is  a  sum  due  in  respect  of  liquidated  damages 
it  cannot  be  so  waived.  Where  a  party  has  a  right  to  recover 
an  amount  from  another,  and  gives  it  up  by  matter  in  pais,  that 
does  not  amount  to  a  discharge ;  nor  is  it  satisfaction. 

Vaughan,  B. : 

There  is  a  very  elaborate  judgment  of  Lord  Eldon's  in  Astley 
v.  Weldon  (l),  where  the  distinction  between  a  case  of  a  penalty 
and  one  of  stipulated  damages  is  fully  elucidated. 

Judgment  for  the  plaintiff. 

Kelly  afterwards  obtained  leave  to  amend  on  payment  of 
costs. 


1833.  MULLETT  and  Another  v.  HUNT. 

Eseh.  of       C1  Crompton  &  Meeson,  752—767 ;  8.  C.  3  Tyrwh.  875 ;  2  L.  J.  (N.  S.)  Ex.  287.) 

'**"  An  action  will  lie  against  a  witness  for  non-attendance  in  pursuance 

L  '      J  of  a  subpoena y  although  the  plaintiff  was  not  nonsuited,  but  withdrew 

his  record  in  consequence  of  the  absence  of  the  witness. 

In  a  declaration  in  case  for  not  attending  as  a  witness  in  pursuance  of 
a  subpoena,  there  was  no  distinct  allegation  of  a  good  cause  of  action  in 

(1)  5  B.  B.  618  (2  Bos.  &  P.  350). 
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the  original  suit ;  but  it  was  stated  that  the  defendant  could  have  given      Mullbtt 
material  evidence  for  the  plaintiff,  and  that  without  his  evidence  the  v. 

plaintiff  could  not  safely  proceed  to  trial,  and  that  by  reason  of  his  non-         Hunt. 
attendance,  and  because  the  plaintiff  could  not  safely  proceed  to  trial 
without  his  testimony,  he  was  forced  and  obliged  to,  and  did  withdraw 
the  Nisi  Frius  record  :  Held,  sufficient  after  verdict. 

The  same  declaration  alleged,  that  the  subpoena  was  made  known  and 
shewn  to  the  defendant.  The  evidence  was,  that  the  subpoena  was  made 
known,  and  conduct  money  was  taken  by  the  witness,  but  the  original 
subpoena  was  not  shewn :  Held,  that  it  was  not  necessary  for  the  purposes 
of  such  action  that  the  original  subpoena  should  be  shewn,  (unless,  perhaps, 
where  the  party  demanded  to  see  it),  and  that  the  part  of  the  allegation 
as  to  shewing  the  subpoena  might  be  rejected. 

A  witness  who  was  subpoenaed  by  the  plaintiff  in  an  action  for  use 
and  occupation,  and  could  have  given  evidence  as  to  the  use  and  occupa- 
tion, and  could  also  have  rebutted  a  set-off  which  was  expected  to  be 
insisted  on  as  a  defence,  did  not  appear  in  pursuance  of  his  subpoena. 
There  was  another  witness  as  to  the  use  and  occupation.  When  the 
cause  was  called  on,  the  counsel  on  both  sides  were  absent.  The  attorney 
for  the  plaintiff  proved  that  he  could  have  handed  over  the  draft  brief  to 
other  counsel  who  were  in  attendance,  and  that  he  withdrew  the  record 
solely  on  account  of  the  absence  of  the  witness  who  did  not  appear: 
Held,  that  the  witness  was  liable  in  an  action  for  not  appearing  in 
pursuance  to  his  subpoena. 

Case  for  not  attending  as  a  witness  in  pursuance  of  a  subpoena. 

The  declaration  stated,  that  the  plaintiffs,  before  the  commit- 
ting of  the  grievance  thereinafter  mentioned,  to  wit,  in  Easter 
Term,  in  the  second  year  of  the  reign,  &c,  in  the  Court  of  our 
lord  the  King,  before  the  King  himself,  at  Westminster,  com- 
menced and  prosecuted  a  certain  action  against  one  John  Hewitt, 
in  a  plea  of  trespass  on  the  case  upon  promises,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  Court,  &c,  that  a  certain 
issue  before  *then  joined  in  the  said  action  between  the  said  [  *75S  ] 
parties,  was  about  to  come  on  for  trial  at  the  sitting  of  Nisi 
Prius,  holden  at  Westminster  Hall,  in  the  county  of  Middlesex, 
on  the  7th  November,  a.d.  1882,  before  the  Bight  Honourable 
Sir  Thomas  Denman,  Knight,  Chief  Justice,  and  by  a  jury  of 
the  country  then  and  there  chosen  for  that  purpose,  to  wit,  in 
the  county  of  Middlesex.  That,  before  the  trial  of  the  said  issue, 
and  also  before  the  committing  of  the  grievances  thereinafter 
mentioned,  to  wit,  on  the  18th  November,  1882,  aforesaid,  the 
plaintiff  prosecuted  out  of  the  said  Court,  &c,  his  Majesty's  writ 
of  subpoena,  directed  to  Pierre  Victor  Saint  Marc,  the  said  defen- 
dant,  and  John  Mullett,  by  which  said  writ  our  said  lord  the 


752  1888.    EX.     1  CR.  &  M.  758—754.  [r.r. 

Mullktt  King  commanded  them  and  every  of  them,  that  all  other  things 
Hunt.  se^  aside,  and  ceasing  every  excuse,  they  and  every  of  them 
should  be  and  appear  in  their  proper  persons,  before  his  Majesty's 
right  trusty  and  well-beloved  the  said  Sir  Thomas  Denman,  Knt., 
his  Majesty's  Chief  Justice,  &c,  &c,  at  Westminster  Hall,  in 
the  county  aforesaid,  on  Tuesday,  the  27th  November,  then 
instant,  by  nine  of  the  clock  in  the  forenoon  of  the  same  day, 
and  so  from  day  to  day,  until  the  said  cause  should  be  tried,  to 
testify  the  truth,  according  to  their  knowledge,  in  a  certain  action 
then  in  the  said  Court  of  our  said  lord  the  King,  before  the  King 
himself,  pending  between  the  said  plaintiffs  and  the  said  John 
Hewitt,  on  the  part  of  the  plaintiffs,  &c,  &c. ;  which  said  writ 
the  said  plaintiffs  afterwards,  and  before  the  committing  of  the 
grievance  thereinafter  mentioned,  to  wit,  on  the  14th  November, 
in  the  year  aforesaid,  caused  to  be  made  known  to  and  shewn 
to  the  said  defendant,  and  then  and  there  caused  a  copy  to  be 
left  with  the  said  defendant,  of  so  much  of  the  said  writ  of 
subpoena  as  related  to  the  said  defendant,  and  then  and  there 
paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  one  guinea,  being  a  reasonable  sum  of  money  for  his 
[  *754  ]  costs  and  charges  in  and  about  his  ^attendance  as  a  witness, 
according  to  the  tenor  of  the  said  writ  of  subpoena;  and  that 
although  the  said  cause  was,  at  the  said  sitting,  afterwards, 
to  wit,  on  the  8th  day  of  December,  a.d.  1882  aforesaid,  called 
on  to  be  tried  before  the  said  Chief  Justice  at  Westminster  Hall 
aforesaid,  and  although  the  said  defendant  was  duly  required 
to  be  and  appear  as  a  witness  at  Westminster  Hall  aforesaid,  on 
the  day  and  year  last  aforesaid,  at  the  sitting  of  the  Court, 
according  to  the  tenor  and  effect  of  the  said  writ  of  subpoena,  and 
his  duty  in  that  behalf,  and  although  the  said  defendant  could 
have  given  material  evidence  for  the  said  plaintiffs  on  the  trial 
of  the  said  issue,  and  without  whose  evidence  the  said  plaintiffs 
could  not  safely  proceed  to  the  trial  of  the  said  cause ;  yet,  the 
said  defendant,  well  knowing  the  premises,  but  not  regarding,  &c, 
and  contriving,  &c,  did  not  nor  would  appear  as  a  witness  at 
Westminster  Hall  aforesaid,  on  the  day  and  at  the  time  he  was 
so  required  to  attend  as  aforesaid,  according  to  the  exigency 
of  the  said  writ  of  subpoena,  although  he,  the  said  defendant,  was 
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then  and  there  solemnly  called  upon  for  that  purpose,  and  had  Mullet* 
no  lawful  or  reasonable  excuse  or  impediment  to  the  contrary,  hunt. 
but  then  and  there  wholly  refused,  neglected,  and  declined  so  to 
do,  to  wit,  at  Westminster  Hall  aforesaid,  and  by  reason  thereof, 
and  because  the  said  plaintiffs  could  not  safely  proceed  to  the 
trial  of  the  said  cause  without  the  testimony  of  the  said  defen- 
dant, they,  the  said  plaintiffs,  were  afterwards,  to  wit,  on  the 
said  8th  day  of  December,  in  the  year  aforesaid,  forced  and 
obliged  to,  and  did  withdraw  the  Nisi  Prius  record  of  the  said 
issue,  by  means  of  which  said  several  premises  the  said  plaintiffs 
were  forced  and  obliged  to  pay,  &c,  divers  costs,  charges,  and 
expenses  of  their  monies,  amounting,  &c,  and  were  also  greatly 
hindered  and  delayed  in  trying  the  said  cause,  and  in  the 
recovery  of  their  damages  in  the  plea  aforesaid,  &c,  &c.  Plea, 
general  issue. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after        [  755  ] 
last  Term,  the  plaintiff  had  a  verdict,  with  leave  to  the  defendant 
to  move  on  the  several  points  hereinafter  mentioned.     The  facts 
of  the  case  appear  sufficiently  from  the  report  of  the  discussion 
upon  the  motion  for  the  rule  nisi. 

Cliannell  now  moved  accordingly  : 

The  plaintiff  is  entitled  to  have  the  judgment  arrested  on  two 
grounds :  first,  because  the  record  stated  that  the  plaintiff  with- 
drew his  record,  whereas,  in  Bland  v.  Swafford  (l),  it  was  decided 
that  the  plaintiff,  in  order  to  recover  against  a  witness  for  not 
appearing,  must  have  the  jury  sworn,  and  be  nonsuited  on  account 
of  the  non-appearance  of  the  witness.  Lord  Kenyon  said,  in  that 
case,  that  the  Court  had  not  jurisdiction  until  such  time  as  the 
jury  were  sworn.  That  case  was  questioned  in  Barrow  v. 
Humphreys  (2) ;  but  it  was  not  there  necessary  to  decide  the  point; 
as  it  was  a  motion  for  an  attachment,  and  the  Court  of  King's 
Bench  thought  that  a  contempt  had  been  committed  by  the  non- 
appearance. Bland  v.  Swafford  was  untouched  therefore  by  that 
decision,  and  has  never  been  over-ruled.  Secondly,  the  declara- 
tion is  bad  for  not  averring  the  existence  of  a  good  cause  of 
action  in  the  original  action. 

(1)  1  Peake,  85.  (2)  3B.&  Aid.  598. 
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Mullett         (Bayley,  B.  :  In  an  action  for  an  escape,  it  is  necessary  to 
hunt.       allege  a  good  cause  of  action  in  the  original  suit.) 

In  the  precedent  in  Chitty(i),  it  is  averred  that  the  evidence 
would  have  enabled  the  plaintiff  to  have  obtained  a  verdict ;  and 
in  Maaterman  v.  Jndson  (2),  there  were  words  of  similar  import, 
which  the  Court  held,  after  verdict,  to  be  equivalent  to  an  allega- 
tion of  a  good  cause  of  action.  In  the  present  declaration  there 
are  no  words  which  can  be  construed  as  amounting  to  such  an 
allegation. 
[  756  ]  On  three  points  the  defendant  is  entitled  to  a  nonsuit,  or  new 

trial.  First,  there  was  no  sufficient  evidence  of  the  service  of  the 
subpoena,  as  alleged  in  the  declaration.  The  declaration  alleged, 
that  the  plaintiff  caused  the  writ  of  subpoena  to  be  made  known 
and  shewn  to  the  said  defendant,  and  then  and  there  caused  a 
copy  to  be  left  with  the  said  defendant  of  so  much  of  the  said 
writ  of  subpoena  as  related  to  the  defendant.  It  was  distinctly  in 
evidence  that  the  original  writ  of  subpoena  was  not  shewn  to  the 
defendant.  The  shewing  of  the  writ  is  absolutely  necessary  for 
a  good  service  (3). 

(Bayley,  B. :  It  is  necessary  for  the  purpose  of  bringing  the 
party  into  contempt,  but  not  for  the  purpose  of  an  action  on  the 
case  for  not  appearing.  If  the  shewing  the  original  were  not 
essential,  you  need  not  prove  it.  You  may  reject  the  allegation 
as  to  shewing  the  writ,  if  you  have  proved  so  much  of  the  declara- 
tion as  is  necessary  to  the  action.  If,  indeed,  you  connect  an 
immaterial  with  a  material  allegation,  so  that  they  are  insepar- 
able, you  must  prove  it  as  laid.  There  are  cases  (4)  in  which  the 
words  "  by  virtue  of  an  affidavit,"  &c,  have  been  unnecessarily 
added  to  the  material  allegation  of  a  writ  issuing  marked  for 
bail,  &c. ;  and  it  has  been  held  that  it  was  necessary  to  prove  the 
affidavit.) 

Here,  the  allegation  of  shewing  is  connected  with  that  of  serving 
and  making  known.     The  shewing  was  the  modus  operandi.    The 

(1)  3  Ch.  Plead.  428.  (3)  1  Stark.  Ev.  2nd  edit.  77. 

(2)  8  Bing.  224 ;  8.  C.  6  Moore  &  P.         (4)  1  Bos.  &  P.  280. 
370,  ».  (a). 
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writ  was  made  known  and  served  by  being  shewn  to  the  defen-     Mullbtt 
dant.     In  Bristow  v.  Wright  (l),  a  variance  in  the  allegation  of        htot. 
the  amount  of  rent  was  held  material,  though  it  was  not  necessary 
to  state  any  amount. 

(Bayley,  B. :  There  they  failed  in  proving  a  part  of  an  entire 
contract.  Here,  the  averment  is  not  that  the  plaintiff  made 
known  by  shewing,  but  made  known  and  shewed.) 

Secondly,  the  allegation  of  the  defendant  being  a  witness,  *with-       [  *757  ] 

out  whose  evidence  the  plaintiff  could  not  go  to  trial,  was  not 

proved.    He  was  not  an  indispensable  witness.    It  appeared  that 

there  was  another  witness,  on  whose  evidence  the  plaintiff  might 

have  proceeded,  and  the  defendant  was  wanted  merely  to  rebut 

the  evidence  of  a  witness  who  was  expected  to  be  called  upon  the 

part  of  the  defendant. 

(Bayley,  B. :  Suppose  a  plaintiff  can  recover  51.  without  a 
witness  whom  he  has  subpoenaed,  and  a  much  larger  sum  if  the 
witness  attends,  may  he  not  say  he  was  a  witness  without  whom 
he  could  not  safely  try  his  cause  ?  or,  suppose  that  there  is  a 
set-off,  and  the  witness  subpoenaed  is  in  possession  of  a  document 
which  will  invalidate  the  evidence  of  a  witness  for  the  defendant 
in  support  of  the  set-off,  may  not  the  plaintiff  say,  he  is  a  material 
witness,  without  whom  he  cannot  safely  proceed  to  trial,  because 
it  happens  that  he  can  launch  a  case  without  him  ?  The  witness 
need  not  probably,  for  the  purpose  of  this  action,  be  indispensably 
necessary,  if  he  be  material.) 

Lastly,  there  was  no  injury  to  the  plaintiff,  for  the  plaintiff  was 
not  in  readiness  to  try  the  cause  if  the  witness  had  been  in 
attendance.  The  defendant's  attorney  swore,  it  is  true,  that  he 
had  the  draft  of  the  brief,  and  that  he  could  have  got  counsel, 
who  were  in  attendance,  to  hold  the  brief ;  but  if  they  had  done 
so,  it  would  have  been  mere  matter  of  kindness,  on  which  he  had 
no  right  to  speculate.  The  plaintiff,  not  having  been  in  a  condi- 
tion to  proceed  with  the  cause,  cannot,  therefore,  complain  of  the 

(l)  Doug.  665. 
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Mullett     defendant's  absence.    The  attorney  conld  not  have  been  heard 
Hunt.       himself,  and  the  chance  of  getting  the  cause  conducted  by  counsel 
then  in  attendance  was  too  remote. 

(Bayley,  B. :  I  have  insisted  on  the  attorney  proceeding  him- 
self in  such  a  case,  and  Lord  Mansfield  and  Lord  Eenyon  used 
to  do  the  same.  But  the  evidence  of  the  attorney  is  distinct,  that 
he  withdrew  the  record  on  the  ground  of  the  absence  of  the 
defendant  solely.) 

He  admitted  that  he  neither  sent  for  his  own  counsel,  nor  spoke 
to  any  other  counsel  on  the  subject. 

[  758  ]       Bayley,  B. : 

I  think  that  there  ought  to  be  a  rule  for  arresting  the  judgment 
on  the  two  points  which  are  on  the  record.  The  first  is,  that  the 
plaintiff  withdrew  the  record,  and  did  not,  in  consequence  of  the 
absence  of  the  witness,  suffer  himself  to  be  nonsuited.  By  with- 
drawing the  record,  a  part  only  of  the  costs  which  a  nonsuit 
would  have  occasioned  are  incurred.  The  authority  of  Lord 
Kenyon,  however,  ought  not  slightly  to  be  over-ruled;  and  he 
certainly  decided  in  the  case  which  has  been  cited,  that  the 
plaintiff  could  not  recover  where  he  withdrew  the  record,  and  did 
not  proceed  to  be  nonsuited.  We,  therefore,  consider  the  point 
as  so  far  doubtful,  as  to  make  it  right  to  grant  a  rule  on  this 
point  for  arresting  the  judgment.  Upon  the  point,  also,  of  there 
being  no  allegation  of  a  good  cause  of  action  in  the  original  cause, 
we  think  that  there  should  be  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested.  Upon  the  points  which  go  to 
a  new  trial  or  nonsuit,  I  think  that  there  should  be  no  rule.  The 
first  point  made  is,  that  the  original  subpama  was  not  shewn  to 
the  defendant.  It  is  necessary  to  shew  the  original  for  the 
purpose  of  bringing  the  party  into  contempt;  but  it  is  not 
necessary  to  shew  it  for  the  purpose  of  bringing  an  action  of 
this  nature.  There  is  a  distinction  even  in  the  service  of  rules 
between  the  cases  where  you  are  to  bring  the  party  into  contempt, 
and  where  the  rule  is  not  served  with  that  object.  In  the  latter 
case,  the  service  is  good  without  shewing  the  original,  at  all 
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events,  unless  the  party  demand  to  see  it.  Now,  in  this  case,  Mullett 
the  party  has  the  original  writ  of  subpoena ;  he  serves  the  defen-  hunt. 
dant  with  a  copy,  and  the  defendant  does  not  require  to  see  the 
original  subpoena,  and  he  receives  the  conduct  money.  Under 
these  circumstances,  I  think  that  the  allegation  that  the  writ  of 
subpama  was  made  known  to  the  defendant  was  made  out,  and 
the  allegation  that  it  was  shewn  to  the  defendant  may  be  rejected. 

The  next  question  is,  whether  the  defendant  is  to  be  considered  C  759  ] 
as  having  been  a  necessary  witness  in  this  case  ?  I  do  not  say 
that  it  is  essential  in  such  an  action  to  make  out  that  the  witness 
is  actually  indispensable.  Probably  it  would  be  sufficient  to  shew 
that  he  was  material ;  but  it  is  contended  here,  that  he  cannot 
have  been  a  necessary  or  material  witness  on  the  occasion  in 
question,  because  it  is  said  that  we  are  to  look  at  the  case  as  it 
stood  when  the  cause  was  called  on,  and  that  the  plaintiff,  if  he 
had  proceeded,  would  have  been  almost  sure  of  succeeding  with- 
out the  witness.  Now,  as  to  this  point,  the  facts  were  these  :  the 
plaintiff  had  two  persons,  the  present  defendant  and  another,  to 
speak  to  the  occupation  of  the  premises  by  the  then  defendant, 
for  which  he  was  seeking  to  recover.  The  present  defendant, 
however,  was  not  wanted  merely  to  prove  the  occupation,  but 
there  being  a  defence  of  a  set-off  expected,  the  defendant  was  also 
wanted  to  rebut  this  set-off.  The  plaintiff's  attorney  swore,  that 
he  withdrew  the  record  solely  on  account  of  the  absence  of  the 
witness.  It  was  argued  also,  that,  inasmuch  as  the  plaintiff's 
counsel  were  not  present,  the  cause  could  not  have  been  tried ; 
and  therefore,  that  damage  did  not  arise  from  the  absence  of  this 
defendant.  It  was,  however,  a  question  for  the  jury,  whether 
the  withdrawing  the  record  was  or  was  not  occasioned  solely  by 
the  absence  of  the  defendant.  This  was  the  essential  point  for 
the  consideration  of  the  jury,  and  it  appears  to  have  been  fairly 
and  properly  left  to  them.  They  were  told,  that  they  were  not 
to  find  for  the  plaintiff,  unless  they  were  satisfied  that  the  record 
was  withdrawn  on  account  of  the  absence  of  Hunt,  and  on  account 
of  his  absence  only.  The  plaintiff's  attorney,  a  witness  who  must 
have  known  the  fact,  swore  positively  that  the  absence  of  counsel 
was  not  the  foundation  of  his  conduct  in  withdrawing  the  record  ; 
but  that  he  withdrew  it  solely  on  account  of  the  absence  of  Hunt. 
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Mullett  He  said,  that  he  had  the  draft  of  the  brief  with  hint,  which  he 
Hunt.  *could  easily  have  handed  over  to  the  counsel  who  were  then  in 
[  '760  ]      Court. 

Rule  nisi,  for  arresting  the  judgment,  granted :  "rule 
for  nonsuit  or  new  trial  refused* 

Comyn  shewed  cause : 

Masternian  v.  Judson  (l)  is  an  answer  to  the  objection  that 
there  is  no  distinct  allegation  of  a  good  cause  of  action  in  the 
original  suit.  In  that  case,  the  declaration  alleged  that  the 
defendant  was  a  material  witness  in  the  original  suit,  and  that 
his  absence  caused  the  plaintiff  to  be  nonsuited  ;  and  it  was  held 
by  the  Court  of  Common  Pleas  to  be  sufficient,  after  verdict, 
although  there  was  no  averment  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit.  As  to  the  other  objection, 
that  the  plaintiff  was  not  nonsuited,  but  withdrew  his  record 
without  the  jury  being  sworn,  Bland  v.  Swafford  (2)  is  certainly 
an  authority  that  an  action  will  not  lie,  unless  the  cause  be  called 
on,  the  jury  sworn,  and  the  plaintiff  be  nonsuited.  That  authority, 
however,  was  questioned  in  Barrow  v.  Humphreys  (3).  Mr.  Justice 
Best  there  said,  that,  whenever  a  case  similar  to  Bland  v.  Swafford 
should  again  occur,  it  might  be  worthy  of  consideration  whether 
that  case  could  be  supported.  The  whole  Court  of  King's  Bench 
decided  in  Barrow  v.  Humphreys,  that  an  attachment  for  a  con- 
tempt would  lie  against  the  witness,  although  the  cause  were  not 
called  on  for  trial,  but  the  plaintiff  withdrew  his  record. 

(Lord  Lyndhurst  :  They  did  not  decide  the  point.  The  case 
appears  to  have  been  ultimately  decided  upon  the  merits  disclosed 
in  the  affidavits.) 

Although  it  was  not  necessary  to  decide  the  point,  all  the  Judges 
expressed  a  strong  opinion  that  the  party  was  guilty  of  contempt 
by  not  appearing  in  such  case.  In  Bland  v.  Swafford,  Lord 
[  *76i  ]  *Kenyon  appears  to  have  formed  his  opinion  upon  a  view  of  the 
case  which  is  now  determined  to  be  incorrect.    He  gave  as  a 

(1)  8  Bing.  224;   6  Moore  &  P.  (2)  1  Peake,  80. 

370,  n.  (3)  3  B.  &  Aid.  598. 
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reason  for  his  determination  in  that  case,  that  the  Court  had  no     Mullett 

authority  to  call  a  witness  on  his  subpoena  until  the  cause  was       hunt. 

called  on,  and  the  jury  sworn.    Now,  in  Hopper  v.  Smith  (l),  it 

was  decided  that  the  plaintiff  had  a  right  to  have  a  witness 

called  upon  his  subpoena  without  having  the  jury  sworn;  and 

Lord  Tentekden  stated  that  the  practice  now  was  to  allow  that 

course  to  be  taken.    The  Court  has  a  jurisdiction  to  issue  the 

writ ;  and,  if  the  party  neglects  to  appear,  he  not  only  disobeys 

the  Court,  so  as  to  incur  the  punishment  for  a  contempt,  but  he 

inflicts  a  wrong  upon  the  party,  for  which  wrong  an  action  on  the 

case  is  the  proper  remedy.    It  is  not  disputed  that  an  action  will 

lie  against  the  witness  for  not  appearing,  if  the  party  be  nonsuited 

in  consequence  thereof ;  and  it  is  most  absurd  to  say,  that  the 

party,  to  enable  himself  to  obtain  redress,  must  involve  not  only 

himself,  but  the  party  offending,  in  needless  and  useless  expense. 

The  swearing  the  jury  and  being  nonsuited  are  mere  matters  of 

form,  and  greatly  increase  the  expenses.    No  reason  can  be  given 

for  its  being  requisite  to  go  through  this  farce,  and  it  is  impossible 

to  support  the  case  of  Bland  v.  Swqffbrd  upon  principle. 

Coleridge,  Serjt.,  and  Cliannell,  contra : 

It  is  not  disputed  that  an  action  on  the  case  may  be  maintained 
against  a  witness  for  not  appearing  in  obedience  to  a  subpoena, 
whereby  a  plaintiff  is  nonsuited.  That  was  decided  in  Amey  v. 
Long  (2).  In  that  case,  however,  there  was  a  distinct  averment 
of  a  good  cause  of  action.  It  is  stated,  that  the  production  of  the 
warrant,  which  the  witness  was  required  to  produce,  would  have 
enabled  the  plaintiff  to  have  obtained  a  verdict.  In  the  present 
case,  there  is  no  ^statement  that  the  plaintiff  could  have  obtained  [  *762  ] 
a  verdict  if  the  defendant  had  appeared. 

(Lord  Lyndhurbt,  C.  B. :  Could  the  evidence  be  material,  if 
the  plaintiff  had  no  cause  of  action  ?  Must  we  not  imply,  after 
verdict,  that  there  was  a  sufficient  cause  of  action?  The  jury 
have  found  that  the  defendant  could  have  given  material  evidence 
in  that  action.  Is  not  that  saying  impliedly  that  the  plaintiff 
had  a  good  cause  of  action  ?) 

(1)  Moo.  &  Mai.  115.  (2)  9  R.  R.  589  (9  East,  473). 
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Mullett  A  man  may  be  able  to  give  material  evidence  for  a  plaintiff  in  a 
Hunt.  case  where  there  is  no  good  cause  of  action.  Suppose  an  instru- 
ment were  unstamped,  the  attesting  witness  would  be  a  material 
witness,  although  there  were  no  good  cause  of  action.  Many 
cases  might  be  put  to  shew  that  an  allegation  of  a  witness  being 
able  to  give  material  evidence,  is  not  a  sufficient  allegation  that 
there  is  a  good  cause  of  action. 

(Lord  Lyndhurst,  C.  B. :  What  was  there  in  the  declaration 
in  Masterman  v.  Judson  which  is  not  also  in  this  count  ?  The 
allegation  there  was,  that,  by  reason  thereof,  the  plaintiff  was 
nonsuited :  here  it  is,  that,  by  reason  thereof,  the  plaintiff  was 
obliged  to,  and  did  withdraw  his  record.) 

As  to  the  second  point,  Bland  v.  Strafford  is  expressly  in  point. 
The  distinction  between  that  case  and  Barroic  v.  Humphreys  is 
obvious.  By  not  appearing  in  Court  when  called,  the  witness 
disobeys  the  writ,  and  is  guilty  of  a  contempt  of  the  authority  of 
the  Court  which  has  issued  the  subpwna,  and  this  contempt  may 
be  incurred  whether  the  jury  be  sworn  or  not,  and  that  was  the 
effect  of  the  decision  in  Hopper  v.  Smith.  It  is  essential,  how- 
ever, for  a  civil  action,  that  the  party  should  have  sustained  an 
injury.  If  a  plaintiff  be  nonsuited,  it  appears  distinctly  that  he 
has  sustained  such  injury ;  but,  if  he  withdraws  his  record,  there 
is  nothing  but  the  expression  of  his  own  opinion,  that,  in  his 
judgment,  there  is  danger.  If  the  jury  were  sworn,  the  witness 
might  appear  in  time  before  the  nonsuit  took  place. 

(Lord  Lyndhurst,  C.  B. :  Does  not  the  decision  in  Hopper  v. 
[  *763  ]  Smith  break  in  upon  the  *principle  upon  which  Bland  v.  Strafford 
was  decided  ?  Lord  Ken  yon  said  that  the  Court  had  no  jurisdic- 
tion. He  must  have  meant  no  jurisdiction  to  have  the  witness 
called.  If  the  law  on  that  point  is  now  settled  in  a  different  way, 
the  principle  upon  which  Bland  v.  Strafford  was  decided  seems 
to  fail. 

Baylby,  B. :  In  Bland  v.  Swaffordy  the  point  was  reserved, 
and  the  plaintiff  ultimately  failed  on  the  merits,  so  that  there 
was  no  opportunity  of  bringing  the  question  before  the  Court. 
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Lord  Lyndhubst,  C.  B. :  The  doubt  entertained  by  Lord  Kenyon     Mullett 
in  Bland  v.  Swafford  seems  removed  by  the  later  case  of  Hopper       hunt. 
v.  Smith.) 

That  decision  only  goes  the  length  of  saying,  that  a  witness  may 
be  called  on  his  subpoena  without  the  jury  being  sworn ;  and  that 
may  be  so,  in  order  to  ground  proceedings  by  attachment  against 
him  for  contempt.  There  may  be  very  good  reasons  why  an 
attachment  should  issue,  though  an  action  may  not  lie.  The 
former  is  for  a  contempt  to  the  authority  of  the  Court ;  the  latter, 
for  the  injury  to  the  party,  which  must  be  clearly  ascertained  to 
have  existed  before  any  action  can  be  maintained.  If  a  plaintiff 
be  bound  to  have  the  jury  sworn  in  such  case,  there  is  a  certain 
rule,  and  it  is  clearly  ascertained  whether  he  fails  from  the  non- 
attendance  of  the  witness.  If  he  is  not  so  bound,  it  remains 
uncertain  whether  he  has  or  has  not  been  injured  by  the  absence 
of  the  witness.  It  may  have  been  his  opinion,  or  that  of  his 
attorney,  that  he  could  not  safely  proceed  in  consequence  of  the 
absence  of  the  witness,  and  yet,  in  reality,  no  injury  may  have 
been  sustained  thereby.  Thus,  in  the  present  instance,  if  the 
plaintiff  had  proceeded  to  try  the  cause,  he  would,  in  all 
probability,  have  succeeded,  as  there  was  another  witness  to. 
the  fact  of  the  use  and  occupation. 

Lord  Lyndhurst,  C.  B. : 

There  are  two  objections  made  to  the  declaration  in  this  case. 
The  first  is,  that  there  is  no  averment  that  the  plaintiff  had 
a  good  cause  *of  action  in  the  original  suit.  I  am  of  opinion,  [  *764  ] 
that  a  good  cause  of  action  is  sufficiently  averred,  so  as  to  be 
good  after  verdict.  The  declaration  states  that  the  evidence 
which  the  witness  could  have  given  was  material  evidence  in 
the  cause,  and  that  the  plaintiff  could  not  safely  proceed  to  trial 
without  it.  Now,  in  my  opinion,  no  evidence  could  be  material 
in  the  cause,  unless  the  plaintiff  had  a  good  cause  of  action ;  and 
therefore,  after  verdict,  I  think  that  we  must  hold  the  declaration 
sufficient  in  this  respect.  The  averments  in  this  case  are  sub- 
stantially the  same  with  those  in  the  case  of  Mastennan  v.  Judson, 
and  I  think  that  the  present  case  falls  within  the  principle  of  that 
decision* 


762  1888.     EX.     1  CE.  &  M.  764—765.  [r.r. 

Mullett  On  the  other  point,  the  rule  was  obtained  on  the  authority 
Hunt.  of  Bland  v.  Swafford;  in  which  case  Lord  Kenyon  is  reported  to 
have  held  that  no  action  lies  against  a  witness  for  non-attendance, 
unless  the  cause  has  been  called  on  and  the  jury  sworn.  That 
authority  seems  to  have  been  doubted  in  the  subsequent  case 
of  Barrow  v.  Humphreys,  and,  as  has  been  observed  by  my 
brother  Baylby,  Lord  Kenyon,  in  Bland  v.  Swafford,  reserved 
the  point,  and,  from  the  course  which  the  cause  took,  there  was 
no  opportunity  of  bringing  it  before  the  Court.  It  appears  also, 
that,  in  that  case,  Lord  Kenyon  rested  his  decision  on  the  ground 
that  the  Court  had  no  jurisdiction  until  the  jury  were  sworn. 
According  to  the  modern  practice  and  the  case  of  Hopper  v. 
Smith,  however,  it  appears  that  the  principle  upon  which 
Lord  Kenyon  proceeded  in  Bland  v.  Swafford  was  erroneous; 
and  that  the  Court  at  Nisi  Frius  has  jurisdiction,  and  that  the 
party  may,  before  the  jury  is  sworn,  have  the  witness  called  on 
his  subpoena,  with  a  view  to  withdraw  his  record  if  the  witness  do 
not  appear.  In  Barrow  v.  Humphreys,  where  Bland  v.  Swafford 
was  cited,  Lord  Tentebden  expressed  a  doubt  as  to  the  correctness 
[  *765  ]  of  the  decision  of  Bland  v.  Swafford,  and  in  looking  *through  the 
judgments  of  all  the  learned  Judges  who  gave  judgment  in 
Barrow  v.  Humphreys,  it  appears  that  they  all  entertained  doubts 
of  the  correctness  of  the  ruling  in  Bland  v.  Stvafford.  Notwith- 
standing, therefore,  that  case,  which  is  directly  in  point,  I  am 
of  opinion  that  the  plaintiff  may  maintain  this  action,  and  that 
the  present  rule  for  arresting  the  judgment  should  be  discharged. 

Bayley,  B. : 

The  first  objection  in  this  case  is,  that  it  is  not  averred  in  this 
declaration,  that  the  plaintiff  had  a  good  cause  of  action  in  the 
action  brought  by  him  in  the  King's  Bench.  I  agree  that  it  is 
essential  that  such  fact  should  appear  on  the  declaration ;  but, 
though  not  expressly  averred,  if  it  appear  from  the  allegations 
that  he  must  necessarily  have  had  such  cause  of  action  against 
the  defendant  in  the  original  suit,  the  declaration  will  be  sufficient 
after  verdict.  Now,  here  the  allegations  are,  that  the  witness 
could  have  given  material  evidence  for  the  plaintiff  on  the  trial 
of  the  issue,  and  that  the  plaintiff  could  not  safely  proceed  to  the 
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trial  without  the  evidence  of  the  witness ;  and  I  think  that  these     Mullbtt 
allegations  must  be  held  to  imply  that  the  plaintiff  had  a  good       hunt. 
cause  of  action. 

The  declaration  proceeds  to  allege,  that  the  witness,  though 
solemnly  called,  did  not  appear;  and  that,  by  reason  thereof, 
and  because  the  plaintiff  could  not  safely  proceed  to  trial  without 
the  testimony  of  the  defendant,  he  was  forced  and  obliged  to,  and 
did  withdraw  the  record  of  Nisi  Prius.  Now,  that  raises  the 
second  objection,  because  it  is  insisted,  on  the  behalf  of  the 
defendant,  that  an  action  of  this  nature  is  not  maintainable 
unless  the  cause  has  been  called  on,  the  jury  sworn,  and  the 
plaintiff  nonsuited  on  account  of  the  absence  of  the  witness. 
I  cannot  see  the  necessity  of  going  through  this  form.  If  the 
Judge  suffers  the  witness  to  be  called  upon  his  subpoena,  without 
the  jury  being  sworn,  and  the  witness  does  not  appear,  I  think 
that  the  plaintiff  has  a  right  to  ^withdraw  his  record ;  and  that  [  *766  ] 
he  is  at  full  liberty  to  place  himself  in  a  situation  in  which  he 
will  have  to  sustain  the  minor  expenses  incurred  thereby,  instead 
of  the  larger  expenses  attendant  upon  a  nonsuit.  By  this  course, 
the  party  offending  is  ultimately  benefited.  If,  indeed,  he  could 
shew  that  he  had  sustained  an  injury  by  the  plaintiff  not  having 
proceeded  to  have  the  jury  sworn,  perhaps  that  might  vary  the 
case ;  but,  if  he  cannot  shew  such  injury,  how  are  we  to  see  that 
he  is  in  any  way  prejudiced,  or  how  does  it  appear  that  it  is 
material  to  his  interest  that  the  plaintiff  should  have  Buffered 
a  nonsuit  ?  The  authority  of  Bland  v.  Swafford  certainly  shews 
the  impression  which  the  very  eminent  Judge  who  presided  on 
that  occasion  entertained  at  Nisi  Prius.  I  may,  however,  remark, 
that  Lord  Kenyon  was  not  in  the  habit  of  saving  a  point,  and 
going  on  with  the  trial  of  the  cause,  when  his  mind  was  perfectly 
satisfied.  Now,  in  Bland  v.  Swafford  he  did  save  the  point,  and 
proceeded  with  the  cause ;  and  I  am,  therefore,  inclined  to  think 
that  he  had  not  a  firm  conviction  on  his  mind  of  the  correctness 
of  the  impression  which  he  then  entertained.  That  case  is 
considerably  shaken  by  Barrow  v.  Humphreys,  where  the  Court 
of  King's  Bench  expressed  a  strong  opinion  that  a  witness  was 
guilty  of  a  contempt,  for  which  an  attachment  would  lie,  by  not 
appearing,  although  the  record  was  withdrawn,  and  the  jury 
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Mullett     were  not  sworn.    I  do  not  see  any  substantial  distinction,  in  this 
Hunt.       respect,  between  an  attachment  and  an  action  for  compensation ; 
and  I  am  of  opinion,  that  both  the  grounds  for  arresting  the  judg- 
ment in  this  cause  fail,  and  that  the  rule  ought  to  be  discharged. 

Bolland,  B. : 

As  to  the  first  point,  it  appears  to  me  that  the  allegation  that 
the  defendant  could  have  given  material  evidence  in  the  cause, 
and  that  the  plaintiff  could  not  safely  proceed  to  trial  without 
his  testimony,  must  after  verdict  be  considered  as  a  sufficient 
[  *767  ]  allegation  of  a  good  *cause  of  action  in  the  original  suit.  The 
second  objection  is  founded  entirely  on  the  authority  of  Bland  v. 
Sivajf'ord.  Lord  Kenyon  seems  to  have  thought,  in  that  case, 
that  a  Judge  sitting  at  Nisi  Prius  had  no  jurisdiction  unless  the 
jury  were  sworn.  The  contrary,  however,  now  appears  to  be 
the  practice.  If  the  question  be  considered  as  one  of  reason  and 
expediency,  it  is  clear  that  there  can  be  no  object  in  requiring 
the  plaintiff  to  be  nonsuited.  If  tried  by  the  test  of  whether  or 
no  the  Court  had  the  power  of  issuing  an  attachment,  it  appears, 
from  Bairow  v.  Humphreys,  that  the  Court  have  such  power. 
Lord  Mansfield  puts  the  proceedings  by  attachment  and  the 
action  for  damages  on  the  same  ground  in  Pearson  v.  lies  (l). 
I  think  that  the  Judge  clearly  had  jurisdiction  to  allow  the  party 
to  be  called  upon  his  subpoena  without  the  jury  being  sworn. 
The  defendant  is  not  damnified  by  this  course  being  taken ;  on 
the  contrary,  it  is  a  benefit  to  him. 

Gurney,  B. : 

I  am  of  the  same  opinion.     With  respect  to  the  objection  that 

the  jury  ought  to  have  been  sworn,  I  have  known  many  instances 

where  Judges  at  Nisi  Prius  have  allowed  the  course  to  be  adopted 

which  was  taken  in  Hopper  v.  Smitli.     In  such  a  case,  I  am  of 

opinion  that  the  party  may  proceed  either  by  attachment  or 

action.     It  is  conceded  here  that  he  might  have  proceeded  by 

attachment,  and  I  can  see  no  reason  why  he  has  not  also  the 

remedy  by  action.     The  rule  for  arresting  the  judgment  must 

be  discharged. 

Rule  discharqcd. 
(1)  Doug.  561. 
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HODSON  v.  TEKKILL  (1).  ^ 

(1  Crompton  &  Meeson,  797—806 ;  S.  C.  3  Tyrwh.  929 ;  2  L.  J.  (N.  S.)  Ex.  282.)        Exch.  of 

A  match  at  cricket  for  20/.  is  within  the  meaning  of  sect.  2  of  the         .        ' 
9  Anne,  c.  14  (2),  and  therefore  illegal.    And  an  action  for  money  had         L        J 
and  received  to  recover  back  the  sum  deposited  may  be  maintained 
against  the  stakeholder,  who  has  paid  over  the  money  after  notice  not 
to  do  so. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  At  the  trial  before  Denman,  Gh.  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Warwick,  it  appeared  that  the  Warwick 
and  Birmingham  cricket  clubs  had  agreed  to  have  a  match  at  * 

cricket  on  the  following  terms : 

"  The  Birmingham  Union  Club  agree  to  play  at  Warwick  on 
Monday  next,  October  the  8th,  a  match  at  cricket  for  twenty 
sovereigns  a  side  with  the  Warwick  club.  A  deposit  of  U.  is 
placed  in  the  hands  of  Mr.  Terrill,  on  behalf  of  the  Warwick 
club.  Wickets  to  be  pitched  at  ten ;  to  begin  at  half-past  ten, 
or  forfeit  the  deposit.  Wickets  to  be  struck  at  half-past  five, 
unless  the  game  is  finished  before.  To  be  allowed  to  change 
three  men  according  to  the  list  sent  this  morning. 

"  J.  Cookes, 
"H.  Terrill. 
"  A  deposit  of  51.  is  placed  in  Mr.  Terrill's  hands  on  behalf 
of  the  Birmingham  club." 

The  parties  met  accordingly  on  the  8th  of  October;  two 
umpires  were  appointed,  and  the  remaining  15Z.  was  deposited 
by  each  party  with  the  defendant  as  stakeholder.  The  20Z.  paid 
on  behalf  of  the  Birmingham  club  was  paid  for  them  by  the 
plaintiff,  as  their  agent.  The  game  was  played  to  the  end  of  the 
first  day,  when  the  Warwick  club  was  sixteen  runs  ahead,  and 
had  eight  men  to  go  in.  No  objection  was  then  made  to  any 
of  the  players.  On  the  following  morning  the  Birmingham  club 
objected  to  one  of  the  Warwick  eleven,  stating  that  he  belonged 

(1 )  Followed  and  applied  in  Hamp-  Act.  But,  qucere,  as  to  how  a  similar 
den  v.  Walsh  (1875)  1  Q.  B.  D.  189,  question  would  now  be  affected  by 
45  L.  J.  Q.  B.  238.  the  Gaming  Act,  1892  (55  &  56  Vict. 

(2)  Repealed  by  8  &  9  Vict.  c.  109,  c.  9)  ?— B.  C. 
e.  1 5.    And  see  s.  18  of  last-mentioned 
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Hodson      to  another  club,  and  refused  to  play  out  the  game.    The  wickets 

Tbrbill.      were  pitched,  and  the  umpire  appointed  by  the  *Warwick  club 

[  *798  ]       called  "play  "  at  eleven  o'clock.    The  Birmingham  club,  however, 

refused  to  play  out  the  match,  and  the  plaintiff  gave  the  defendant 

notice  not  to  pay  over  their  deposit  to  the  Warwick  club,  but  to 

repay  it  to  him. 

Before  the  commencement  of  this  action  the  whole  of  the 
money  was  paid  over  by  Terrill  to  the  Warwick  club,  on  their 
entering  into  an  agreement  to  indemnify  him.  The  learned 
Judge  nonsuited  the  plaintiff ;  but  gave  leave  to  move  to  enter 
a  verdict  for  201.  if  the  Court  should  be  of  opinion  that  the  action 
was  maintainable. 

Humfreyhewing  in  the  last  Term  obtained  a  rule  accordingly — 

■ 

Goulburriy  Serjt.,  and  Hill,  shewed  cause : 

The  plaintiff  is  not  entitled  to  recover  the  deposit,  as  the 
contract  was  not  illegal.  The  statute  9  Anne,  c.  14,  does  not 
make  contracts  relating  to  gaming  void,  but  securities  given  to 
enforce  them.  The  words  of  the  first  section  are,  "  That  all 
notes,  bills,  bonds,  judgments,  mortgages,  or  other  securities 
whatsoever,  given,  granted,  or  entered  into  by  any  person  what- 
soever, where  the  whole  or  part  of  the  consideration  of  such 
securities  shall  be  for  any  money,  or  other  valuable  thing 
whatsoever,  won  by  gaming,  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  other  game  or  games  whatsoever,  or  betting 
on  such  games,  &c,  shall  be  utterly  void."  That  was  the  only 
point  before  the  Court  in  the  case  of  Jeffreys  v.  Walter  (l),  which 
was  an  action  of  debt  on  a  bond  given  as  a  collateral  security  for 
money  won  by  betting  at  cricket ;  and  though  the  Court  inclined 
to  think  cricket  was  a  game  within  the  first  section,  and  that  the 
security  was  void,  yet  no  judgment  was  given.  That,  however, 
was  clearly  within  the  statute,  as  it  was  the  security  that  was 
sought  to  be  enforced. 

I  *799  ]  (Bayley,  B. :  It  is  not  essential  that  the  game  *should  be  an 

illegal  game.) 

(l)  l  Wils.  220. 
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At  common  law,  unless  the  game  was  unlawful,  the  contract  Hodson 
would  not  have  been  void;  and  this  statute  only  makes  void  tbrrill. 
securities  given  to  enforce  the  payment  of  the  gambling  debt. 
The  games  to  which  the  statute  applies  are  not  such  as  the 
common  law  would  take  notice  of  and  prohibit  as  being  inula 
in  se.  This  was  not,  therefore,  money  paid  on  an  illegal 
consideration. 

(Bayley,  B. :  It  is  the  amount  that  makes  betting  illegal  by 
the  statute ;  and  a  game  may  be  legal,  yet  a  security  given  to 
enforce  the  payment  of  a  debt  on  it  may  be  illegal,  as  a  foot-race : 
Lynal  v.  Longbothom  (l).) 

That  was  an  action  on  the  statute,  but  it  is  submitted  that  there 

the  money  could  not  have  been  recovered  back  in  an  action  at 

common  law.     There  are  many  authorities  which  shew  that  the 

contract  is  not  void,  though  the  security  given  to  enforce  it  would 

be  so  :  Barjeau  v.  WalmsUy  (2) ;  Robinson  v.  Bland  (3) ;  Vaughan 

v.  Whitcomb  (4) ;  Walpole  v.  Saunders  (5) ;  Alcinbrook  v.  Hall  (6). 

Unless  the  plaintiff,  therefore,  brings  himself  within  the  2nd 

section  of  the  statute,  he  cannot  recover.    The  words  are,  "  That 

any  person  or  persons  whatsoever  who  shall  at  any  time  or  sitting, 

by  playing  at  cards,  dice,  tables,  or  any  other  game  or  games 

whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do 

play  at  any  of  the  games  aforesaid,  lose  to  any  one  or  more 

person  or  persons,  so  playing  or  betting,  in  the  whole  the  sum 

or  value  of  10/.,  and  shall  pay  or  deliver  the  same,  or  any  part 

thereof,  the  person  or  persons  so  losing  and  paying  or  delivering 

the  same  shall  be  at  liberty,  within  three  months  then  next,  to 

sue  for  and  recover  the  goods  so  lost  and  paid  or  delivered,  or 

any  part  thereof,  from  the  respective  winner  and  winners  thereof, 

with  costs  of  suit,  by  *action  of  debt  founded  on  this  Act."  Those       [  *80o  ] 

words  have  received  a  construction  in  ThistUwoody.  Crawoft  (7) ; 

and  it  was  there  held  that  money  fairly  lost  at  play  could  not  be 

recovered  back  in  an  action  of  debt  for  money  had  and  received, 

(1)  2  Wils.  36.  (5)  7  Dowl.  &  By.  130. 

(2)  2  Stra.  1249.  (6)  2  Wils.  309. 

(3)  2  Burr.  1077.  (7)  1  M.  &  S.  500. 

(4)  2  Bos.  &  P.  (N.  B.)  411,  413. 
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Hodson  not  founded  on  the  statute.  That  these  games  are  not  mala  in  se 
Termll.  is  quite  plain,  or  the  Queen's  Palace  would  not  have  been  excepted 
out  of  the  Act,  as  it  is  by  the  9th  section.  In  Hasteloir  v. 
Jackson  (l),  where  the  action  for  money  had  and  received  was 
held  to  lie,  there  is  the  distinction  that,  in  that  case,  it  was  a 
boxing  match,  which  was  illegal  at  common  law  :  Hunt  v.  BeU  (2). 
Can  it  be  contended  that  before  the  statute  a  wager  at  common 
law  was  per  se  illegal  ? 

(Bayley,  B. :  The  question  is,  whether,  where  a  person  loses 
10/.  at  play,  the  stakeholder  is  justified  in  paying  over  the  money 
after  notice  ?) 

Thistlewood  v.  Cracroji,  it  is  submitted,  is  this  very  case ;  where 
it  was  held  that  money  fairly  won  could  not  be  recovered  in  this 
form  of  action. 

(Bayley,  B. :  The  point  there  decided  was,  that  money  fairly 
lost  at  play,  and  paid  over,  could  not  be  recovered  except  by  pro- 
ceeding under  the  statute.  If  you  had  proved  that  the  money 
had  been  paid  over  by  the  stakeholder,  before  he  had  notice  that 
the  other  party  objected,  this  would  have  been  like  that  case.) 

But  the  plaintiff  cannot  recover,  because  cricket  is  not  one  of  the 
games  included  in  the  second  section.  The  games  mentioned  in 
the  1st  and  2nd  sections  consist  of  two  distinct  descriptions.  By 
the  1st  section,  whether  it  is  at  games  of  skill  or  chance  that  the 
money  is  lost,  it  is  against  the  policy  of  that  section  that  the 
security  should  be  enforced.  But  it  is  singular  that  games  of 
skill  are  omitted  in  the  2nd  section,  the  words  being  cards,  dice, 
f  *80i  ]  tables,  or  other  game  or  games  *whatsoever ;  and,  according  to 
the  general  rule  stated  by  Holroyd,  J.,  in  Rex  v.  Whitnash  (3), 
"  that  preceding  particular  words  control  subsequent  general 
words/'  the  words  "  and  other  game  or  games  whatsoever  "  must 
be  construed  to  mean  "games  ejusdem  generis  with  those 
previously  mentioned."     But,  even  if  this  be  a  game  within  the 

(1)  32  E.  K.  369  (8  B.  &  C.  221).  (3)  7  B.  &  C.  601. 

(2)  25  R.  R.  563  (1  Bing.  1). 
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statute,  then,  as  the  statute  nowhere  avoids  the  contract,  the  Hodsos 
party  who  seeks  to  recover  must  pursue  the  statutable  remedy.  Tbbbill. 
If  the  Legislature  had  intended  to  avoid  the  contract,  they  would 
have  expressly  done  so,  as  in  16  Car.  II.  c.  7.  But,  if  the  con- 
tract is  illegal,  even  the  rule,  in  pari  delicto,  potior  est  conditio 
possidentis  applies :  Howson  v.  Hancock  (l) ;  Vandyckv.  Hewitt  (2). 
The  5th  section  is  inapplicable,  as  that  refers  only  to  cases  where 
the  money  has  been  fraudulently  won. 

The  Court,  without  hearing  Humfrey  in  support  of  the  rule, 
were  proceeding  to  give  judgment,  when  a  doubt  suggested  itself 
whether  the  money  could  be  considered  "  as  lost  at  any  time  or 
sitting,"  within  the  words  of  the  2nd  section,  as  the  game  was 
not  decided  till  the  second  day,  and  they  desired  Humfrey  to 
address  himself  to  this  point. 

Humfrey: 

The  Act  does  not  say  on  one  day,  but  "  at  any  time  or  sitting." 
A  horse-race,  though  not  decided  until  after  three  heats,  would 
be  within  the  statute. 

(Bayley,  B. :  There  are  cases  which  shew  that  different  sittings, 
if  on  the  same  day,  though  at  intervals,  may  be  taken  as  one : 
Bones  v.  Booth  (3).     If  the  company  do  not  part,  it  is  one  sitting.) 

The  money  is  lost  at  one  time,  namely,  on  the  second  day. 

(Bayley,  B. :  But  it  is   the  transactions  of   *two  days  that       [  *802  ] 
produce  the  loss.) 

The  words  "  any  time  or  sitting  "  are  not  to  be  so  strictly  con- 
sidered, or  otherwise  the  Legislature  would  have  used  the  same 
phrase  as  in  section  five,  where  the  words  are,  "  any  one  time 
or  sitting." 

He  was  then  stopped  by  the  Court. 

Bayley,  B. : 

I  was  stating  the  reasons  which  influenced  my  judgment  the 
other  day,  when  I  was  interrupted  by  a  doubt,  which  struck  my 

(1)  8  T.  B.  575.  (3)  2  Bl.  Bep.  1226. 

(2)  5  B.  B.  516  (1  East,  96). 
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Hodbon  mind  on  coming  to  certain  words  in  the  Act  of  Parliament,  and 
Tebeill.  ^  occurred  to  me  that  I  ought  to  stop  for  the  purpose  of  taking 
time  to  consider  their  effect;  that  occasioned  us  to  delay  the 
delivering  of  our  opinion,  and  I  am  now  ready  to  go  on.  The 
first  question  was,  whether  where  a  party  has  deposited  a  sum 
of  money  exceeding  10Z.  with  a  stakeholder,  to  abide  the  event 
of  a  match  at  cricket,  the  game  for  that  stake  is  illegal  ?  We 
are  of  opinion,  on  full  consideration,  that  it  is.  The  words  of  the 
second  clause  of  the  statute  have  been  held,  in  many  cases,  to  be 
as  comprehensive  as  those  in  the  first,  although  the  former 
mentions  the  game  of  tennis  and  bowls,  And  the  latter  does  not: 
that  is  the  reasonable  construction  of  the  clause,  and  admits 
of  no  doubt,  and  both  have  been  decided  to  apply  to  foot-races, 
although  not  mentioned  in  either  clause.  The  Court,  therefore, 
see  no  reason  for  confining  the  operation  of  the  words  to  games 
of  chance  only,  but  are  of  opinion  that  the  statute  applies  to 
other  games.  The  title  and  preamble  of  the  statute  express  the 
object  to  be  the  preventing  of  excessive  gaming,  that  is,  the 
restraining  gaming  for  stakes  higher  than  the  sum  thereby  fixed, 
by  making  such  gaming  illegal.  Then  the  question  is,  whether 
the  second  section,  being  connected  with  the  first,  enables  the 
[  *808  ]  plaintiff  to  recover  from  the  stakeholder  the  money  which  *he 
had  deposited  with  him,  before  the  stakeholder  had  paid  it  over 
to  the  other  party?  The  statute  says,  that,  "if  persons  losing 
the  sum  or  value  of  101.,  by  any  of  the  aforesaid  games,  shall 
pay  or  deliver  the  same,  or  any  part  thereof,  they  shall  be  at 
liberty,  within  three  months  then  next,  to  sue  for  and  recover 
the  same  from  the  winner,  with  costs  of  suit,  by  action  of  debt." 
If,  therefore,  the  loser  pays  the  money  lost,  he  may  recover  it 
back  within  three  months,  but  he  must  proceed  by  the  special 
mode  pointed  out  by  the  Act,  that  is,  by  action  of  debt,  within 
the  limited  period ;  but,  if  the  loser  pay,  and  does  not  bring  an 
action  within  the  time  appointed,  the  Legislature  has  provided 
other  means  for  its  recovery.  There  are  provisions  in  the  Act 
which  are  sufficient  to  satisfy  any  reasonable  mind  that  it  was 
intended  to  make  it  improper  to  pay ;  the  Legislature  meant  to 
prevent  the  practice ;  and  for  that  purpose  the  Act  provides, 
that,  if  the  loser  does  not  bring  an  action  within  the  limited 
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time,  any  other  person  may  sue  the  winner  for  the  same,  and  Hodsow 
treble  the  value,  with  costs  of  suit,  one  moiety  for  himself,  and  tbrbill. 
the  other  for  the  poor.  Then  follows  a  provision  in  the  third 
section,  that  every  person  liable  to  be  sued  shall  be  compellable 
to  discover,  on  oath  in  Chancery,  the  sum  lost.  Now  I  am  of 
opinion  that  it  is  impossible  to  read  the  whole  of  the  provisions 
without  seeing  that  it  was  the  intention  of  the  Legislature,  that, 
when  stakes  to  that  amount  should  be  lost,  they  should  not  be 
paid  to  the  winner.  It  follows,  therefore,  as  a  necessary  conse- 
quence, that  the  money  may  be  stopped  in  the  hands  of  the 
stakeholder ;  and,  if  so,  the  depositor  may  recover  it  back  from 
him  by  action  for  money  had  and  received.  In  this  case  there 
was  a  dispute  whether  the  money  was  lost  or  not,  but  the  Court 
do  not  found  their  opinion  on  that.  We  take  it  for  granted  that 
the  money  was  lost,  but  the  stakeholder,  having  been  directed 
not  to  pay  it  over,  *was  bound  not  to  do  so,  and,  after  that  notice,  [  '804  ] 
did  it  in  his  own  wrong.  Then  it  was  suggested  in  argument, 
that,  if  the  plaintiff  had  any  right,  his  only  remedy  was  by 
action  of  debt,  to  be  brought  against  the  winner,  and  within 
three  months.  But  we  must  look  at  what  the  action  is :  it  is 
not  against  the  winner,  and  therefore  the  form  is  not  necessarily 
debt,  nor  is  it  limited  to  three  months.  Where  a  party  has 
money  put  into  his  hands  to  pay  to  another,  which  it  would  be 
illegal  in  the  other  to  receive,  the  person  placing  it  there  would 
have  a  right  to  stop  it,  and  prevent  the  holder,  by  due  notice, 
from  paying  it  over  to  the  other,  and  he  might  recover  it  by  the 
ordinary  remedy  for  obtaining  possession  of  money  belonging  to 
him  in  the  hands  of  another.  The  form  of  action  therefore  is 
right  and  proper.  It  was  suggested  in  argument,  that  if  the 
stake  was  illegal  the  deposit  was  equally  illegal,  and  that  the 
maxim  melior  est  conditio  possidentis  applied.  In  Hastelow  v. 
Jackson  (l)  the  wager  was  clearly  illegal,  the  subject  of  it  being 
a  boxing  match,  and  yet  there  it  was  held  that  the  plaintiff  was 
entitled  to  recover  from  the  stakeholder,  who  had  paid  over  the 
money  after  notice,  his  own  stake,  as  money  had  and  received 
to  his  use.  That  shews  that  the  right  of  the  party  making  the 
deposit  to  recover  back  the  money  was  not  taken  away  by  reason 

(1)  32  B.  B.  369  (8  B.  &  C.  221). 

49—2 


772  1888.    EX.    1  CR.  &  M.  804—805.  [bjl 

Hodboh  of  the  illegality.  At  present  I  have  said  nothing  about  the  point 
Tebbill.  which  was  the  occasion  of  our  staying  the  delivering  of  our  judg- 
ment. It  was  an  objection  which  had  not  occurred  to  counsel, 
who  were  not  likely  to  have  overlooked  it  if  well  founded,  which 
presented  itself  to  my  mind ;  but  for  which,  on  further  considera- 
tion, I  am  convinced  there  was  no  foundation.  The  words  are, 
"  who  shall  lose,  &c,  at  any  time  or  sitting ;  "  and,  as  this  game 
was  not  over  in  one  day,  I  had  considered  that  they  did  not  apply 

[  *805  ]  in  this  case ;  but  on  deliberation  I  am  satisfied  *that  those  words 
must  be  taken  to  mean  nothing  more  than  one  transaction,  as 
if  the  bet  had  been,  as  was  suggested  by  my  brother  Bolland,  to 
go  1,000  miles  in  1,000  hours.  Such  a  wager  must  necessarily 
take  up  more  time  than  one  day,  and  there  is  no  doubt  that,  if 
the  stakes  were  illegal  as  to  the  amount,  they  would  be  recoverable. 
In  Bones  v.  Booth  (l),  Blackstone,  J.,  puts  the  proper  construction 
on  the  statute  ;  he  says,  "  to  lose  10Z.  at  one  time  is  to  lose  it  by 
a  single  stake  or  bet ;  at  one  sitting,  to  lose  it  in  a  course  of  play, 
when  the  company  never  part,  though  the  person  may  not  be 
actually  gaming  the  whole  time." 

Vaughan,  B. : 

The  question  here  turns  not  on  the  legality  of  the  game,  but 

on  the  amount  of  the  stake  rendering  it  illegal.     The  words  of 

the  statute  are  so  large  as  to  include  every  species  of  play,  and 

the  object  of  it  was,  not  to  put  down  the  game,  but  the  illegal 

betting.     The  words  of  the  first  section  of  the  statute  apply  only 

to  rendering  securities  given  to  secure  a  sum  lost  at  play  void, 

but  the  words  of  the  second  section  apply  expressly  to  all  games 

whatsoever  where  the  party  loses,  by  playing  or  betting,  to  the 

amount  of  102.  at  one  time  or  sitting.     The  fifth  section  applies 

to  a  case  where  the  winners  have  been  guilty  of  fraud  and 

cheating,  and  does  not  apply  to  a  case  like  the  present.    Another 

question  here  is,  whether  the  action  for  money  had  and  received 

can  be  maintained.     The  cases  of  Robinson  v.  Mearns  (2),  and 

Bate  v.  Cartwright  (3),  are  authorities  to  shew  that  the  action  for 

money  had  and  received  lies  against  a  stakeholder,  if  the  money 

•(1)  2  BL  Eep.  1226.  (3)  21  E.  E.  767  (7  Price,  640). 

(2)  6  Dowl.  &  Ey.  26. 
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be  demanded  before  he  pays  it  over ;  and  in  Robinson  v.  Mearns,       Hodbon 
Holroyd,  J.,  says,  "  The  right  of  the  party  to  recover  back  a     tbbbill. 
deposit  does  not  depend  upon  whether  the  wager  be  illegal  and 
void,  or  whether  it  be  won  or  lost ;  but  upon  whether  the  stake- 
holder has  received  it  *on  an  illegal  consideration,  for  if  he  has       [  *806  ] 
he  is  bound  to  refund  it." 

Bolland  and  Gurney,  Barons,  concurred. 

Rule  absolute. 


ROBEKTS   v.   BAEKEE(l).  w» 

{1  Crompton  &  Meeson,  808—810 ;  S.  C.  3  Tyrwh.  945 ;  2  L.  J.  (N.  S.)  Ex.  268. ) 


Pleas. 
A  tenant  held  under  the  terms  of  an  expired  lease,  by  which  it  was         .  __  -, 

stipulated  that  the  tenants  on  quitting  the  farm  should  not  sell  or  take 
away  any  of  the  manure  in  the  fold,  but  should  leave  it  to  be  expended 
on  the  land  by  the  landlord  or  his  succeeding  tenant.  The  lease  con- 
tained no  stipulation  as  to  the  tenant  being  entitled  to  payment  for  the 
manure. 

By  the  custom  of  the  country,  the  tenant  would  have  been  bound  not 
to  sell  or  take  away  the  manure  in  the  fold,  but  to  leave  it  to  be  expended 
on  the  land  by  the  landlord  or  his  succeeding  tenant,  and  would  have 
been  entitled  to  be  paid  for  the  same :  Held,  that,  as  an  express  stipula- 
tion had  been  made  on  the  subject,  the  custom  was  excluded,  and  that 
the  tenant  was  not  entitled  to  be  paid  for  the  manure. 

Assumpsit  for  goods  sold,  work  and  labour,  tillages,  &c.  Plea, 
general  issue,  and  a  set-off  for  rent,  and  use  and  occupation. 
At  the  trial  before  Alderson,  J.,  at  the  last  Lent  Assizes  for  the 
county  of  York,  the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiff  was  a  farmer,  and  occupied  a  farm  belonging  to  the  .' 
defendant,  which  he  had  taken  to  on  the  death  of  his  father,  in 
1829.  The  father  originally  held  under  a  lease  granted  to  him- 
self and  a  Mr.  Bamforth,  in  1794,  for  twenty-one  years,  which 
contained  a  condition  that  they  (the  tenants),  on  quitting  the 
farm,  should  not  sell  or  take  away  the  manure  which  should  then 
be  in  the  fold,  but  should  leave  it  to  be  expended  on  the  land  by 
the  landlord  or  his  succeeding  tenant.  The  custom  of  the  country 
where  the  lands  lay  was,  that  the  outgoing  tenant  was  to  be 

(1)  Clarke  v.   Roystone  (1845)   13  Agricultural    Holdings    Act,    1883 

M.  &  W.  752.     But  see,  as  to  manure  (46  &  47  Vict.  c.  61),  section  1,  and 

purchased  or   resulting   from   stuff  1st  schedule,  part  3  (22)  and  (23), 

not  produced  on  the    holding,  the  and  section  55. — B.  0. 
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Roberts  bound  to  leave  the  manure  in  the  fold,  and  was  entitled  to  be 
Barker.  Paid  for  it  by  the  landlord  or  his  succeeding  tenant.  On  the 
plaintiff  quitting  the  farm,  in  1831,  there  was  manure  in  the 
fold  of  the  value  of  SSI.  12a.,  and  the  action  was  brought  to 
recover  that  amount,  and  a  further  sum  of  752.,  the  balance  of 
the  valuation  of  the  tillages.  The  defendant  claimed,  under  his 
set-off,  75Z.  for  half  a  year's  rent ;  and  the  question  on  that  point 
was  as  to  the  termination  of  the  tenant's  year,  and  as  to  his 
being  bound  to  pay  rent  up  to  Lady  Day,  he  having  quitted  the 
land  at  Candlemas,  and  the  homestead  on  May  Day.  At  the 
trial  all  the  facts  were  admitted ;  and  the  learned  Judge  non- 
suited the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  82Z.  12a.  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  be  paid  for  the  manure ;  and  for  the  sum 
of  108Z.  12*.  if  they  should  be  of  opinion,  also,  that  he  was  not 
[  *809  ]  liable  to  pay  rent  up  to  Lady  Day.  *The  principal  question  (l) 
was,  whether  the  words  in  the  lease,  binding  the  tenant  to  leave 
the  manure  in  the  fold,  to  be  expended  on  the  land  by  the  defen- 
dant or  his  subsequent  tenant,  excluded  the  custom  of  the  country, 
for  an  outgoing  tenant  to  be  paid  for  the  manure  in  the  fold. 

John  Williams  obtained  a  rule  for  entering  a  verdict  for  the 
plaintiff,  against  which  cause  was  shewn  by — 

Pollock  and  Milner,  who  relied  on  Webb  v.  Plummer  (2). 

John  Williams  and  Heaton,  contra,  relied  upon  Wigglesicorth 
v.  DaUison  (3),  and  Senior  v.  Annytage  (4). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B. : 

The  question  as  to  the  defendant's  demand  for  rent  was  deter- 
mined upon  the  argument.  The  only  point  remaining  for 
consideration  was,  the  claim  to  the  value  of  the  manure  left  by 
the  plaintiff  upon  his  quitting  the  farm.     It  was  admitted  on 

(1)  The   Court    disposed  of   the         (2)  21  E.  E.  479  (2  B.  &  Aid.  746). 
question  as  to  the  rent  upon  the         (3)  1  Doug.  201. 
argument.  (4)  17  E.  E.  627  (Holt,  N.  P.  197). 
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the  trial,  that  the  off-going  tenant  was  bound,  by  the  custom  Robbbts 
of  the  country,  to  leave  the  manure  on  the  premises,  and  was  babkbb. 
entitled  to  be  paid  for  it  by  the  landlord  or  the  succeeding  tenant ; 
but  in  this  case  the  parties  did  not  rely  on  the  custom.  They 
made  this  a  subject  of  express  stipulation.  The  original  lease 
contained  a  covenant,  that  the  tenant  on  quitting  the  farm  should 
not  sell  or  take  away  the  manure  which  should  then  be  in  the 
fold,  but  should  leave  it  to  be  expended  on  the  land  by  the  land- 
lord or  his  succeeding  tenant.  It  is  to  be  left  for  their  use,  and 
there  *is  no  provision  as  to  any  payment  in  respect  of  it.  It  was  [  »8io  ] 
contended,  that  the  stipulation  to  leave  the  manure  for  the  use 
of  the  lessors  was  not  inconsistent  with  the  tenant's  being  paid 
for  what  was  so  left ;  that  the  custom  to  pay  for  the  manure 
might  be  ingrafted  upon  the  engagement  to  leave  it  for  the  use 
of  the  lessors.  But,  if  the  parties  meant  to  be  governed  by  the 
custom  in  this  respect,  there  was  no  necessity  for  any  stipulation, 
as,  by  the  custom,  the  tenant  would  be  bound  to  leave  the 
manure,  and  would  be  entitled  to  be  paid  for  it.  It  was  altogether 
idle,  therefore,  to  provide  for  one  part  of  that  which  was  sufficiently 
provided  for  by  the  custom,  unless  it  was  intended  to  exclude  the 
other  part.  We  are  of  opinion,  therefore,  that  the  plaintiff  was 
not  entitled  to  be  paid  for  the  manure,  and  the  rule  must  be 
discharged.  RvU  digcharged. 


DOE    d.     ANN    MEYRICK  v.    MARY    MEYRICK,        isss. 

Exch.  oj 
Pleas. 

[820] 


Widow.  Exch.  of 

(1  Crompton  &  Meeson,  820—827 ;  S.  C.  3  Tyrwh.  916 ;  2  L.  J.  (N.  S.)  Ex.  259.;  Pleas' 


A.  being  possessed  of  considerable  estates,  which  were  his  old  family 
estates,  and  having  also  purchased  several  estates  for  money  considera- 
tions, and  exchanged  several  parts  of  the  family  estates  for  other  lands, 
and  amongst  others  for  the  estate  in  question,  devised  as  follows :  "  I  give 
and  devise  all  my  messuages,  tenements,  mills,  lands,  rents,  heredita- 
ments, and  real  estates  whatsoever,  which  I  have  heretofore  from  time 
to  time  *  purchased '  from  different  persons  in  the  several  deeds  and  con- 
veyances thereof  named,  &c,  to  my  sisters  A.  M.  and  E.  M." :  Held, 
that  the  estate  which  the  testator  had  obtained  in  exchange  passed  to 
his  sisters  under  this  devise  as  part  of  the  purchased  estates. 

Ejectment  brought  by  the  lessor  of  the  plaintiff,  as  devisee 
under  the  will  of  William  Meyrick,  clerk,  to  recover  *the  possession       [  *82i  ] 
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dob  <L  of  a  farm  called  Galanddu,  in  the  county  of  Anglesey.    A  verdict 
Mbyrick 

v.  was  taken  for  the  plaintiff  by  consent,  subject  to  the  opinion  of 

Mbybick.  the  Court  Qn  the  foliowing  ca8e  . 

The  Reverend  William  Meyrick  was  the  owner  of  considerable 
estates  in  the  county  of  Anglesey,  and,  before  the  making  of  the 
will  hereafter  mentioned,  purchased  for  money  considerations 
several  estates  in  the  same  county,  the  yearly  rents  of  which 
purchased  estates  amounted  at  the  time  of  his  death  to  1002.  a 
year.  He  likewise  exchanged  several  parts  of  the  family  estate 
for  other  lands ;  and  amongst  the  rest  he  exchanged  certain 
messuages  and  lands  with  one  Holland  Griffith,  for  a  farm 
called  Galanddu,  being  the  premises  in  question,  which  were 
situate  in  the  parish  of  Llanfechell,  and  which,  by  indenture 
dated  the  12th  of  November,  1796,  Griffith,  in  consideration  of 
certain  lands  to  be  conveyed  by  Meyrick,  and  of  80Z.  to  be  paid 
by  Meyrick,  conveyed  to  him  in  fee.  The  sum  of  801.  mentioned 
in  the  deed  was  not  paid  as  the  value  of  the  premises  comprised 
therein,  but  merely  to  balance  and  equalize  the  exchange.  Upon 
the  execution  of  the  indenture  of  the  12th  of  November,  1796, 
the  said  Holland  Griffith  and  William  Meyrick  entered  respec- 
tively into  possession  and  receipt  of  the  rents  and  profits  of  the 
said  exchanged  premises,  and  the  said  Holland  Griffith  is  still 
in  the  possession  and  receipt  of  the  rents  and  profits  of  the 
premises  given  him  in  exchange  ;  and  the  said  William  Meyrick 
entered  into  and  continued  in  possession  and  receipt  of  the  rents 
and  profits  of  the  said  premises  in  the  said  indenture  mentioned, 
called  Tyddyn  Gil  and  Galanddu,  and  continued  in  possession 
of  the  said  premises  called  Galanddu  until  the  time  of  his  death, 
which  happened  on  the  15th  of  October,  1819.  The  said 
William  Meyrick  made  his  will,  dated  the  25th  day  of  June, 
1816,  which  was  duly  executed  and  attested  in  such  manner  as 
f  *822  ]  is  required  for  passing  real  estates,  and  which  said  *will,  as 
regarded  his  real  estates,  was  in  the  following  words :  "I  give 
and  devise  all  and  every  my  several  messuages,  tenements, 
mills,  lands,  rents,  hereditaments  and  real  estate  whatsoever, 
situate  in  the  several  parishes  of  '  Llanfechell,'  Llanrhwydrys, 
Llanrhyddlad,  Llanphangelynho wnyn ,  Llanf airynenbull  and 
Henegluys,  or  elsewhere,  in  the  county  of  Anglesey,  which  I  have 
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heretofore  from  time  to  time  *  purchased  '  from  different  persons       Doe  <l 
in  the  several  deeds  of  conveyances  thereof  named,  and  which  „. 

are  now  vested  in  me  in  fee  simple,  or  in  some  other  person  or  Mbybiok« 
persons  to  and  for  my  use  and  benefit,  unto  and  to  the  use  and 
behoof  of  my  two  sisters,  Ann  Meyrick  and  Elizabeth  Meyrick, 
and  their  assigns,  in  equal  shares,  for  and  during  the  term  of 
their  joint  and  natural  lives,  and  for  the  life  of  the  survivor  of 
them ;  and  from  and  after  the  end,  expiration,  or  sooner  deter- 
mination of  either  and  both  of  these  estates,  by  forfeiture  or 
otherwise,  in  their  lifetimes  or  the  lifetime  of  the  survivor  of 
them,  then  to  the  use  and  behoof  of  the  Reverend  Lewis  Hughes, 
and  John  Jones,  the  younger,  of  Beaumaris,  gentleman,  and 
their  heirs,  during  the  joint  and  natural  lives  of  my  said  two 
sisters,  and  during  the  life  of  the  survivor  of  them,  in  trust  to 
support  and  preserve  the  contingent  uses  and  estates  hereinafter 
limited  from  being  defeated  or  destroyed,  and  for  that  purpose 
to  make  entries,  and  bring  actions  as  occasion  shall  be  and 
require,  but  nevertheless  to  permit  and  suffer  my  said  two  sisters, 
or  their  assigns,  and  the  survivor  of  them,  and  her  assigns,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  several 
messuages,  tenements,  mills,  lands,  rents,  and  hereditaments, 
for  their  use,  in  equal  shares,  during  their  joint  natural  lives, 
and  for  the  life  of  the  survivor  of  them ;  and  from  and  imme- 
diately after  the  decease  of  the  survivor  of  my  said  two  sisters,  I 
give  and  devise  all  that  messuage  or  tenement,  farm,  lands,  and 
hereditaments  and  premises,  with  the  appurtenances  thereto 
belonging,  called  by  the  name  of  Lucy,  otherwise  called  Tyddyn 
*Lucy,  situate  in  the  parish  of  Llanfechell  aforesaid,  now  or  late  [  *823  ] 
in  the  occupation  of  John  Parry,  his  under-tenants  or  assigns, 
and  all  my  estate,  right,  title  and  interest  in  and  to  the  same, 
(being  part  and  parcel  of  my  purchased  real  estates  aforesaid), 
unto  and  to  the  use  and  behoof  of  my  friend  Robert  Pritchard, 
gentleman,  his  heirs  and  assigns,  for  ever ;  and  as  to,  for,  and 
concerning  the  remainder  of  all  those  the  aforesaid  real  estates, 
by  me  heretofore  purchased  as  aforesaid,  I  give  and  devise  the 
same  and  every  part  and  parcel  thereof  unto  and  to  the  use  and 
behoof  of  my  dear  brother  Thomas  Meyrick,  his  heirs  and  assigns, 
for  ever."     The  tenement  called  Lucy,  otherwise  Tyddyn  Lucy, 
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DoEd.       devised  by  the  said  will,  was  purchased  by  the  said  William 
«,.  Meyrick  for  a  money  consideration.     The  said  William  Meyrick 

.Meyrick.  ^  on  the  15th  o{  October,  1819,  seised  of  the  estate  called 
Galanddu,  without  revoking  his  will,  leaving  the  said  Thomas 
Meyrick,  his  only  brother  and  heir-at-law,  and  his  said  two  sisters 
Ann  and  Elizabeth,  him  surviving.  The  said  Elizabeth  Meyrick 
died  on  the  21st  of  June,  1821,  leaving  her  brother  her  surviving. 
Upon  the  death  of  the  said  William  Meyrick,  the  said  Thomas 
Meyrick  came  into  possession  and  receipt  of  the  rents  and  profits 
of  the  said  premises  called  Galanddu,  and  continued  so  until  the 
time  of  his  death,  which  took  place  on  the  27th  of  January,  1831 ; 
and  the  defendant  Mary  Meyrick,  the  widow  and  devisee  of  the 
said  Thomas  Meyrick,  has  ever  since  his  death  continued  in 
adverse  possession  and  receipt  of  the  rents  and  profits  of  the 
said  premises  called  Galanddu,  for  the  recovery  of  which  pre- 
mises this  ejectment  is  brought  by  the  said  Ann  Meyrick,  the 
lessor  of  the  plaintiff,  as  devisee  as  aforesaid  of  the  said  William 
Meyrick,  against  the  defendant  Mary  Meyrick,  as  devisee  of  the 
said  Thomas  Meyrick.  The  question  for  the  opinion  of  the  Court 
is,  whether  the  said  premises  called  Galanddu,  conveyed  to  the 
[  *824  ]  said  William  Meyrick  as  above-mentioned,  passed  by  *the  will 
of  the  said  William  Meyrick  to  Ann  Meyrick,  the  lessor  of  the 
plaintiff,  as  part  of  his  purchased  estates  ? 

Follett,  for  the  plaintiff : 

The  question  is  as  tj  the  meaning  of  the  word  "  purchased  ?  " 
There  are  two  modes  of  acquiring  land,  viz.  by  descent,  or  by 
purchase.  Littleton  says  in  his  Tenures,  s.  12,  "  Also,  purchase 
is  called  the  possession  of  lands  or  tenements  that  a  man  hath 
by  his  deed  or  agreement,  unto  which  possession  he  cometh  not 
by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins, 
but  by  his  own  deed."  And  Lord  Coke  in  his  commentary  upon 
that  says,  "A  purchase  is  always  intended  by  title,  and  most 
properly  by  some  kind  of  conveyance,  either  for  money,  or  some 
other  consideration,  or  freely  of  gift;  for  that  is  in  law  also  a 
purchase.  But  a  descent,  because  it  cometh  merely  by  act  of 
law,  is  not  said  to  be  a  purchase ;  and  accordingly  the  makers 
of  the  Act  of  Parliament  in  1  Hen.  V.  c.  5,  speak  of  them  that 
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have  lands  by  purchase  or  descent  of  inheritance.    And  so  it  is        Doe  d. 

of  an  escheat  or  the  like,  because  the  inheritance  is  cast  upon        eykick 

or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own     Meykick. 

deed  or  agreement,  as  our  author  here  saith."     There  is  no 

question,  therefore,  that  the  word  "  purchase"  applies  to  lands 

which  a  man  has  got  by  any  other  means  than  by  descent  or 

by  operation  of  law.     There  is  nothing  on  the  face  of  the  will 

to  shew  that  the  testator  used  the  word  in  other  than  the  legal 

sense.     The  only  difficulty  is,  whether  "  purchased"  means  legal 

purchase  or  land  bought?    If  there  is  nothing  in  the  will  to 

shew  that  the  testator  meant  to  use  the  words  in  other  than  the 

legal  sense,  the  lands  would  pass  by  the  will  to  the  plaintiff. 

The  question  is,  whether,  where  you  find  the  word  "  purchased  " 

in  a  will,  it  must  not  be  taken  in  the  legal  sense,  unless  you  find 

something  there  to  shew  that  the  testator  meant  to  use  it  in 

another   sense?    It  is  evident  that  this  will  was  drawn  by  a 

lawyer  ;  and  the  fair  inference  from  that  is,  that  whatever  *the       [  *825  ] 

testator  took  by  conveyance  was  intended  to  pass.     The  rule  is 

this,  that  words  in  wills  or  deeds  must  be  taken  prima  facie  to 

be  used  in  their  legal  sense,  unless  there  is  something  to  shew 

that  the  testator  intended  otherwise.     There  is  here  something 

more  than  the  word  "purchased."     The  words  are,  "which  I 

have  heretofore  from  time  to  time  purchased   from  different 

persons  in  the  several  deeds  of  conveyances  thereof  named,  and 

which  are  now  vested  in  me  in  fee  simple,"  &c.    What  reason  is 

there  that  he  should   use  those  words,  unless  he  intended  to 

include  all  lands  conveyed  to  him  by  deeds  of  conveyance  ?    If 

there  be  a  doubt  as  to  the  legal  meaning  of  the  will,  the  legal 

meaning  of  the  words  must  be  taken. 

(Lord  Lyndhurst,  C.  B. :   Supposing  a  word  has  a  popular 
meaning,  and  a  technical  meaning,  in  which  must  it  be  read  ?) 

Prima  facie  in  a  technical  sense.  The  word  "  purchased  "  has 
a  strict  legal  meaning.  Besides,  the  testator  refers  to  the  estates 
purchased  "in  the  several  deeds  of  conveyances  named,  and 
vested  in  him  in  fee."  It  is  quite  clear  that  those  words  would 
include  the  lands  conveyed  to  him  in  exchange. 
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Dob  d.  Lloyd,  contra  : 

Mbybiok 

v.  If  the  word  "  purchased  "  had  a  clear  legal  meaning,  like  the 

word  "  heir,"  the  onus  of  shewing  that  they  were  intended  to  be 

used  in  a  different  sense  might  be  thrown  on  the  defendant. 

But  the  word  (<  purchased  "  has  a  popular  meaning,  not  like  the 

word  "heir,"  which  has  a  strict  legal  meaning.     In  common 

parlance  the  word  "  purchased  "  means  "  bought."    The  testator 

had  a  family  estate,  and  other  lands  which  he  had  bought,  and 

he  makes  the  distinction  between  his  family  estates  and  the 

lands  which  he  had  bought  with  his  savings.     It  is  quite  clear 

that  he  intended  that  his  brother  Thomas  Meyrick  should  have 

the  family  estate.     Those  acquired  from  his  own  savings  he 

gives  to  his  sisters.     The  devise  as  to  Tyddyn  Lucy  shews  what 

he  means  by  the  word  "purchased."     He  there  uses  the  same 

[  *826  ]       word,  and   that  was  undoubtedly   *purchased  property  in   the 

popular  sense  of  the  word. 

Follett,  in  reply : 

If  words  are  to  be  construed  according  to  their  popular  sense, 
they  might  have  a  different  meaning  in  different  parts  of  the 
country ;  and  therefore  it  is  much  safer  to  adhere  to  the  strict 
rule.  The  word  means  purchased  either  by  money  or  money's 
worth. 

(Bayley,  B. :  I  think,  prima  facie,  it  means  lands  for  which 
he  has  given  money.) 

Taking  it  in  its  legal  sense,  it  means  lands  acquired  in  the 
way  these  were.  Suppose  it  be  said,  that  the  word  "  purchased  " 
has  not  the  meaning  contended  for ;  it  may  almost  be  said 
that  the  word  "bought"  has  that  meaning,  because  the  lands 
in  question  are  lands  for  which  the  testator  had  given  value. 
All  that  the  plaintiff  has  to  make  out  is,  that  they  come  within 
the  meaning  of  the  words  used  in  the  will.  They  are  to  be 
taken  in  their  legal  sense;  and  if  the  Court  can  give  effect  to 
the  will,  taking  the  word  in  the  legal  sense,  they  ought  to  do 
so.     There  is  nothing  here  to  shew  a  contrary  intention. 
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(Bayley,  B. :  I  have  this  difficulty.     Suppose  the  title  to  the  Doe  d. 

lands  acquired  by  exchange  was  defeated,  and  the  land  was  r. 

recovered  from  the  devisee,  who  would  take  the  lands  given  in  Mbteick- 
exchange  ?) 

The  party  who  was  to  have  the  substituted  property  would  take 

the  lands  originally  given  in  exchange.    The  heir-at-law  would 

hold  them  in  trust  for  him. 

Cur.  adv.  vult. 

Lord  Lyndhurst,  C.  B.,  now  delivered  the  judgment  of  the 
Court : 

The  question  is,  whether  the  lands  which  the  testator  had 
obtained  by  exchange  passed  under  this  devise  to  his  sisters? 
and  we  are  of  opinion  that  they  did.  The  devise  is  in  these 
terms :  "  I  give  and  devise  all  and  every  my  several  messuages, 
tenements,  mills,  lands,  rents,  hereditaments,  and  real  estates 
whatsoever,  situate  in  the  ^several  parishes  of  Llanfechell,  &c,  [  *827  ] 
or  elsewhere,  in  the  county  of  Anglesey,  which  I  have  heretofore 
from  time  to  time  purchased  from  different  persons  in  the  several 
deeds  of  conveyances  thereof  named,  and  which  are  now  vested 
in  me  in  fee  simple,  or  in  some  other  person  or  persons  to  and 
for  my  use  and  benefit,  unto  and  to  the  use  and  behoof  of  my 
sisters,  Ann  Meyrick  and  Elizabeth  Meyrick."  Whether  we 
consider  the  word  "purchased"  in  its  general  or  its  legal  sense, 
the  lands  so  acquired  are  comprehended  within  it.  They  were 
purchased,  not  indeed  with  money,  but  with  other  lands  which 
were  given  for  them;  and  we  are  bound  to  give  the  word  its 
usual  interpretation,  unless  there  is  some  circumstance  to  shew, 
and  to  shew  clearly,  that  the  testator  intended  to  use  it  in  a 
different  sense.  No  such  circumstance  appears  in  the  will,  or 
was  suggested  at  the  Bar ;  and  we  are  of  opinion,  therefore,  that 
the  land  in  question  passed  by  the  devise,  and  that,  consequently, 
there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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^  WISDOM  v.  HODSON  and  Another. 

[  8l1  ]  (3  Tyrwhitt,  811— 817.) 

Trespass  against  two  for  assaulting  plaintiff  and  tearing  his  clothes. 
The  fourth  plea  stated,  that  before  the  committing  those  trespasses, 
plaintiff  was  found  by  defendant  on  the  land  of  W.  S.  in  search  of  game, 
without  the  licence  and  against  the  will  of  W.  S.,  and  that  plaintiff  had 
in  his  possession  a  hare  which  appeared  to  have  been  recently  killed. 
Whereupon  one  defendant  as  servant  of,  and  by  command  of  W.  S. 
demanded  the  hare,  which  plaintiff  refused  to  deliver,  and  retained  in  his 
possession.  That  afterwards,  and  just  before  committing  the  trespasses, 
the  said  defendant  demanded  the  hare  from  the  plaintiff,  and  because  he 
refused  to  deliver  it,  and  kept  it  in  his  possession,  both  defendants,  as 
such  servants,  and  by  such  command,  in  order  to  take  the  same  for  the 
use  of  W.  S.,  seized  the  plaintiff  and  took  it  from  him,  according  to  the 
form  of  the  statute  (viz.  1  &  2  Will.  IV.  c.  32,  s.  36). 

The  fifth  plea  stated,  that  just  before  the  trespasses,  the  plaintiff  had 
in  his  possession  a  dead  hare  belonging  to  W.  S.  without  his  leave  and 
licence ;  wherefore  defendants  did,  as  his  servants,  and  by  his  command, 
demand  the  same  from  the  plaintiff,  which  he  refused  to  deliver,  and 
detained;  whereupon  the  defendants,  as  such  servants,  &c,  seized  the 
plaintiff  (concluding  as  in  the  former  plea). 

The  replication  to  the  fourth  plea  stated,  that  at  the  several  times  of 
the  demands  of  the  defendant  and  refusal  by  the  plaintiff,  the  plaintiff 
was  lawfully  on  the  highway.  A  similar  replication  to  the  demand  and 
refusal  in  the  fifth  plea. 

On  demurrer  to  the  replications  it  was  held,  that  the  fourth  plea  was 
bad,  for  not  sufficiently  shewing  when  the  second  demand  was  made,  or 
that  it  was  made  on  the  land  of  W.  S. ;  and  that  the  fifth  plea  was  also 
bad,  for  not  stating  that  the  defendants  gently  laid  their  hands  on  the 
plaintiff  in  order  to  take  the  game,  and  that  because  he  resisted,  they 
necessarily  committed  the  trespasses  complained  of,  doing  as  little 
damage,  and  using  as  little  violence  to  the  plaintiff  as  they  could  on 
that  occasion. 

Trespass.  The  first  count  waB  for  assaulting  the  plaintiff, 
tearing  his  clothes,  and  falsely  imprisoning  him.  The  second, 
for  assaulting  the  plaintiff  and  tearing  his  clothes.  The  third, 
for  assaulting  plaintiff  and  taking  from  him  a  hare.  The  fourth, 
for  a  common  assault.  Pleas :  first,  not  guilty ;  second,  tender 
by  defendant  Hodson ;  third,  a  like  tender  by  both  defendants 
(both  specially  pleaded).  Fourth  plea,  as  to  the  assaulting  the 
plaintiff,  seizing  and  laying  hold  of  him,  and  a  little  tearing  &c. 
his  clothes,  as  in  the  first  count  mentioned,  that  before  the 
committing  of  the  same  trespasses,  or  any  or  either  of  them, 
or  any  part  thereof,  to  wit,  on  &c,  the  said  plaintiff  was  found 
by  the  defendant  Hodson  upon  certain  land  of  and  belonging 
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to  W.  S.  and  in  his  occupation  in  the  county  aforesaid,  in  search      Wisdom 

and  pursuit  of  game,  without  the  licence  or  consent,  and  against      hodson. 

the  will  of  the  said  *W.  S.,  and  the  said  plaintiff  then  and  there       [  *812  ] 

had  in  his  possession  certain  game,  to  wit,  a  hare,  which  then 

and  there  appeared  to  have  been  and  had  been  recently  killed. 

Whereupon  the  said  defendant  (Hodson)  then  and  there,  as  the 

servant  and  by  the  command  of  the  said  W.  S.,  did,  as  such 

servant  and  by  such  command,  demand  from  the  said  plaintiff 

the  said  game  so  in  the  possession  of  the  said  plaintiff  as  last 

aforesaid,  which   the  said  plaintiff  then  and  there  refused  to 

deliver  to  him  the  said  defendant  as  such  servant  as  aforesaid, 

and  the  said  plaintiff  then  and  there  kept  and  had  the  said  game 

in  his  possession  until  and  at  the  time  when  &c.  in  the  first 

count  mentioned.     And  the  said  defendant  Hodson  afterwards, 

and  just  before  the  said  time  when  *&c,  in  the  said  first  count       [  '813  ] 

mentioned,  as  the  servant  and  by  the  command  of  the  said 

W.   S.,  demanded   the  said  game  from  the  said  plaintiff,  and 

because  the  said  plaintiff  then  and  there  refused  to  deliver  up 

the  same,  and  kept  and  had  the  same  in  his  possession  until  and 

at  the  said  time  when  &c.  in  the  said  first  count  mentioned,  they 

the  said  defendants,  as  such  servants,  and  by  such  command 

as  aforesaid,  at  the  same  time  when  &c.  in  the  said  first  count 

mentioned,  in  order  to  seize  and  take  from  the  said  plaintiff  the 

said  game  so  found  and  being  in  his  possession  as  aforesaid,  for 

the  use  of  the  said  W.  S.,  who  was  then  and  there  entitled  to 

the  said  game  upon  the  said  land,  seized  and  laid  hold  of  the 

said  plaintiff,  and  did  then  and  there,  as  such  servants,  and  by 

such  command  as  aforesaid,  seize  and  take  the  said  game  from 

him  for  the  use  of  the  said  W.  S.,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided ;  and  in  so  doing  they 

the  said  defendants  did  necessarily  and  unavoidably  a  little  rend 

and  tear  and  damage  the  clothes  and  wearing  apparel  of  the  said 

plaintiff,  as  in  the  said  first  count  mentioned,  which  are  the 

same  supposed  trespasses  in  the  introductory  part  of  the  said 

plea  mentioned.    Verification. 

Fifth  (and  last)  plea  by  both  defendants  to  the  same  trespasses. 
That  heretofore,  and  just  before  the  committing  of  the  same 
trespasses,  to  wit,  on  &c.  the  said  plaintiff  had  in  his  possession 


784  1888.    EX.     8  TYRWHITT,  818—815.  [bjl 


Wisdom  certain  game,  to  wit,  a  certain  dead  hare,  of  and  belonging  to 
Hodbon.  the  said  W.  S.  without  the  leave  and  licence  of  the  said  W.  S. 
Wherefore  the  said  defendants,  then  and  there  being  the  servants 
of  the  said  W.  S.,  did,  as  such  servants  as  aforesaid,  and  by  the 
command  of  the  said  W.  S.,  just  before  the  said  time  when  (fee- 
in  the  said  first  count  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  demand  from  the  said  plaintiff  the  said  game 
[  *8U  ]  so  in  the  ^possession  of  the  said  plaintiff  as  last  aforesaid,  which 
the  said  plaintiff  then  and  there  refused  to  deliver  to  them  the 
said  defendants ;  and  the  said  plaintiff  then  and  there  detained 
and  kept  the  same  in  his  possession,  without  the  consent  and 
against  the  will  of  the  said  W.  S.,  until  and  at  the  said  time 
when  &c.  in  the  said  first  count  mentioned ;  whereupon  they  the 
said  defendants  (as  in  fourth  plea  to  the  end). 

Replications — Similiter  to  first,  and  traversing  second  and 
third  pleas.  To  fourth  plea,  that  at  the  several  times  of  making 
the  said  demands  by  the  said  defendants,  and  of  the  refusal  of 
the  said  plaintiff  in  the  said  fourth  plea  respectively  mentioned, 
and  also  at  the  same  time  when  &c.  in  that  plea  mentioned,  the 
plaintiff  was  lawfully  in  and  upon  the  King's  highway,  in  the 
peace  of  our  lord  the  King.     Verification. 

The  replication  to  the  last  plea,  after  protesting  that  the 
plaintiff  had  not  in  his  possession  a  dead  hare  of  and  belonging 
to  the  said  W.  S.,  in  manner  and  form  as  in  that  plea  alleged, 
stated,  that  at  the  time  of  making  the  demand  and  refusal  in 
that  plea  mentioned,  and  at  the  said  time  when  &c,  he  the 
said  plaintiff  was  lawfully  in  and  upon  the  King's  highway,  in 
the  peace  of  the  King.    Verification. 

Rejoinder  of  similiter  to  the  second  and  third  pleas,  and 

Special  demurrer  to  the  fourth  replication,  shewing  for  causes 
that  although  the  defendants,  in  and  by  their  fourth  plea,  have 
stated  and  alleged  that  the  plaintiff  then  and  there  had  the  said 
game  in  his  possession  until  and  at  the  said  time  when  <fec.  in 
the  said  first  count  mentioned,  which  from  the  context  of  the 
said  plea  amounts  to  an  allegation,  that  the  said  plaintiff  had 
the  said  game  at  the  same  time  when  &c.  upon  the  said  land, 
of  and  belonging  to  the  said  W.  S.  and  in  his  occupation  in  the 
[  *816  ]      said  fourth  plea  mentioned,  and  ^although  the  said  plaintiff 
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hath  by  his  said  replication  attempted,  in  an  indirect  manner,  Wisdom 
to  traverse  and  put  in  issue  that  fact,  by  alleging  that  the  said  hodsok. 
plaintiff  was  at  the  said  time  when  &c.  in  the  King's  highway, 
yet  the  said  plaintiff  hath  concluded  his  replication  with  a 
verification,  instead  of  concluding  to  the  country.  Also  for  that 
the  said  plaintiff  hath  not  alleged  in  his  said  replication  that  the 
said  King's  highway  was  not  part  of  the  said  land  of  the  said 
W.  S.  in  the  said  fourth  plea  mentioned,  and  hath  not  by  his 
said  replication  sufficiently  traversed  or  confessed  and  avoided 
the  said  fourth  plea ;  also  for  that  the  said  replication  is 
informal,  and  concludes  with  verification  instead  of  to  the 
country,  which  tends  to  prolixity.  General  demurrer  to  the  last 
replication.     Prayer  of  imparlance  and  joinder  of  demurrer. 

Thesiger  for  the  defendants,  and  in  support  of  the  demurrer : 

The  fourth  plea  is  not  answered ;  for  a  person  found  on  land 
with  game  in  his  possession  cannot  escape  the  demand  of  it  by 
stepping  into  a  highway. 

(Lord  Lyndhurst,  C.  B. :  Suppose  that  he  was  found  on  the 
land  with  game  in  his  possession,  and  that  a  proper  demand  was 
there  made,  it  does  not  appear  from  the  plea  that  that  demand 
on  the  land  was  followed  up  by  any  act  there  at  that  time. 
Nothing  on  the  plea  sufficiently  shews  when  the  second  demand 
was  made.  It  might  have  been  made  at  a  time  distinct  from 
that  when  the  plaintiff  was  found  on  the  land,  and,  for  all  that 
appears,  at  some  other  place.  The  words  "then  and  there" 
may,  as  far  as  the  defendant  Hodson  is  concerned,  apply  to  the 
place  where  he  is  stated  to  have  acted,  but  not  to  that  where 
both  defendants  are  introduced.  Consistently  with  this  plea, 
one  defendant  *might  have  demanded  the  hare  on  the  land,  and  [  *816  ] 
might  have  gone  and  demanded  it  again  three  days  after  and 
at  another  place.  Unless  such  a  state  of  facts  would  justify  the 
defendants  under  this  Act,  the  plea  is  bad.  It  is  probable  that 
the  fact  may  have  been,  that  the  defendant  Hodson,  when 
reinforced  on  the  road  by  the  other  defendant,  came  up  and 
again  demanded  the  hare ;  but  the  question  here  turns  on  the 
validity  of  the  plea.    If  the  defendant's  act  could  have  been 
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Wisdom      justified  by  fresh  pursuit,  and  that  would  be  necessary  to  support 
Hodson.      the  defence,  it  has  not  been  stated.) 

The  last  plea  is  good,  for  the  replication  admits  the  hare  to  be 
the  property  of  W.  8.  and  illegally  in  the  defendant's  hands. 
Then  the  plaintiff  was  bound  to  deliver  it  on  demand  by  a  party 
deputed  by  W.  S.  Rex  v.  Milton  (l)  shews  that  the  owner  may 
retake  his  goods  by  force  from  a  person  wrongfully  refusing  to 
deliver  them  up. 

Lord  Lyndhurst,  C.  B. : 

This  plea  seeks  to  excuse  a  violence  to  the  person;  then 
should  it  not  have  stated  that  the  defendants  molliter  manu* 
impoMierunt,  and  that  because  the  plaintiff  resisted,  the  defendants 
necessarily  did  the  acts  complained  of  in  the  declaration,  using 
no  more  force  than  was  necessary  ?  At  present  it  does  not  shew 
that  the  seizure  was  necessary.  Had  excess  existed,  it  might 
have  been  newly  assigned. 

Baylry,  B. : 

I  think  the  fourth  plea  bad,  for  the  reasons  which  have  been 
assigned.  I  am  also  of  opinion  that  the  fifth  plea,  in  order  to 
justify,  should  have  shewn  a  cause  for  the  wrongful  acts  charged 
co-extensive  with  them.  That  has  not  been  done,  and  the  plea 
is  therefore  bad. 

[  817  ]  Vaughan  and  Bolland,  Barons,  concurred. 

It  was  intimated  that  the  special  pleas  might  be  withdrawn  on 
payment  of  costs,  as  by  section  47  of  the  Act  the  defence  might 
have  beeh  given  in  evidence  under  the  general  issue. 

(1)  Moo.  &  Mai.  107. 
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CASES    AT    NISI    PRIUS. 


M'KONE  v.   WOOD.  i»i. 

June  14. 
(5  Car.  &  P.  1—2.)  

In  an  action  against  a  party,  for  keeping  a  dog  accustomed  to  bite  *-     ■• 

mankind,  it  is  not  essential  that  the  dog  should  be  his ;  if  he  harbours 
the  dog,  or  allows  it  to  be  at,  and  resort  to,  his  premises,  that  is 
sufficient. 

Case  for  keeping  a  dog  accustomed  to  bite  mankind.  Plea, 
general  issue. 

On  the  part  of  the  plaintiff,  it  was  proved,  that  the  dog  had 
bitten  the  plaintiff,  and  that  it  had  bitten  two  other  persons 
before ;  but  one  of  the  witnesses,  who  proved  that  he  had  made 
a  complaint  to  the  defendant  respecting  the  dog,  stated,  that  the 
defendant  had  told  him  that  the  dog  belonged  to  a  person  who 
had  been  his  servant,  but  who  had  left  him. 

It  was  also  proved,  on  the  part  of  the  plaintiff,  that  the  dog 
was  Been  about  the  defendant's  premises,  both  before  and  after 
the  time  when  the  plaintiff  was  bitten. 

Campbell,  for  the  defendant,  submitted  that  there  was  not         [  2  ] 
sufficient  evidence  to  shew  that  this  was  the  defendant's  dog; 
but,  on  the  contrary,  it  was  shewn  that  it  was  not.    He  therefore 
contended  that  the  defendant  was  not  liable  in  this  action. 

Lord  Tentebden,  Gh.  J. : 

It  is  not  material  whether  the  defendant  was  the  owner  of  the 

dog  or  not ;  if  he  kept  it,  that  is  sufficient ;  and  the  harbouring 

a  dog  about  one's  premises,  or  allowing  him  to  be  or  resort  there, 

is  a  sufficient  keeping  of  the  dog  to  support  this  form  of  action. 

It  was  the  defendant's  duty,  either  to  have  destroyed  the  dog, 

or  to  have  sent  him  away,  as  soon  as  he  found  that  he  was 

mischievous. 

Verdict  for  the  plaintiff.     Damages,  51. 
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1831-  CROOKSHANK  r.    ROSE. 

July  2. 

(5  Car.  &  P.  19—20 ;  S.  C.  1  Moody  &  Bob.  100.) 


[19] 


A  publican  took  from  a  person,  who  boarded  and  lodged  in  his  house, 
a  bill  and  a  note,  both  at  one  time,  for  his  score,  part  of  which  consisted 
of  a  demand  for  spirits,  but  not  to  the  amount  of  either  bill  or  note ; 
money  was  also  paid  On  account :  Held,  in  an  action  on  the  securities, 
that,  although  they  were  given  at  the  same  time,  the  plaintiff  might 
recover  on  one  of  them,  and  also  that  he  might  apply  the  money  paid 
in  reduction  of  the  demand  for  spirits,  although  such  demand  could 
not  be  recovered,  in  consequence  of  the  Act  of  the  24  Geo.  II.  c.  40, 
s.  12. 

Assumpsit  on  a  promissory  note  for  1(M.  8s.  6d.  made  by  the 
defendant,  payable  on  demand,  and  a  bill  of  exchange  for  102. 7s., 
drawn  by  the  plaintiff  and  accepted  by  the  defendant,  payable  at 
eighty-one  days  from  the  date. 

It  appeared  that  the  defendant,  who  was  a  seafaring  man, 
lodged  at  a  public  house,  which  was  kept  by  the  plaintiff,  and 
the  bill  and  note  were  given  at  the  same  time  for  the  defendant's 
score,  amounting  to  202.  10a.  6d.,  being  partly  for  board  and 
lodging,  and  partly  for  spirituous  liquors  consumed  by  him  in 
the  public  room ;  but  the  witness  who  proved  it,  said,  that  the 
demand  for  those  liquors  did  not  equal  the  amount  either  of  the 
bill  or  the  note.  Small  sums  had  been  paid  at  different  times  on 
account. 

Campbell,  for  the  defendant,  contended,  on  the  authority  of 
Scott  v.  Gillmore  (l),  that  the  plaintiff  could  not  recover. 

Lord  Tenterden,  Ch.  J. : 

It  is  quite  clear  that  some  part  of  the  consideration  is  for 
spirits,  but  not  to  the  full  amount  of  either  of  the  securities. 
Therefore,  it  seems  to  me,  that  the  plaintiff  may  recover  on  one 
of  them. 

Campbell  : 

I  submit,  that  as  they  were  given  at  one  time,  for  one  account, 
they  are  both  bad. 

(1)  12  ft.  R.  641  (3  Taunt.  226). 
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Lord  Tenterden,  Ch.  J. :  Cbookshank 

v. 
You  may  just  as  well  say  *that  they  are  both  good  ;  you  have        rose. 

no  more  right  to  say  the  one  than  the  other ;   but  money  has        L  *20  J 

been  paid  on  account. 

Campbell  : 
The  money  paid  must  be  applied  to  a  legal  debt. 

Lord  Tenterden,  Ch.  J. : 

They  may  apply  it  to  what  part  they  please ;  may  they  not 
apply  the  cash  to  that  which  the  Act  says  they  shall  not 
recover  ? 

Campbell : 
I  submit  that  it  is  not  a  legal  debt. 

Talfourd,  for  the  plaintiff : 

The  Act  of  Parliament  says  only  that  the  party  shall  not 
recover — it  does  not  avoid  the  debt. 

Lord  Tenterden,  Ch.  J. : 

The  Act  does  not  avoid  the  security,  but  the  authority  cited 
goes  to  that  extent.  I  think  that,  if  the  plaintiff  takes  a  verdict 
for  the  amount  of  one  of  the  securities,  it  will  be  right. 

Campbell  assented  to  this,  and  the  plaintiff  had  a  verdict  for 
10Z.  7s. 

Talfourd  applied  for  immediate  execution. 

Lord  Tenterden,  Ch.  J.,  refused,  saying  that  he  did  not  think 
it  a  case  in  which  he  ought  to  give  it. 
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1831-  GLENESTER  v.  HUNTER. 

June  17. 
(5  Car.  &  P.  62—66.) 

r  62 1 

1      J  A  member  of  a  committee  of  management,  taking  an  active  part  in  the 

concerns  of  a  charitable  institution  supported  by  voluntary  contributions, 
is  liable  for  goods  furnished  by  a  tradesman  for  the  use  of  the  institution, 
although  it  appears  that  the  tradesman  did  not  furnish  them  on  any 
express  contract  with  the  committee,  but,  having  before  the  formation 
of  the  committee  furnished  goods  on  the  credit  of  an  individual  manager, 
continued  to  send  them  in  afterwards  on  orders  given,  as  before,  by 
the  servants  of  the  institution,  without  any  inquiry  as  to  who  was 
liable  to  pay  him. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiff  was  a 
butcher,  and  the  defendant  one  of  the  committee  of  managers 
of  the  Royal  Western  Hospital.  The  claim  was  for  meat 
furnished  for  the  use  of  tfce  hospital  from  the  8th  of  May  to 
[  *63  ]  October,  1829.  The  institution  had  at  first  *been  under  the 
management  of  a  person  named  Sleigh,  on  whose  credit  the 
plaintiff  had  for  some  time  furnished  goods,  before  any  com- 
mittee of  the  governors  was  formed ;  and  it  appeared  that  the 
goods  in  question  were  ordered  by  the  servants  of  the  hospital, 
in  the  same  manner  as  they  had  previously  been.  The  defendant 
became  a  member  of  the  committee  in  March,  1829.  The  com- 
mittee was  in  the  habit  of  meeting  about  once  a  month.  At  a 
meeting  on  the  6th  of  April,  1829,  the  defendant  acted  as 
chairman,  and  it  appeared  from  the  minutes  (which  were 
always  signed  by  the  chairman),  that  Mr.  Sleigh  called  the 
,  attention  of  the  committee  to  the  advantage  of  purchasing 
provisions  by  wholesale,  in  which  the  committee  concurred. 
Subscriptions  to  the  institution  were  paid  in  to  the  account  of 
the  committee  with  a  banker.  The  committee  examined  other 
tradesmen's  bills,  and  ordered  them  to  be  paid,  sometimes  in 
full,  sometimes  in  part  only ;  and  also  engaged  and  discharged 
servants.  On  one  occasion,  when  drugs  were  wanted,  it  was 
regularly  moved  and  seconded  that  they  should  be  bought ;  and, 
on  another  occasion,  the  form  of  a  letter  was  agreed  to,  which 
was  to  be  sent  to  the  ground  landlord  of  the  premises,  stating 
that  if  he  would  co-operate  with  the  committee  in  procuring 
funds,  they  would  take  a  lease  on  certain  terms.  The  defendant 
attended  at  various  meetings  of  the  committee,  during  the  period 
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in  which  the  plaintiff's  demand  accrued,  and  took  an  active  part  Glknester 
in  the  business.  Mr.  Sleigh  was  also  a  member  of  the  committee,  hunter. 
and  originated  most  of  the  propositions  which  were  adopted  by 
the  committee.  The  plaintiff's  bill  was  headed  "  Mr.  Sleigh's 
Hospital."  Three  receipts  had  been  given  for  sums  paid  on 
account,  one  was  "  Received  of  Mr.  Sleigh  ;  "  another  "  Received 
of  Mr.  Sleigh  &  Company,  the  Committee  of  the  Royal  Western 
Hospital,"  the  words  "Mr.  Sleigh  &  Company"  being  struck 
through  with  a  pen;  and  the  third  was  "Received  of  the 
Governors  of  the  Royal  Western  Hospital." 

Wilde,  Serjt.,  for  the  plaintiff,  contended,  that  although  the  [  64  ] 
defendant  was  only  a  subscriber  to  a  public  charity,  and  had  no 
personal  interest  in  the  subject-matter,  yet,  asta  committee  man, 
he  had  the  means  of  limiting  the  engagements  of  the  institution, 
and  also  of  being  acquainted  with  the  extent  of  its  resources.  When 
a  tradesman  sees  respectable  gentlemen  managing  a  concern  of 
this  kind,  may  he  not  reasonably  expect  to  be  paid  by  them. 
The  cases  of  Cidlen  v.  The  Duke  of  Queemberry(i),  and  Horsley 
v.  Bell  (2),  establish  the  principle  for  which  I  contend. 

Spankie,  Serjt.,  for  the  defendant : 

In  point  of  law,  when  a  man  seeks  to  charge  one  of  a  number 
of  persons  having  no  interest  in  the  matter,  he  must  shew  that 
those  persons  made  the  contract  with  him,  or  that  he  furnished 
the  goods  on  their  credit.  Cidlen  v.  The  Duke  of  Qiieensberry, 
and  Horsley  v.  Bell,  differ  from  the  present  case ;  for,  in  both, 
the  parties  sued  had  made  the  agreement  with  the  parties  suing ; 
and,  in  the  latter  case,  much  stress  is  laid  upon  the  improba- 
bility of  a  tradesman  making  a  contract  on  the  credit  of  tolls, 

(1)  1  Brown's  Ch.  Cas.,  p.  101.  shire,  against  the  commissioners 
The  marginal  note  of  this  case  is,  (named  in  the  Act  of  Parliament  for 
44  Committee  of  a  voluntary  society  carrying  it  on),  who  had  signed  the 
entering  into  agreements  with  trades-  several  orders.  The  principal  ques- 
men,  for  the  whole,  sufficient  to  make  tion  was,  whether  the  defendants  were 
them  parties  to  a  bill,  and  not  neces-  liable  in  their  private  capacities,  or 
sary  to  include  all  the  subscribers."  the  plaintiff  had  given  credit  to  the 

(2)  1  Brown's  Ch.  Cas.  101,  n.  *.  fund ;  and  it  was  held  that  they  were 
This  was  a  bill  filed  by  the  undertaker  personally  liable. 

of  a  navigation  at  Thirsk  in  York- 
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Glbnebter    which  it  was  in  the  power  of  the  defendant  to  raise  or  not  at 
hunteb.      pleasure.     But,  in  the  present  case,  there  is  no  power  to  raise 
money, 

Wilde,  Serjt.  in  reply : 

Though,  under  Horsley  v.  Bell  and  the  other  cases,  I  admit 
[  *65  ]  that  persons  may  so  limit  *  their  responsibility  as  to  prevent  their 
being  made  personally  liable  to  a  tradesman  ;  yet,  I  contend  also, 
under  those  cases,  that  when  there  is  a  committee  receiving 
funds,  paying  money,  meeting  at  stated  periods,  engaging  and 
discharging  servants,  &c,  it  must  be  taken  that  they  are  liable, 
unless  they  have  distinctly  intimated  to  the  tradesman  that  they 
do  not  intend  to  be  personally  answerable. 

Tindal,  Ch.  J.  (in  summing  up)  said : 

This  is  an  action  for  goods  sold  and  delivered  ;  and  the  question 
for  you  is,  with  whom  was  the  contract  for  the  sale  and  delivery 
of  those  goods  made.  But,  when  I  say  this,  I  do  not  mean  the 
very  individual  who  received  the  meat  or  gave  the  order,  because, 
in  all  probability,  it  would  be  a  menial ;  but  you  are  to  look  and 
see  who  were  the  masters  of  thoBe  persons.  It  is  not  necessary 
that  a  tradesman  should  know,  at  the  time  of  furnishing  the 
goods,  who  the  person  was  for  whom  they  were  obtained ;  but, 
if  they  are  obtained  by  an  agent,  and  it  is  afterwards  found  out 
that  he  had  a  principal,  the  tradesman  may  sue  the  principal. 
The  question,  therefore,  will  be  in  this  case,  whether  the  meat 
was  supplied  on  a  contract  made,  personally  and  individually, 
with  Mr.  Sleigh,  or  on  the  credit  of  the  persons  who  managed 
this  institution ;  for,  if  there  are  persons  who  manage  institu- 
tions of  this  description,  they  make  themselves  liable  for  the 
orders  given  by  their  servants.  The  question  therefore  is, 
whether  the  committee  did  so  conduct  and  hold  themselves  out 
as  the  managers  and  employers  of  the  persons  who  gave  the 
orders,  as  that  any  tradesman,  at  the  time  knowing  this,  might 
reasonably  conclude  that  he  was  supplying  his  goods  on  their 
credit.  It  appears,  that  the  defendant  became  a  committee-man 
in  March,  1829,  and  that  the  debt  was  incurred  during  the 
time  that  he  continued  so.     The  plaintiff  rests  his  claim  to  a 
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verdict  on  the  acts  of  these  persons,  claiming,  as  committee-men,  glenester 
to  control  the  proceedings.  It  appears  that,  on  one  occasion,  huntbb. 
Mr.  Sleigh  called  their  attention  to  *the  advantage  of  purchasing  [  *66  ] 
provisions  by  wholesale,  in  which  the  committee  concurred — 
Why  should  they  be  interested  in  this  matter,  unless  the  funds, 
over  which  they  had  the  control,  were  liable  to  the  payments  ? 
The  nature  of  the  letter  to  the  ground  landlord  seems  to  shew 
that  the  committee  considered  themselves  as  the  persons  who 
were  to  acquire  the  funds  by  which  the  concern  was  to  be  carried 
on.  The  examination  of  bills,  and  the  signing  of  cheques  for 
payment,  shew  that  the  committee  were  not  acting  as  if  the 
concern  was  under  the  control  of  Mr.  Sleigh  only.  In  the  case 
of  drugs,  it  appears  that  a  motion  was  made  and  seconded,  that 
they  be  bought ;  and  if  the  person  who  furnished  them  brought 
an  action,  there  is  no  doubt  that  the  committee  who  ordered 
must  pay.  The  question  is,  whether  you  see  any  difference 
between  articles  ordered  for  the  first  time  by  the  committee, 
and  those  things,  which,  being  necessary  for  the  ordinary 
support  of  the  charity,  had  been  at  first  furnished  on  the 
credit  of  Mr.  Sleigh  alone,  and  continued  to  be  supplied  without 
any  alteration  in  the  mode  of  ordering.  If  persons  hold  them- 
selves out,  they  make  themselves  virtually  liable,  as  much  as  if 
they  actually  made  the  contract ;  and  the  question  is,  whether 
these  gentlemen,  the  defendant  and  others,  did  so  act,,  as  that 
they  might  be  considered  as  the  masters  and  employers  of  the 
servants  by  whom  the  goods  were  obtained.  On  the  part  of  the 
defendant  it  was  shewn,  that,  on  some  occasions,  goods  were 
paid  for  by  Mr.  Sleigh,  which  had  been  furnished  by  this  very 
plaintiff;  and  the  defendant  says,  that  the  plaintiff  had  no  right, 
having  begun  on  Sleigh's  credit,  to  change :  and  undoubtedly 
he  had  not,  if  matters  remained  as  they  were.  But,  if  Sleigh 
had  left  and  parted  with  the  concern,  the  plaintiff,  if  he  went  on 
supplying,  might  sue  the  new  person,  though  at  the  time  he  did 
not  know  of  the  change.  His  Lordship,  after  further  commenting 
upon  the  evidence,  left  the  case  to  the  jury,  who  found  a 

Verdict  for  the  plaintiff. 
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i83i.  PINK  v.  SCUDAMORE,  HICKS,  and  SLEIGH. 

June  22.  7 


[71] 


(5  Car.  &  P.  71—73.) 

If  a  builder  do  work  at  an  intended  hospital  on  the  order  of  the 
physician  and  surgeon,  they  being  announced  to  deliver  lectures  there, 
and  being  members  of  the  provisional  committee,  such  builder  is  not 
bound  to  look  solely  to  the  funds  of  the  hospital  for  payment,  but  may 
sue  the  persons  who  gave  the  orders,  unless  he  was  distinctly  informed 
that  the  dealing  was  to  be  on  the  terms  of  looking  for  payment  to  the 
funds  of  the  hospital  only. 

Assumpsit  for  builder's  work  done  at  a  projected  hospital, 
called  "  The  Western  Hospital."  The  defendant  Hicks  pleaded 
the  general  issue,  and  the  other  defendants  suffered  judgment 
by  default. 

It  appeared  that  Mr.  Sleigh,  one  of  the  defendants,  had  pro- 
jected the  hospital  as  a  charitable  institution,  at  which  the  other 
defendants  were  to  be  physician  and  surgeon,  and  to  deliver 
lectures.  To  shew  a  joint  liability  to  the  present  demand, 
workmen  were  called,  who  proved  that  all  the  three  defendants 
consulted  together,  and  gave  directions  to  the  workmen  as  to 
various  things  for  the  accommodation  of  the  patients ;  and  that, 
by  the  permission  of  the  provisional  committee,  the  defendant 
Hicks  had  drawn  cheques  for  some  medicines  for  the  patients  of 
[  *72  ]  the  hospital,  *and  also  a  cheque  for  10/.,  the  proceeds  of  which 
had  been  paid  to  the  plaintiff.  All  the  defendants  were  members 
of  the  provisional  committee  for  managing  the  intended  hospital. 

Spankie,  Serjt.  for  the  defendant  Hicks : 

If  persons  engage  in  a  commercial  speculation,  it  may  be 
inferred  that  the  parties  who  are  to  participate  in  the  profits 
are  to  be  liable  for  the  expenses ;  but,  in  a  work  of  charity,  it  is 
clear  that  the  parties,  if  medical  men,  devote  their  time,  and 
if  not  so  their  subscriptions  to  the  charity;  but  no  one  is 
deceived ;  the  persons  who  deal  with  them  knowing  that  they 
look  for  payment  to  the  sums  subscribed.  The  defendants,  it  is 
true,  gave  directions  as  to  the  accommodation  of  the  patients ; 
that  was  mere  advice,  but  no  order.  This  is  not  like  the  case 
of  a  person  giving  directions  about  the  house  he  is  himself  to 
inhabit.     If  a  seaman  came  on  board  a  ship,  and,  seeing  any 
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t)iing  that  he  did  not  approve  of,  were  to  say,  pull  down  that  Pink 
bulk  head,  would  that  make  him  liable  to  the  ship  builder  ?  In  scudamorz. 
the  building  of  this  Court  my  learned  brother  and  myself 
suggested  many  alterations,  but  no  one  ever  thought  of  making 
us  liable  to  pay  for  it.  Could  it  be  supposed  that  the  plaintiff 
worked  at  the  hospital  on  the  credit  of  the  physician  and  the 
surgeon.  It  is  known  that  the  committee  of  a  charitable  institu- 
tion are  constituted  to  take  care  of  the  funds  subscribed,  and  not 
to  be  liable  to  the  tradesmen.  Committees  of  trading  companies 
act  for  gain,  but  the  committees  of  charitable  institutions  do  not. 
That,  therefore,  excludes  the  inference  that  things  are  done  on 
their  credit :  the  inference  that  arises  where  the  parties  act  for 
gain  being  excluded. 

Tindal,  Ch.  J.  (in  summing  up) : 

The  question  here  is,  whether  there  was  any  contract  by  all 
these  three  defendants.  Where  no  one  is  present  at  the  making 
of  any  contract,  and  there  is  no  correspondence,  a  jury  must 
look  at  the  facts,  to  see  who  the  contractors  are  ;  and  they  must 
*look  at  the  acts  of  the  pasties  while  the  work  is  going  on.  The  [  *7S  ] 
plaintiff  relies  on  the  fact  of  the  defendants  giving  orders ;  and 
he  also  says,  that  if  there  was  any  profit,  the  defendants  were 
jointly  to  derive  it,  as  they  were  to  give  lectures ;  and  it  is  shewn 
that  Mr.  Hicks  made  a  payment  for  part  of  the  plaintiff's  claim. 
On  the  part  of  Mr.  Hicks  it  is  contended,  that  the  design  origi- 
nated with  Mr.  Sleigh ;  and  that  all  that  Mr.  Hicks  did  was  as  a 
surgeon,  to  carry  on  the  objects  of  the  hospital.  The  defendants, 
no  doubt,  thought  the  funds  of  the  hospital  would  be  sufficient 
to  exonerate  them,  but  still  the  tradesmen  are  not  bound  by 
that,  unless  they  were  distinctly  told  that  th'ey  were  to  deal  on 
the  terms  of  looking  to  the  funds  of  the  hospital  only. 

Verdict  for  the  plaintiff  (l). 

(1)  See  the  case  of  Glenetter  v.  Hunter,  p.  790,  ante. 
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i83i.  COLLIER,  M.D.,  v.  SIMPSON. 

June  28. 
(5  Car.  &  P.  73—74.) 

L  '    -I  Slander.     The  words  imputed  the  prescribing  of  medicines  in  improper 

doses,  and  the  defendant  justified :  Held,  that  medical  books,  which  were 
stated  by  the  medical  witnesses  to  be  works  of  medical  authority,  could 
not  be  put  in,  to  shew  that  such  doses  were  sanctioned ;  but,  that  the 
medical  witnesses  might  be  asked  their  judgment,  and  the  grounds  of 
it,  which  might  in  some  degree  be  founded  on  these  books  as  a  part 
of  their  general  knowledge. 

Slander.  The  declaration  stated,  that  the  plaintiff  was  a 
physician,  and  that  the  defendant  spoke  certain  words,  imputing 
that  the  plaintiff  had  prescribed  improper  medicines  for  a  child. 
Pleas,  general  issue,  and  several  pleas  of  justification,  stating 
that  the  plaintiff  prescribed  corrosive  sublimate  in  too  large 
doses.     Replication,  cle  injuria. 

It  appeared  that  the  complaint  under  which  the  child  laboured 
was  water  on  the  brain. 

[  74  ]  Wilde,  Serjt.,  proposed  to  shew  that  the  prescriptions  were 

proper,   and  the   doses  not  too  large ;   and  wished  to  put  in 

medical  books  of  authority,  to  shew  what  was  the  received 
opinion  in  the  medical  profession. 

Tindal,  Ch.  J. : 

I  think  I  cannot  receive  medical  books. 

Wightman: 

When  foreign  laws  are  to  be  proved,  it  frequently  happens  that 
a  witness  produces  a  foreign  law  book,  and  states  it  to  be  a 
book  of  authority. 

Tindal,  Ch.  J.  : 

Physic  depends  more  on  practice  than  law.  I  think  you  may 
ask  a  witness,  whether,  in  the  course  of  his  reading,  he  has 
found  this  laid  down. 

Sir  H.  Halford,  the  President  of  the  College  of  Physicians, 
was  called.  He  stated  that  he  considered  the  medicine  proper, 
and  that  it  was  sanctioned  by  books  of  authority.     He  stated 
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that  the  writings  of  Dr.  Merriman  and  Sir  Astley  Cooper  were      collier 
considered  of  authority  in  the  medical  profession.  Simpson. 

Bompas,  Serjt. : 

I  submit  that  medical  books  cannot  be  cited — more  especially 
those  of  living  authors.  Sir  Astley  Cooper  and  Dr.  Merriman 
might  be  called. 

Wilde,  Serjt.  : 
I  wish  to  shew  that  these  books  are  acted  upon  by  persons  in 
the  medical  profession. 

Tindal,  Ch.  J. : 

I  do  not  think  that  the  books  themselves  can  be  read ;  but  I 
do  not  see  any  objection  to  your  asking  Sir  Henry  Halford  his 
judgment,  and  the  grounds  of  it,  which  may  be,  in  some  degree, 
founded  on  books,  as  a  part  of  his  general  knowledge. 

Verdict  for  the  plaintiff.     Damages,  40«. 


CHARLTON,  Esq.  v.  HILL.  i«si. 

July  17. 
(5  Car.  &  P.  147—148.)  _ 

The  clerk  of  the  course  at  a  race  cannot  set  off  a  claim  of  an  unpaid         L         J 
stake  due  from  the  plaintiff  on  one  race  against  a  stake  of  another  race 
won  by  the  plaintiff's  horse. 

The  clerk  of  the  course  at  a  race  cannot  bring  actions  for  unpaid 
stakes. 

Money  had  and  received.  Plea,  general  issue,  with  a  notice 
of  set-off.  The  defendant  was  clerk  of  the  course  at  the  Lichfield 
races  of  1880 ;  and  it  appeared  that  the  horse  of  the  plaintiff 
had  "  walked  over  "  for  the  Produce-stakes,  wThereby  the  plaintiff 
was  entitled  to  a  sum  of  252.,  which  sum  was  in  the  hands  of  the 
defendant  as  clerk  of  the  course.  On  the  part  of  the  defendant 
it  was  contended,  that  he  had  a  right  to  detain  this  sum  of  251, 
because  the  plaintiff  had  called  at  the  office  of  Mr.  Wetherby, 
(who  publishes  the  u  Eacing  Calendar,  and  is  authorized  to  enter 
horses),  and  had  desired  his  name  to  be  entered  for  the  Two- 
year-old-stake  at  the  same  races.     The  amount  of  the  subscription 
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Charlton  to  that  stake  was  25/.  It  was  proved,  that,  before  the  time 
hill.  oi  the  races,  the  plaintiff  went  to  Mr.  Wetherby,  and  said,  he 
would  withdraw  his  name  from  the  Two-year-old-stake,  because 
a  list  of  the  horses  entered  had  not  been  sent ;  but,  Mr.  Wetherby 's 
clerk  stated  in  his  evidence,  that,  when  a  gentleman  entered  for 
a  stake,  they  did  not  allow  him  to  withdraw  his  name.  It  was, 
therefore,  contended,  that  the  defendant  had  a  right  to  detain 
the  sum  of  251.  won  by  the  plaintiff  from  the  Produce-stake,  to 
satisfy  the  251.  for  the  plaintiff's  subscription  to  the  Two-year- 
old-stake. 

Patteson,  J. : 

[  *H8  ]  There  is  nothing  like  a  set-off  *proved.    The  defendant  could 

not  have  brought  an  action  against  the  plaintiff  for  this  Two- 
year-old-stake.  The  clerk  of  the  course  has  no  right  to  the 
stakes,  till  he  gets  the  money  into  his  hands ;  he  is  never  more 
than  a  mere  stake-holder.  Indeed,  if  he  could  bring  actions  for 
unpaid  stakes,  he  would  be  liable  to  have  actions  brought  against 
him  for  every  stake  that  was  won,  whether  he  had  received  it  or 
not ;  and  his  situation  would  not  be  a  very  enviable  one.     The 

plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 


1831.  ILLIDGE  v.  GOODWIN  (1). 

i^l!2'  (5  Car.  &  P.  190—193.) 

[  *90  J  If  a  horse  and  cart  are  left  standing  in  the  street,  without  any  person 

to  watch  them,  the  owner  is  liable  for  any  damage  done  by  them,  though 
it  be  occasioned  by  the  act  of  a  passer-by,  in  striking  the  horse. 

The  declaration  stated,  that  the  plaintiff  was  possessed  of 
certain  goods  and  porcelain,  in  a  certain  shop  window  ;  and  that 
the  defendant  was  possessed  of  a  cart  and  horse,  which,  through 
the  negligence  of  his  servant,  was  backed  against  the  window,  and 
broke  the  china  ;  whereby  the  plaintiff  was  put  to  expense,  &c. 

(1)  See  Clark  v.  Chambers  (1878)  Englehart  v.  Farrant  &  Co.  *97,    1 

3  Q.  B.  D.  327,  47  L.  J.  Q.  B.  427,  Q.  B.  240,  66  L.  J.  Q.  B.  122,  C.  A., 

where  the  cases  bearing  on  the  point  where  the  above  case  is  cited  and 

are  fully  cited  and  considered ;  also  followed. — B.  0. 
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It  appeared,  from  the  evidence  of  the  plaintiff's  shopman,  that  Illidox 
the  plaintiff  was  a  china-man  in  St.  Paul's  Churchyard,  and  Goodwin. 
that,  between  eight  and  nine  in  the  morning  of  a  day  in  June, 
a  scavenger's  cart,  with  the  name  of  Joseph  Goodwin  upon  it, 
backed  against  the  window  of  the  plaintiff's  shop,  and  broke 
a  quantity  of  china ;  and  that  the  carman  was  not  there  at  the 
time,  but  came  up  very  soon  after. 

It  was  then  proposed  to  give  in  evidence  certain  statements 
made  by  Joseph  Goodwin,  sen. 

Spankie,  Serjt.,  objected  to  the  evidence,  and  stated  that  he 
was  in  a  situation  to  shew,  that  Goodwin,  sen.  was  not  the  person 
against  whom  the  action  was  brought,  but  his  son,  Joseph 
Goodwin  the  younger. 

Tindal,  Ch.  J. : 

Somebody  has  appeared  under  the  name  of  Goodwin.  It  is 
only  evidence  against  that  person.  They  must  take  out  execution 
against  that  person ;  and,  if  they  take  it  out  against  a  wrong 
person,  he  may  bring  an  action  of  trespass.  If  you  shew  that 
the  person  making  the  admission  is  not  the  owner  of  the  cart, 
that  will  be  important. 

Spankie,  Serjt.,  replied,  that  he  was  the  owi^r  of  the  cart, 
but  was  not  the  defendant. 

Tindal,  Ch.  J.,  admitted  the  evidence ;  and  the  witness  proved       [  mi  ] 
that  Goodwin,  sen.  had  said  that  the  horse  was  given  to  backing, 
and  it  was  very  wrong  of  the  man  to  leave  it  in  the  street. 

Spankie,  Serjt. : 

This  action  has  been  brought  against  Joseph  Goodwin,  the 
son.  He  was  the  person  served  with  process,  and  he  notified  to 
the  attorney  on  the  other  side,  that  his  father  was  the  owner 
of  the  cart.  I  apprehend  that,  when,  with  full  knowledge,  they 
have  brought  the  action  against  the  son,  they  cannot  recover. 

Tindal,  Ch.  J.,  again  intimated  his  opinion,  that  all  this  was 
matter  for  an  application  to  set  aside  the  execution. 
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Illidoe  Spankie,  Serjt. : 

Goodwin.  Suppose  a  man  is  indicted  for  felony  by  the  name  of  Joseph 
Goodwin,  is  he  to  be  convicted  because  his  name  is  Joseph 
Goodwin,  though  it  appears  that  he  was  not  the  person  who 
committed  the  offence ;  and  it  is  the  same  thing  in  an  action 
as  on  an  indictment.  The  question  is,  whether  young  Goodwin 
was  the  person  who  committed  this  delictum.  If  he  was  not,  a 
verdict  cannot  be  given  against  him.  But,  supposing  the  right 
person  to  have  been  sued,  yet  the  plaintiff  is  not  entitled  to 
recover.  I  shall  shew  that  the  horse  was  a  very  quiet  one,  and 
that  a  person  passing  by  whipped  him  and  made  him  move. 
This  person  is  responsible,  and  not  the  owner  of  the  horse. 
It  is  similar  to  the  case  of  a  thing  thrown  (l).  This  will  make 
it  a  question,  whether  it  was  such  an  accident  as  they  are  entitled 
to  recover  for,  on  the  ground  of  negligence.  Leaving  a  spirited 
horse  is  negligence  ;  but  leaving  a  steady  one,  which  would  not 
move  if  left  to  himself  and  not  struck,  is  not  negligence. 

The  attorney  who  conducted  the  defence  was  then  called,  and 
[  *J92  ]  proved  that  he  was  retained  by  Goodwin  the  *younger,  and  that 
he  told  the  clerk  of  the  plaintiff's  attorney,  at  the  time  of  pleading, 
that  the  action  was  brought  against  the  wrong  person. 

To  make  out  the  defence  opened  by  Spankie,  Serjt.,  two 
witnesses  were  called,  who  swore  to  the  striking  of  the  horse  by 
a  person  passing  by ;  and  one  added,  that  the  horse  backed 
against  the  window  in  consequence  of  the  bad  management 
of  the  plaintiff's  shopman,  who  came  out  and  laid  hold  of  his 
head.  During  the  cross-examination  of  the  second  of  these 
witnesses,  the  jury  interposed,  and  said  they  did  not  believe  the 
evidence  of  either  of  them. 

Tixdal,  Ch.  J. : 

After  all,  supposing  them  to  be  speaking  the  truth,  it  does  not 
amount  to  a  defence.  If  a  man  chooses  to  leave  a  cart  standing 
in  the  street,  he  must  take  the  risk  of  any  mischief  that  may 
be  done. 

(1)  See  Scott  v.  Shepherd,  3  Wilfi.  403. 
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A  witness  was  then  called,  who  proved  that  he  served  the  writ,  Illidge 
which  was  directed  to  "  Joseph  Goodwin,"  on  Joseph  Goodwin,  Goodwin. 
the  son ;  that  he  went,  for  the  purpose  of  serving  it,  to  the 
residence  of  Goodwin,  the  father,  and  saw  young  Goodwin  in  the 
yard,  and  asked  him  if  Mr.  Joseph  Goodwin  was  in.  He  said — 
"  My  name  is  Goodwin  ;  "  upon  which  the  witness  served  him, 
and  told  him  it  was  in  consequence  of  his  cart  having  hacked 
against  Mr.  Illidge's  window ;  adding,  that  a  letter  had  been 
sent,  offering  to  wait  a  week,  but  no  answer  had  been  returned, 
and  therefore  they  had  proceeded.  He  said — "  Yes,  I  know  we 
have  had  a  letter ;  it  is  a  hard  case  ;  we  have  been  at  the  expense 
of  putting  in  a  window ;  it  was  no  fault  of  our  men ;  some  of 
Mr.  Illidge's  men  must  have  laid  hold  of  the  horse."  The 
witness  further  proved,  that,  when  the  declaration  was  served, 
young  Goodwin  said — "  I'll  give  it  him  in  the  morning — he  is 
not  in  now." 

Tindal,  Ch.  J. : 

No  one  can  doubt  that  the  father  knew  very  well  all  that  had 
been  done. 

Spankie,  Serjt.,  proposed  to  call  the  father  to  prove  that  the       [  193  ] 
cart  was  his,  and  not  his  son's. 

Tindal,  Ch.  J. : 

I  think,  upon  the  evidence  before  me,  I  must  take  him  to  be 
the  defendant.  There  is  evidence  enough.  He  offered  to  pay 
money.  On  the  facts,  there  is  evidence  of  practice  between  the 
father  and  the  son. 

R.  F.  Richards ,  for  the  plaintiff: 
It  would  be  good  service  even  on  motion  :  Rhodes  v.  Innes  (l). 

The  jury  then,  under  his  Lordship's  direction,  found  a 

Verdict  for  the  plaintiff.    18/.  14s. 
(1)  7  Bing.  329;  5  Moore  &  P.  158. 
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]*»•  SMITH  v.  SAINSBXTEY(l). 


[  196] 


(5  Car.  &  P.  196—197.) 

A  witness  formed  bis  opinion  of  the  hand-writing  of  a  party  from 
having  observed  it  signed  to  an  affidavit  used  in  the  cause  (on  a  motion 
to  postpone)  by  the  counsel  for  the  party  against  whom  it  was  proposed 
to  be  proved :  Held,  sufficient. 

Assumpsit.  It  became  necessary,  on  the  part  of  the  defendant, 
to  prove  the  hand-writing  of  Mary  Smith,  whose  name  was 
written  as  the  attesting  witness  to  an  agreement,  purporting  to 
be  signed  by  the  plaintiff. 

For  this  purpose,  the  defendant's  attorney  was  called.  He 
stated,  that  he  believed  he -was  acquainted  with  Mary  Smith's 
hand- writing ;  that  he  never  saw  her  write,  but  that  he  had 
observed  the  name  of  Mary  Smith  signed  to  an  affidavit  which 
had  been  used  by  the  plaintiff's  counsel,  in  answer  to  an  appli- 
cation to  postpone  the  cause,  and  which  was  filed.  In  the  affidavit 
it  was  sworn,  that  Mary  Smith  was  the  plaintiff's  wife. 

Jones,  Serjt.,  objected,  that  this  was  not  evidence. 

Park,  J.: 

[  *i»7  ]  I  think  as  you,  the  plaintiff's  counsel,  *used  the  affidavit,  the 

jury  are  bound  to  believe  at  least  that  your  client  did  not  think 
it  was  a  fraud.  If  it  was  a  mere  comparison  of  hand-writing, 
it  would  not  do.  But  it  is  not  so,  the  witness  says  he  took 
notice  of  the  signature,  and,  in  his  mind,  formed  an  opinion 
which  enables  him  to  swear  to  his  belief.  I  have  no  doubt  that 
it  is  evidence. 


1832.         REX  v.  BIRNIE,   Knt.,  HALLS,  Esq.,  and   Others. 

F'h'  3"  (5  Car.  &  P.  206—208 ;  S.  C.  1  Moody  &  Rob.  160.) 

[  -M  ]  Magistrates  have  no  authority  to  detain  a  person  known  to  them  till 

some  other  person  makes  a  charge  against  him.    Before  they  detain 
a  known  person,  they  should  have  a  charge  actually  made. 

Indictment  for  the  false  imprisonment  of,  and  for  assaulting 

William  Henry  Carmichael  Smyth. 

(1)  Cited  by  Lord  Dkx&ax,  Ch.J.      opinion  of  the  Judges  upon  a  similar 
in  Dije  d.  Mudd  v.  Suckermore  (1836)      point  was  equally  divided. — E.  C. 
o   Ad.   &  El.   703,   740,  whero  the 
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Mr.  Smyth,  being  called  as  a  witness,  said :  "  On  the  15th  of  Rex 
December,  1880, 1  was  at  the  Bow  Street  Police  Office ;  I  went  birnie. 
to  complain  against  Goddard  the  officer ;  I  went  in  consequence 
of  a  rule  of  the  Court  of  King's  Bench ;  Sir  Kichard  Birnie  and 
Mr.  Halls  were  sitting ;  Sir  Bichard  Birnie  refused  to  hear  the 
case,  and  referred  me  to  Mr.  Halls.  I  refused  to  submit  it  to 
Mr.  Halls,  as  the  rule  was  addressed  to  Sir  Bichard  Birnie. 
Mr.  Halls  dismissed  the  complaint ;  I  bowed,  and  was  about  to 
retire,  when  Sir  Bichard  Birnie  exclaimed,  '  Stop  him,  shut  the 
door,  don't  let  that  man  escape.  Where  is  the  person  that  has 
got  the  information  to  lay  against  Mr.  Smyth,  for  tampering 
with  the  due  course  of  justice?'  I  insisted  on  being  let  go.  A 
person,  named  Wotton,  was  keeping  the  door.  I  was  repeatedly 
repulsed  by  him.  He  said,  'Why  do  you  attempt  to  escape, 
when  you  know  you  cannot  ? '  I  said,  because  they  would  say 
I  acquiesced,  and  was  not  a  prisoner.  There  was  a  long  consulta- 
tion between  the  magistrates  and  ten  or  a  dozen  officers.  Sir 
Bichard  said,  '  This  man  is  a  pensioner,  we  must  see  and  get  his 
pension  stopped,  a  pretty  man  to  be  a  pensioner,  tampering  with 
the  due  course  of  justice.'  I  was  kept  a  quarter  of  an  hour  or 
twenty  minutes.  Sir  Bichard  Birnie  went  out  at  the  back  door. 
I  was  sitting  down  at  the  end  of  the  office.  Mr.  Halls  called 
out  Mr.  Smyth,  repeatedly.  I  said,  I  have  nothing  to  say  to 
Mr.  Halls ;  I  demand  my  liberty.  The  defendant,  Birchell,  then 
said,  '  If  you  will  not  come  by  fair  means,  I  must  take  you  by 
force.'  He  dragged  me  by  the  collar  across  the  office,  and 
Mr.  Halls  said,  '  Mr.  Smyth,  I  understood  there  was  an  informa- 
tion against  you  for  obstructing  the  due  course  of  justice,  and, 
as  you  were  present,  I  considered  it  my  duty  to  detain  you.  Now 
that  *I  have  read  the  charge,  I  don't  think  I  should  be  justified  [  *207  ] 
in  detaining  you  any  longer;  you  are  discharged.'  I  said,  you 
may  depend  on  it,  Mr.  Halls,  if  there  is  any  law  in  the  country, 
to  which  I  can  have  recourse  for  redress  for  this  outrage,  I  will 
have  recourse  to  it.  Mr.  Halls  said  '  I  might  do  as  I  thought 
proper.'" 

Adolphus,  for  the  defendants,  opened,  that  the  magistrates 
were  informed  that  Goddard,  the  officer,  had  a  complaint  to  make 

51—2 
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Bex         against  Mr.  Smyth,  for  having  tampered  with  the  due  coarse  of 

T 

Birnie.  justice ;  and  that,  Goddard  not  then  being  at  the  office,  they 
detained  Mr.  Smyth  till  Goddard  was  sent  for.  And  he  con- 
tended, that,  if  a  magistrate  has  a  person  before  him,  charged 
with  either  felony  or  misdemeanor,  he  may  either  go  into  the 
case  immediately,  or  detain  the  party  to  await  his  leisure.  And 
he  cited  the  case  of  Broughton  v.  Mulshoe  (1). 

Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion,  that  the  Justices  could  not  detain  a  person 
known  to  them  till  some  other  person  should  make  a  charge.  I 
think,  before  they  detain  a  known  person,  they  should  have 
a  charge  made ;  therefore,  unless  you  can  shew  that  Goddard's 
charge  was  made  by  him,  and  received  by  the  magistrates  before 
Mr.  Smyth  was  stopped,  you  cannot  vary  the  case;  and  it  is 
plain  that  you  cannot,  as  they  evidently  detain  Mr.  Smyth  till 
Goddard  makes  his  charge,  and  then  it  is  found  to  be  not 
sufficient.     However,  I  will  hear  any  evidence  you  have  to  offer. 

I"  208  j  Adolphus  declined  calling  witnesses. 

Lord  Tenterden,  Ch.  J.  (in  summing  up) : 

The  only  question  of  fact  is,  whether  Mr.  Smyth  was  detained 
against  his  will ;  for  I  think  that  a  magistrate  is  not  justified  in 
detaining  a  known  person  till  a  charge  is  made.  The  magistrate 
should  have  the  charge  actually  made  before  he  detains  the  party. 

Verdict — Gttilty. 

(1)  Moore,  408.  This  was  an  action  his  custody  till  the  next  day,  which 
for  false  imprisonment,  in  which  the  he  did."  This  was  held  a  good  jus- 
defendant  justified,  "for  that  the  tification,  without  alleging  the  cause 
plaintiff  being  in  the  presence  of  a  that  the  justice  had  for  imprisoning 
justice  of  peace,  and  the  justice,  the  plaintiff,  and  without  shewing 
not  having  opportunity  to  examine  a  warrant  in  writing,  because  it 
him,  commanded  the  defendant,  occurred  in  the  presence  of  the 
being  a  constable,  to  take  him  into  justice. 


vol.  xxxviii.]      1882.     N.  P.     5  C.  &  P.  218—214.  805 

REX  v.  SLANEY,   Gent.,  One  &c.  i832. 

Feb.  8. 
(o  Car.  &  P.  213—219.)  

A  witness  is  not  only  not  bound  to  answer  a  question,  the  answer  to  «■  J 
which  would  criminate  him,  but  he  is  not  bound  to  answer  any  question, 
the  answer  to  which  would  tend  to  criminate  him.  A  witness  is,  there- 
fore, not  bound  to  answer  whether  he  wrote  an  advertisement  referring 
to  libellous  letters  which  the  prosecutor  had  received ;  and  though  he  is 
bound  to  answer  whether  he  knows  in  whose  handwriting  it  is,  he  is  not 
bound  to  name  the  person,  as  it  may  be  himself. 

A  clerk  who  has  seen  numerous  letters  addressed  by  a  party  to  his 
employer,  and  has  acted  on  those  letters,  may  prove  the  handwriting  of 
that  party. 

An  information  for  a  libel  stated  that  the  prosecutor  had  received 
certain  anonymous  letters,  and  that  of  and  concerning  those  letters  the 
defendant  published  a  libellous  placard.  The  defendant  was  proved  to 
have  caused  the  placard  to  be  published.  In  the  placard  it  was  asked 
if  the  prosecutor  had  not  received  certain  warning.  The  prosecutor 
stated  that  he  understood  that  to  refer  to  the  letters,  and  that  he  should 
not  have  understood  the  meaning  of  the  placard  if  he  had  not  received 
the  letters:  Held,  that  the  letters  might  be  read  in  evidence  as  explanatory 
of  the  placard,  without  proof  of  the  handwriting  of  them. 

Information  for  several  libels,  imputing  that  a  daughter  of 
Mr.  Fane  (who  was  dead  at  the  time  of  the  libels),  had  committed 
adultery  with  a  gentleman  named  Joddrell. 

The  first  count  of  the  information,  after  setting  forth  the  state 
of  Mr.  Fane's  family,  charged  that  the  defendant  wrote  and 
published  five  anonymous  letters  to  Mr.  Fane,  and  a  letter 
to  Mr.  Lowndes,  and  also  a  printed  placard.  The  second 
count,  charged  him  with  printing  and  publishing  the  letter  to 
Mr.  Lowndes  only.  The  third  count  stated  the  five  anonymous 
letters,  and  also  certain  advertisements  in  newspapers,  without 
charging  any  of  them  to  have  been  either  written  or  published 
by  *the  defendant ;  and  then  charged  that  the  placard  was  [  *214  ] 
written,  printed,  and  published  by  the  defendant,  of  and  con- 
cerning those  letters.  The  fourth  count  was  on  the  placard 
alone :  but  stated  the  intent  to  be  to  vilify  Mr.  Fane.  All  the 
other  counts  stated  the  intent  to  be  to  vilify  Mr.  Fane  and 
the  memory  of  his  daughter,  and  to  excite  discord  among  the 
different  members  of  his  family.     Plea,  not  guilty. 

It  was  proved,  that  the  placard  was  printed  by  the  direction 
of  the  defendant;  and  Mr.  Fane  proved  that  he  received  the 
letters  addressed  to  him. 
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Rkx  A  clerk  of  the  defendant,  named  Evans,  was  called,  and  he 

Slaney.      was  asked  if  he  had  written  one  of  the  advertisements.     He 
objected  to  answer,  because  it  might  criminate  him. 

Lord  Tenterden,  Ch.  J. : 
He  is  not  bound  to  answer. 

Sir  J.  Scarlett  (to  the  witness) : 
Do  you  know  who  wrote  it  ? 

Lord  Tenterden,  Ch.  J. : 
He  must  answer  that. 

The  witness :  I  do. 

Sir  J.  Scarlett  : 
Name  the  person. 

Lord  Tenterden,  Ch.  J. : 

He  is  not  bound  to  do  that,  because  it  may  be  himself.  You 
can  not  only  not  compel  a  witness  to  answer  that  which  will 
criminate  him,  but  that  which  tends  to  criminate  him :  and  the 
reason  is  this,  that  the  party  would  go  from  one  question  to 
another,  and  though  no  question  might  be  asked,  the  answer  of 
which  would  directly  criminate  the  witness,  yet  they  would  get 
enough  from  him  whereon  to  found  a  charge  against  him. 

The  placard  was  read.  It  was  signed  "  An  Oxfordshire  free- 
[  *215  ]  holder."  It  contained  the  following  passage :  "  Were  *you  not 
warned  that  your  own  character  was  at  stake,  by  your  continuing 
to  associate  and  connect  yourself  with  a  person  regarding  whom 
such  statements  had  been  long  openly  talked  of  ?  Were  you  not 
informed,  that  it  was  commonly  said,  that  you  knew  of  and 
sanctioned  his  conduct?  Did  you  never  have  any  specific 
information  given  you,  which  would  enable  you,  without  inflicting 
the  slightest  injury  upon  any  one,  to  ascertain  the  truth  of  such 
reports?  And  were  you  not  urged,  over  and  over  again,  in 
justice  to  yourself,  not  to  credit  the  plausible  professions  of 
others,  but  to  inquire  and  judge  for  yourself?  Were  not  dates, 
names,  and  every  particular  furnished  you  for  that  purpose  ?  " 
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It  was  proposed  to  read  the  letters,  no  evidence  had  been  given         Rkx 
of  the  hand- writing ;  but  it  was  stated  by  Mr.  Fane,  that  he      slaney. 
should  not  have  understood  the  meaning  of  the  placard  if  he  had 
not  also  seen  the  letters. 

Denman,  A.-G. : 

I  am  quite  satisfied  that  your  Lordship  will  not  hold  that  the 
fact,  that  the  defendant  is  the  author  of  a  placard  in  which 
some  letters  are  mentioned,  will  let  in  those  letters  as  evidence 
against  him.  The  other  side  in  effect  say  thus:  Let  us  read 
the  letters,  and  we  will  shew  how  they  are  evidence.  It  is  quite 
new,  that  a  thing  should  be  received  to  shew  whether  it  is 
evidence  or  not. 

Sir  J.  Scarlett  : 

I  will  take  the  simplest  case.  Suppose  an  indictment  against 
a  publisher  for  publishing  a  book  of  which  he  was  not  the 
author,  and  that  book  referred  to  another  book,  without  which 
it  was  not  intelligible.  Gould  it  be  contended,  that  the  book 
referred  to  could  not  be  read  in  evidence?  Whatever  is  necessary 
to  make  a  libel  intelligible,  the  prosecutor  is  entitled  to  read ; 
and  the  publisher  would  not  be  allowed  to  say  that  he  did  not 
know  it  alluded  to  the  former  publication.  I  will  assume  that 
the  present  defendant  knew  nothing  of  these  *letters,  yet,  as  the  [  *2i6  ] 
libel  published  by  him  refers  and  alludes  to  these  letters,  and  is 
unintelligible  without  them,  he  cannot  be  allowed  to  say  that  a 
part  of  the  entire  malignity  of  the  libel  shall  be  kept  back  from 
the  jury,  because  he  did  not  understand  it.  Such  an  objection 
as  that  can  never  shut  out  the  evidence  against  the  publisher. 
It  should  be  observed,  too,  that  the  placard  distinctly  refers  to 
these  letters.  It  says,  "  Were  you  not  warned?  Did  you  never 
have  specific  information?"  And  Mr.  Fane  tells  us  that  he 
received  these  letters,  and  that  he  himself  should  not  have 
understood  the  meaning  of  the  insinuations  in  the  placard,  if 
they  had  not.  Whoever  was  the  author  of  this  placard  was 
clearly  the  author  of  the  anonymous  letters ;  but  even  admitting 
that  the  defendant  did  not  know  of  the  letters,  yet,  as  they  are 
alluded  to  in  the  placard,  he  cannot  prevent  their  being  read. 
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Rex  Campbell  : 

slaney.  it  has  been  frequently   decided,   that  whatever  shews  the 

quality  or  probable  consequences  of  a  libel,  ought  to  be  set  out, 
,  and  ought  to  be  proved.     In  indictments  for  seditious  libels, 

where  the  libels  refer  to  public  events,  which  give  a  quality  to 
them,  those  events  are  stated  in  the  indictments,  and  proved ; 
but  if  they  are  not  set  out,  they  cannot  be  proved. 

Manning : 

If  this  were  an  action,  the  question  would  be  how  the  public 
would  understand  this  placard?  but  being  a  criminal  proceeding, 
the  question  is,  how  Mr.  Fane,  the  party  libelled,  would  under- 
stand it.  If  in  this  libel  it  had  been  said,  that  the  contents  of 
a  certain  document  were  true,  and  that  document  contained  a 
certain  charge,  it  would  be  no  defence,  that  the  publisher  of  the 
libel  did  not  know  the  contents  of  that  document ;  and,  in  the 
present  case,  there  is  an  express  allusion  to  the  letters  in  the 
placard. 

Lord  Tenterden,  Ch.  J. : 

The  correct  way  is  to  ask  Mr.  Fane,  whether  he  considered 

t  *217  ]       that  the  placard  referred  to  *the  letters  ;  and  I  will  do  so  now. 

Mr.  Fane,  what  did  you  understand  by  the  expressions — "  Were 

you  not  warned?"  and,  "Did  you  never  have  any   specific 

information  given  you?" 

Mr.  Fane:  I  understood  those  passages  to  allude  to  these 
letters. 

Denman,  A.-G. : 

It  has  been  said,  on  the  other  side,  that  if  a  bookseller  be 
charged  with  a  libel,  he  is  to  have  every  thing  read  in  evidence 
against  him  which  is  alluded  to  in  the  book  that  he  has 
published.  Now,  it  seems  to  be  a  most  dangerous  doctrine,  that 
a  bookseller,  publishing  a  work  in  the  most  innocent  language, 
is  to  be  answerable  for  other  papers  of  the  contents  of  which  he 
knows  nothing.  If  a  book,  published  by  the  defendants,  says 
that  A.  B.  is  guilty  of  all  that  is  stated  in  another  book,  for  this 
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the  defendant  would  be  answerable.     But,  suppose  a  bookseller         Bex 
to  publish  a  statement,  that  A.  B.  walked  up  St.  James's  Street,      slaney. 
could  it  be  said  that  another  paper  could  be  adduced  in  evidence, 
in  which,  walking  up  St.  James's  Street  was  coupled  with  some 
dreadful  offence.     Actio  non  facit  reum  sed  mens.     Mr.  Campbell 
has  instanced  the  case  of  public  events  having  been  given  in 
evidence:  those  are  admissible  because  they  are  known;  but 
this  is  the  case  of  letters  known  only  to  the  writer  and  the 
receiver ;  and  although  there  may  be  some  words  in  this  placard 
which  may  refer  to  these  letters,  or  to  something  else,  still  that     . 
ought  not  to  let  the  prosecutor  into  giving  evidence  of  other 
things  said  against  him  at  other  times,  and  not  by  the  present 
defendant. 

Lord  Tenterden,  Ch.  J. : 

My  opinion  will  be  confined  to  the  particular  facts  of  this  case, 
and  the  evidence  already  given.  Mr.  Fane  says,  that  the  placard 
refers  to  the  letters,  and  would  not  be  intelligible  without  them ; 
and  I  think,  that  a  defendant,  who  refers  to  other  papers  in  *his  [  *218  ] 
publication,  must  submit  to  have  them  read,  as  explanatory  of 
such  publication ;  but  it  does  not  at  all  follow,  that  the  jury 
will  be  satisfied,  that  the  defendant  was  either  the  author  or 
the  publisher  of  those  papers. 

The  letters  were  read. 

To  shew  that  the  letters  were  of  Mr.  Slaney's  hand-writing, 
4i  witness,  named  Richards,  was  called.  He  had  never  seen 
Mr.  Slaney  write ;  but  he  had  seen  a  number  of  letters,  which 
purported  to  have  come  from  him,  on  the  subject  of  a  cause  in 
which  he  was  engaged*  on  one  side,  and  the  witness  on  the  other 
side;  and  the  witness  further  stated,  that  he  had  acted  upon 
those  letters  in  the  course  of  the  cause. 

Denman,  A.-G.  objected  to  this  witness  being  asked  as  to  the 
hand-writing  of  the  defendant. 

Lord  Tenterden,  Ch.  J. : 

How  do  you  prove  the  hand-writing  of  a  person  abroad, 
•except  by  the  evidence  of  those  who  have  corresponded  with  him  ? 
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Rex  Denman,  A.-G. : 

r. 

Slaney.  But  there  the  letters  of  the  party,  whose  hand-writing  is  to 

be  proved,  have  been  addressed  to  the  person  who  has  been 
called  to  prove  it. 

Lord  Tenterdbn,  Ch.  J. : 

A  clerk  comes  from  a  merchant's  counting-house,  and  proves, 
the  hand- writing  of  a  party  by  his  knowledge  of  it,  acquired  by 
his  seeing  the  letters  of  the  party,  which  have  been  received  at 
'    his  master's  counting-house.     It  is  frequently  done. 

The  witness  was  examined  as  to  the  hand-writing  of  the- 
defendant.  He  said,  that  they  were  written  in  a  very  disguised 
hand ;  but  that  he  believed  it  to  be  that  of  the  defendant. 

The  jury  found  the  defendant  guilty  on  all  the  counts 
of  the  infoi*mation. 

f  219  ]  In  the  ensuing  Term,  an  application  was  made  for  a  new 

trial,  on  affidavits.  The  affidavits  went  to  shew  that  the 
defendant  was  not  the  writer  of  the  letters ;  and,  at  the  sugges- 
tion of  the  Court,  the  prosecutor  consented  that  the  verdict 
of  guilty  should  be  entered  on  that  count  only,  in  which  the 
defendant  was  charged  with  having  published  the  placard. 


1832.  AKCHBOLD,  Esq.  v.  SWEET. 

Feb.  9. 
(5  Car.  &  P.  219—227 ;  S.  C.  1  Moody  &  Bob.  162.) 

L         J  If  A.,  being  the  author  of  a  law  book,  sell  the  copyright  to  13.,  and  B.. 

publish  a  third  edition  of  the  work  edited  by  another,  but  not  stated 
to  be  so,  and  which  purchasers  were  likely  to  suppose  was  edited  by  A., 
such  edition  haying  errors  and  mistakes  in  it,  calculated  to  injure  the 
reputation  of  A.  as  an  author :  Held,  at  Nisi  Prius,  that,  for  this,  an 
action  lies  by  A.  against  B.  The  question  whether  an  edition  purports 
to  have  been  edited  by  A.,  is  a  question  for  the  jury ;  but  the  question 
whether  the  alleged  errors  and  mistakes  be  so  or  not,  and  whether  they 
are  such  as  are  calculated  to  injure  the  reputation  of  A.  as  an  author, 
are  questions  for  the  Court. 

Case.     The  first  count  of  the  declaration  stated,  in  substance,, 
that,  at  the  time  of  the  committing  of  the  grievances  in  this  and 
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the  next  count  mentioned,  the  plaintiff  was  a  barrister,  and  was     abghbold 

the  author  of  divers  works  and  treatises,  and,  amongst  others,       sweet. 

had  written  and  prepared  for  publication,  and  was  the  author 

of  a  certain  book  or  work,  then  published  in  his  own  name, 

being  a  "  Summary  of  the  Law  relative  to  Pleading  and  Evidence 

in  Criminal  Cases,  with  Precedents  of  Indictments,  &c,"  which 

said  book  was  greatly  esteemed  and  approved  of,  by  which  the 

plaintiff  had  deservedly  acquired  great  gains  in  his  profession, 

and  as  such  author.     That  the  plaintiff  had  prepared  a  second 

edition  of  the  last-mentioned  book  or  work,  and  sold  the  same, 

and  also  the  copyright,  to  the  defendant  and  one  R.  Pheney, 

in   his  lifetime,  now  deceased ;  that  the  second   *edition   was       [  *22o  ] 

published ;  and  that  the  defendant,  contriving,  &c,  "  wrongfully 

and  unjustly,  and  without  the  leave  or  license,  and  against  the 

will  of  the  said  plaintiff,  printed  and  published,  and  caused  and 

procured  to  be  printed  and  published,  a  certain  edition,  being 

the  third  edition,  as  and   for,  and  purporting  to  be,  a   third 

edition,  prepared  for  publication  by  the  said   plaintiff,  of  the 

said  book  or  work,  being  a  '  Summary  of  the  Law  relative  to 

Pleading  and  Evidence  in  Criminal  Cases,  with  Precedents  of 

Indictments,  and  the  Evidence  necessary  to  support  them ; '  in 

which  said  third  edition,  so  printed  and  published  by  the  said 

defendant  as  aforesaid,  there  were  and  are  divers  and  very  many 

gross  errors,  and  blunders,  and  mistakes,  and   bad,  incorrect, 

and  informal  precedents,  and  which  wrere  not  contained  in  the 

previous  editions  of  the  book  or  work ;  "  and,  that  the  plaintiff 

did  not  prepare  the  said  third  edition  of  the  last-mentioned  book 

or  work  for  publication.     The  second  count  was  similar  to  the 

first,  except  that  it  did  not  mention  the  second  edition.     The 

third  count  stated,  that  the  defendant,  wrongfully,  and  without 

the  license  of  the  plaintiff,  published  a  certain  edition  of  the 

work,  (stating  the  title  of  it),  in  the  plaintiff's  name;  and  in 

which   edition  there   were   many  gross  errors,   blunders,   and 

mistakes,  and  bad,  incorrect,  and  informal  precedents,  and  such 

as  are  not  warranted  by  law.     The  fourth  count  stated,  that  the 

defendant  caused  the  third  edition  to   be  edited  and  prepared 

for  publication  "  by  some  person  who  was  grossly  ignorant  of 

criminal  law ; "  and  that  the  defendant  "  well  knew  that  such 
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archbold  person  had  introduced  into  the  said  third  edition,  so  edited  and 
sweet.  prepared  for  publication  as  last  aforesaid,  divers  and  very  many 
gross  errors,  blunders,  and  mistakes,  and  bad  and  informal 
precedents,  and  such  as  are  not  warranted  by  law ; "  yet,  that 
the  defendant,  further  contriving  &c,  "  wrongfully  and  unjustly 
published,  and  caused  and  procured  the  same  to  be  published, 
in  the  name  of  the  said  plaintiff,  and  as  if  he,  the  said  plaintiff, 
[  *22i  ]  had  edited  and  prepared  the  same  for  publication ;  *whereas  the 
said  plaintiff  did  not  edite  the  said  last-mentioned  third  edition, 
or  prepare  the  same  for  publication/'  The  fifth  count  stated, 
that  the  defendant  caused  a  book,  purporting  to  be  the  third 
edition  of  the  work,  (stating  the  title),  to  be  edited  and  prepared 
for  publication  by  some  person  who  was  grossly  ignorant  of 
criminal  law;  and  that  the  defendant  published  it  as  a  work 
written  and  edited  by  the  plaintiff;  "and  although  the  said 
defendant,  shortly  after  the  said  last-mentioned  book  or  work 
had  been  so  published  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
well  knew  that  the  said  person  had  introduced  into  the  said 
last-mentioned  book  or  work  divers  and  very  many  gross  errors, 
blunders,  and  mistakes,  and  bad  and  informal  precedents,  and 
such  as  are  not  warranted  by  law;  yet  the  said  defendant, 
further  contriving  &c,  wrongfully  and  unjustly  continued  to 
publish  the  said  last-mentioned  book  or  work,  and  to  sell  and 
dispose  of  the  same,  as  and  for  a  book  or  work  written  and 
prepared  for  publication  by  the  said  plaintiff,  and  as  having  been 
prepared  for  publication  and  edited  by  the  said  plaintiff;  whereas, 
he,  the  said  plaintiff,  did  not  edite  the  said  last-mentioned  book 
or  work,  or  prepare  the  same  for  publication,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid :  "  By  means  whereof 
several  members  of  the  legal  profession,  and  other  worthy 
subjects  of  this  realm,  not  knowing  the  contrary,  believed  the 
plaintiff  to  have  been  the  author  of  this  ^edition,  and  to  have 
prepared  it  for  publication,  "  and  to  have  made  and  committed 
the  several  gross  errors,  blunders,  and  mistakes  hereinbefore 
mentioned,  and  to  have  written  and  drawn  the  several  bad  and 
informal  precedents  hereinbefore  mentioned ; "  and  that  the 
plaintiff  had  been,  by  means  of  the  premises,  greatly  injured  in 
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his  reputation,  as  such  barrister  and  such  author  as  aforesaid,     archbold 
Plea,  not  guilty.  sweet. 


Campbell,  for  the  plaintiff,  opened,  that  the  plaintiff  was 
*the  author  of  several  works ;  and  that,  after  having  edited  two  [  *222  } 
editions  of  the  work  in  question,  the  plaintiff  had  sold  the  copy- 
right of  it  to  the  defendant  and  Mr.  Pheney ;  and  that  it  was 
then  understood,  that  the  future  editions  of  this  work  should  be 
prepared  by  the  plaintiff.  However,  Mr.  Pheney  having  died, 
the  defendant  had  published  a  third  edition  not  edited  by  the 
plaintiff,  with  the  following  title  page  :  "  A  Summary  of  the  Law 
relative  to  Pleading  and  Evidence  in  Criminal  Cases,  with  Pre- 
cedents of  Indictments,  &c,  and  the  Evidence  necessary  to 
support  them.  By  J.  F.  Archbold,  Esq.,  Barrister-at-Law. 
Third  Edition,  with  very  considerable  Additions,  including  Lord 
Lansdowne's  Act,  &c."  The  title  page  of  the  second  edition, 
which  was  edited  by  Mr.  Archbold,  was  as  follows :  "  A  Summary 
of  the  Law  relative  to  Pleading  and  Evidence  in  Criminal  Cases, 
with  Precedents  of  Indictments,  &c,  and  the  Evidence  necessary 
to  support  them.  Second  Edition,  with  considerable  Additions 
and  Alterations.  By  John  Frederick  Archbold,  Esq.,"  &c.  If 
a  person  (not  being  the  author)  edit  a  work,  he  ought  to  put 
his  name  to  it,  that  the  public  might  know  who  was  responsible. 
Indeed,  editors  sometimes  put  their  alterations  within  brackets, 
to  shew  what  part  was  theirs  and  what  part  was  the  work  of  the 
original  author ;  but  here  there  was  not  the  slightest  intimation 
that  this  edition  was  not  prepared  by  Mr.  Archbold.  The 
address  to  the  reader  contained  in  the  second  edition  was  signed 
J.  F.  A.,  and  dated  Symond's  Inn,  which  was  not  the  case  with 
the  address  of  the  third ;  but  still  no  purchaser  would  look  to 
that :  and  what  the  plaintiff  had  to  complain  of  was,  that  this 
edition  was  prepared  in  a  slovenly,  ignorant,  manner.  For 
example,  at  page  288  of  the  third  edition,  in  treating  of  carnally 
knowing  and  abusing  a  female  above  ten  and  under  twelve,  it 
was  stated,  that  it  is  immaterial  whether  the  act  was  done  with 
or  without  the  consent  of  the  female.  This  was  a  blunder — 
with  consent,  it  is  a  misdemeanor ;  against  consent,  it  is  a  rape. 
So,  at  page  156,  in  stating  the  evidence  necessary  to  support  an 
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abchbold    indictment  *for  breaking  into  a  church,  it  is  stated  that  the 

Swket.       prosecutor  must  prove  either  a  breaking  in  or  a  breaking  out, 

[  *223  ]      thus  stating  that  evidence  of  breaking  out  would  support  an 

indictment  for  breaking  in.    There  were  a  great  many  more 

errors;   however,  the  great  question  would  be,   whether  this 

edition  purported  to  have  been  edited  by  the  plaintiff. 

Mr.  M'Dowall  proved  that  he  had  been  employed  by  the 
defendant  to  print  the  third  edition,  and  that  it  was  not  edited 
by  the  plaintiff. 

Mr.  Heaton  the  barrister  was  called  to  point  out  the  errors  in 
the  third  edition. 

Lord  Tenterden,  Ch.  J. : 

If  Mr.  Heaton  will  point  out  the  passages  alleged  to  be 
erroneous,  I  will  tell  the  jury  whether  they  are  so  or  not. 

Mr.  Heaton  pointed  out  five  different  passages. 

Sir  J.  Scarlett,  for  the  defendant : 

I  submit  that  the  plaintiff  must  be  nonsuited.  The  defendant 
and  another  have  purchased  the  copyright,  and  have  published 
a  third  edition  of  the  work,  as  they  were  perfectly  at  liberty  to 
do.  I  submit,  that  this  action  cannot  be  maintained  without 
evidence  of  express  malice.  If  the  bookseller  employs  an  editor 
who  does  as  well  as  he  can,  can  any  action  lie  ?  Every  count 
in  the  declaration  states  this  to  have  been  done  wrongfully  and 
injuriously;  and  I  submit,  that,  to  support  this  action,  there 
must  be  positive  evidence  of  express  malice. 

Campbell,  for  the  plaintiff : 

It  has  been  held,  that  any  untrue  assertion  to  the  injury  of 
another  is  actionable.  A  person  without  fraud  assumed  to  have 
authority  to  accept  a  bill,  he  really  having  no  authority ;  and  as 
he  accepted  per  proc.  a  remote  indorsee  took  the  bill  on  the 
credit  of  the  supposed  acceptor.  This  indorsee  sued  the  acceptor 
[  '224  ]  *and  was  nonsuited ;  but  after  that  he  sued  the  supposed  pro* 
curator,  the   declaration  alleging  malice  and  fraud;    and  he 
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recovered,  although  the  jury  negatived  both  the  malice  and  the     archbojjd 
fraud ;  and  the  Court  laid  down,  that  where  there  is  an  untrue       sweet. 
assertion  and  a  damage,  an  action  lies.     It  will  be  for  the  jury 
to  say  here  whether  the  defendant  has  not  published  this  as  an 
edition  prepared  by  the  plaintiff. 

Follett,  on  the  same  side : 

The  defendant  publishes  a  book  as  the  plaintiff's,  which  is 
not  so,  to  the  plaintiff's  damage.  Surely  for  that  an  action 
lies. 

Sir  J.  Scarlett  : 

The  proprietors  of  the  copyright  have  the  greatest  possible 
interest  to  make  the  best  of  the  work.  I  do  not  say,  that  if 
there  was  express  malice,  an  action  might  not  be  maintainable. 
But  the  question  is,  whether  the  non-insertion  of  the  name  of 
the  editor  after  the  words  "  Third  Edition,"  which  words  follow 
the  name  of  Mr.  Archbold,  will  make  the  defendants  liable  in 
this  action. 

Lord  Tenterden,  Ch.  J. : 

You  shall  have  leave  to  move.  The  class  of  cases  most  like 
the  present  are  those  of  the  perfumers  and  fish-sauce  makers, 
where  one  has  sold  an  article  made  by  himself,  professing  that 
it  was  of  the  manufacture  of  the  plaintiff.  The  first  case  of 
the  kind  was  that  of  a  perfumer.  There,  the  injury  was  the 
deteriorating  the  credit  of  the  plaintiff's  commodity;  and  here, 
it  is  the  injury  to  the  reputation  of  an  author.  I  am  not 
prepared  to  say  that  an  action  will  not  lie. 

Sir  J.  Scarlett  : 

Without  evidence,  does  your  Lordship  think  that  the  third 
edition  does  not  shew  sufficiently  that  it  was  not  by  Mr.  Archbold. 

Lord  Tenterden,  Ch.  J. : 

I  have  no  doubt  about  that.     Taking  up  this  title  page  and 
reading  it,  I  should  certainly  *feel  satisfied  that  the  third  edition       [  *225  ] 
was  by  Mr.  Archbold. 
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abchbold  Mr.  Heaton  pointed  out  fourteen  more  errors  ;  and  in  his  cross- 
sweet.  examination  he  said,  that,  at  page  163  of  the  second  edition,  it 
was  stated,  that,  in  Story's  case,  assuming  the  name  of  another 
to  whom  money  was  required  to  be  paid  by  a  genuine  instrument 
was  not  within  the  statutes  then  in  force  relating  to  false  pretences. 
He  also  stated  that  the  Jury  Act,  6  Geo.  IV.  c.  50,  was  not  men- 
tioned in  that  edition ;  and  that  the  indictment  for  riot  and 
assault,  at  page  832  of  that  edition,  did  not  conclude  in  terrorem 
populi ;  but  he  stated,  in  re-examination,  that  those  particulars 
in  the  third  edition  were  left  exactly  the  same  as  they  had  been 
in  the  second. 

On  the  part  of  the  defendant,  the  gentleman  who  edited  the 
third  edition  was  called  ;  he  stated,  that  the  defendant  applied  to 
him  to  have  his  name  put  in  the  title  page  as  editor,  but  that  he 
refused.  He  also  stated,  that  he  was  of  nearly  fourteen  years' 
standing  at  the  Bar,  and  had  previously  edited  another  work  for 
the  defendant. 

Mr.  Pheney,  junr.  (the  son  of  Mr.  Pheney  who  had  joined 
the  defendant  in  the  purchase  of  the  copyright)  stated,  that 
he  had  applied  to  the  plaintiff  to  edit  the  third  edition,  and 
that  the  plaintiff  said  he  would  not  edit  it  again  as  long  as 
the  defendant  had  anything  to  do  with  it.  He  also  stated  that 
the  plaintiff  had  published  a  work  founded  on  Mr.  Peel's  Acts 
six  months  before  the  third  edition  appeared,  but  that  the 
Lord  Chancellor  would  not  grant  an  injunction  to  restrain  that 
publication. 

Evidence  was  given  by  several  law-booksellers  that  they,  from 
seeing  the  address  and  the  title  page  of  the  third  edition,  should 
have  considered  that  that  edition  was  not  prepared  by  the 
plaintiff ;  and  it  was  stated  by  the  son  of  the  defendant,  that  he 
informed  all  the  persons  who  bought  it  of  him,  that  it  was  not 
edited  by  Mr.  Archbold. 

[  226  ]       Lord  Tbnterden,  Ch.  J.  (in  summing  up) : 

The  question  for  your  consideration  is,  whether  a  person  buying 
this  book  would  suppose  that  it  was  edited  by  the  plaintiff.  The 
treatises  prepared  by  the  plaintiff  had  obtained  a  good  reputation, 
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but,  as  the  defendant  had  bought  the  copyright  of  this  work,  he  akchbold 
had  a  right  to  publish  a  third  edition ;  however,  this  third  edition  swebt. 
has  many  errors  and  mistakes,  probably  occasioned  by  negligence 
and  haste.  On  the  part  of  the  defendant,  it  is  contended  that 
this  edition  does  not  profess  to  be  edited  by  the  plaintiff.  In 
point  of  law,  I  have  told  you  that  there  are  many  errors  and 
mistakes  in  it ;  and  the  plaintiff  says  that  his  credit  as  an  author 
will  be  injured  by  these  mistakes.  The  defendant,  to  shew  that 
it  does  not  profess  to  be  of  the  plaintiff's  editing,  has  called 
several  law-booksellers,  who  say,  that,  looking  at  the  title  page  * 
and  address,  they  should  know  that  it  was  not  prepared  by  him. 
However,  it  is  not  quite  consistent  with  that,  that  one  of  the 
witnesses  should  have  informed  the  purchasers  that  it  was  not 
edited  by  the  plaintiff.  I  must  say,  that,  looking  at  the  title 
page  alone,  I  should  not  have  been  struck  by  the  change  in  the 
placing  of  the  name ;  perhaps,  looking  at  the  addresses  also,  I 
should  have  come  to  the  same  conclusion  that  the  booksellers  do. 
It  appears  that  the  plaintiff  had  sold  the  copyright  to  the  defen- 
dant, and  a  copyright  is  worth  nothing  unless  future  editions  are 
to  be  published  with  the  alterations  made  in  the  law  by  Acts  of 
Parliament,  and  also  with  the  more  recent  decisions,  if  the  work 
be  a  law  book,  and  with  the  recent  discoveries,  if  the  work  be  on 
any  other  science.  I  think  that  the  defendant  had  a  fair  right 
to  expect  that  the  plaintiff  would  have  edited  the  future  editions ; 
but,  for  what  reason  we  know  not,  he  has  refused  to  do  so; 
which  clearly  authorized  the  defendant  to  have  another  edition 
prepared  by  some  one  else;  indeed,  another  complaint  against 
the  plaintiff  has  been,  that  he  himself  has  published  the  new 
Acts  with  comments;  however,  that  could  be  no  infringement 
of  this  copyright,  as  it  related  *to  matter  which  took  place  [  *227  ] 
subsequently  to  the  sale  of  the  copyright.  The  question  of  fact  is 
this,  whether  the  third  edition  would  be  understood  by  those  who 
bought  it  to  be  the  work  of  the  plaintiff ;  for,  if  so,  I  think  the 
errors  are  such  as  would  be  injurious  to  the  plaintiff's  reputation. 
If  you  are  of  opinion  that  the  third  edition  would  be  understood 
by  those  who  bought  it  to  have  been  prepared  by  the  plaintiff,  the 
plaintiff  is  entitled  to  a  verdict ;  but  if  you  are  of  opinion  that 
persons  using  reasonable  care  would  think  that  this  third  edition 
r.b. — vol.  xxxviii.  52 
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Sweet. 


Arohbold     was  not  prepared  by  the  plaintiff,  your  verdict  should  be  for  the 

defendant. 

Verdict  for  the  plaintiff.     Damages  51.  f  with    leave 

to  more  to  enter  a  nonsuit  (l). 
J.  Williams  : 
There  is  no  evidence  that  any  person  was  actually  misled. 


18S2.  LOWKY,  Gent.,  v.  GUILFORD. 

April  19. 
- (5  Car.  &  P.  234—237.) 

T  234  1 

L         J  An  attorney  in  a  cause  is  not  answerable  for  the  absence,  neglect,  or 

want  of  attention  in  the  counsel  engaged  in  it. 

Assumpsit  for  an  attorney's  bill.  Plea,  a  tender  as  to  part,  and 
non  assumpsit  as  to  the  residue.     Eeplication,  denying  the  tender. 

The  only  part  of  the  plaintiff's  demand  which  was  in  dispute, 
was  for  business  done  in  a  suit  in  equity,  in  which  the  present 
defendant  was  the  plaintiff,  the  present  plaintiff  being  his  solicitor. 
It  was  proved  that  the  cause  in  equity  was  in  the  paper  for  hearing 
in  the  Vice-Chancellor's  Court  on  the  26th  of  February,  1830,  and 
that  a  brief  in  that  cause  had  been  delivered  to  an  eminent 
counsel  at  the  equity  Bar  on  the  11th  of  that  month;  and  a  clerk 
of  the  plaintiff's  town  agent  gave  evidence  as  follows :  "  I  attended 
the  Vice-Chancellor's  Court  on  the  26th  February,  1830.  I  did 
not  see  our  counsel.  The  cause  was  five  off,  and  I  went  to  search 
for  him  at  the  Bolls'  Court.  The  Vice-Chancellor  was  sitting  in 
Lincoln's  Inn,  and  the  Master  of  the  Bolls  at  the  Bolls'  Court, 
in  Chancery  Lane.  I  could  not  find  our  counsel  at  the  Bolls' 
[  0235  ]  Court,  *and  I  went  back  to  the  Vice-Chancellor's  Court.  I  was 
away  less  than  ten  minutes  ;  and  on  my  return  I  found  that  the 
cause  had  been  struck  out  of  the  paper  with  others  that  stood 
before  it.  In  about  five  minutes  after  I  heard  our  counsel 
address  the  Court  to  restore  the  cause,  but  he  did  not  succeed  in 
his  application." 

Sir  J.  Scarlett,  for  the  defendant : 

The  fault  here  was  in  the  clerk's  going  away ;  if  he  had  stayed 
and  said  what  counsel  was  in  the  cause,  the  counsel  would  have 
(1)  No  motion  was  made. 
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been  sent  for.  In  the  King's  Bench,  if  the  attorney  and  counsel  Lowry 
are  both  absent  the  case  is  lost,  and  no  new  trial  will  be  granted;  guilfobd. 
but  if  the  attorney  stays,  and  says  that  his  counsel  is  at  the  Bolls', 
or  any  other  Court  near,  he  would  be  sent  for,  instead  of  the 
cause  being  struck  out.  There  has  been  a  tender  of  all  but  this 
part  of  the  bill ;  and  it  has  been  held  that  if  there  is  no  beneficial 
service,  nothing  is  to  be  paid.  Here  there  was  no  service  by 
reason  of  the  negligence  of  the  attorney. 

The  tender  of  the  remainder  of  the  demand  was  proved. 

Alexander,  in  reply : 

If  the  attorney's  clerk  had  sat  still  instead  of  going  to  look  for 
his  counsel,  it  would  have  been  said  that  he  ought  to  have  gone 
to  fetch  his  counsel.  I  submit  that  the  clerk  did  what  a  prudent 
man  would  do,  for  he  went  for  his  counsel  when  the  cause  was 
five  off. 

Taunton,  J.  (in  summing  up)  : 

The  question  here  is,  whether  you  are  satisfied  that  the  plaintiff 
did  not  use  due  diligence ;  and  that,  instead  of  using  due  diligence, 
he  was  guilty  of  gross  negligence ;  and  that,  in  consequence  of 
such  negligence,  the  cause  miscarried.  It  appears  that  the 
plaintiff  delivered  a  brief  in  the  equity  cause  on  the  11th  February, 
which  was  fifteen  days  before  the  cause  came  on.  This  was 
certainly  no  want  of  diligence.  I  do  not  know  the  practice  of 
the  Court  of  Chancery,  but  briefs  at  *law  are  generally  delivered  [  *23<i  ] 
later  than  that ;  and  it  further  appears,  that,  when  the  cause  was 
five  off,  the  attorney's  clerk  went  to  look  for  his  counsel  at  the 
Bolls'  Court ;  and  that,  being  unable  to  find  him,  he  returned  in 
less  than  ten  minutes.  Here  I  must  ask  you  if  this  was  gross 
negligence  either  in  the  attorney  or  his  clerk.  The  counsel  who 
practice  in  equity  are  in  the  habit  of  going  from  one  Court  to  the 
other,  and  neither  the  clerk  nor  the  attorney  could  go  and  say  to 
a  gentleman  of  the  Bar  there — "You  must  not  go  to  the  Bolls' 
Court,  as  my  cause  in  the  Vice-Chancellor's  Court  is  only  five 
off ; "  he  could  not  do  that,  and,  as  other  causes  were  struck  out 
which  stood  before  this,  the  probability  is,  that,  if  those  causes 
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Lowry  had  been  heard,  this  cause  would  not  have  met  with  the  fate  it 
Guilford,  did.  It  is  further  proved,  that  the  counsel  asked  to  have  the 
cause  restored,  but  was  unsuccessful.  You  are  therefore  to  say 
whether  this  misfortune  which  befel  the  present  defendant,  as  a 
party  in  the  equity  suit,  was  not  the  result  of  an  accident  over 
which  the  attorney  had  no  control.  The  attorney  is  not  answer- 
able for  the  neglect  or  want  of  attention  in  the  counsel.  He  acted 
for  the  best  in  going  for  his  counsel  to  the  Bolls'  Court,  and  it 
was  from  an  anxiety  on  his  part  that  he  did  so.  He  is  not,  I 
repeat,  answerable  for  the  absence  of  his  counsel,  and  his  own 
absence  was  only  caused  by  his  trying  to  find  the  counsel.  You 
will,  therefore,  say  whether  the  attorney  was  guilty   of  gross 

negligence. 

Verdict  for  the  defendant. 

Alexander,  on  a  subsequent  day  in  the  Term,  applied  for  a 

rule  nisi  for  a  new  trial,  on  the  grounds,  that  the  verdict  was 

[  *237  ]      against  evidence  and  against  the  opinion  of  the  "learned  Judge. 

The    Court    granted  a  rule,   which   was    afterwards    made 
absolute  (l). 


[238] 


1832.         DAGLEISH,  Assignee  of  BUKGK  an  Insolvent,  v. 

April  17.  *  '  ' 

—  DODD. 


(5  Car.  &  P.  238—239.) 

In  an  action  by  the  assignee  of  an  insolvent,  a  letter  written  by  the 
defendant  was  given  in  evidence ;  on  the  back  of  it  something  had  been 
written  by  the  insolvent :  Held,  that  the  defendant's  counsel  were  entitled 
to  have  that  read. 

Wore  and  labour  by  the  insolvent  as  a  builder.  Plea,  general 
issue. 

On  the  part  of  the  plaintiff,  a  letter,  written  by  the  defendant, 
was  put  in  and  read.  On  the  back  of  it  was  something  which 
had  been  written  by  the  insolvent. 

F.  Pollock,  for  the  defendant,  wished  to  have  that  read  also. 

(1)  For  this  information  respecting  was  indebted  to  the  kindness  of  one 
the  result  of  the  motion,  the  reporter     of  the  learned  counsel  engaged  in  it 
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Thesiger,  for  the  plaintiff :  Dagleish 

r. 

I  submit  that  what  the  insolvent  writes  is  not  evidence ;  and        Dodd. 
even  if  it  were,  the  defendant  must  give  it  as  his  evidence. 

F.  Pollock : 

If  the  paper  is  put  in,  I  am  entitled  to  have  the  whole  of  it 
read. 

Taunton,  J. : 

I  think  so :  you  produce  the  paper,  and  if  you  put  it  in,  the 
other  side  have  a  right  to  have  the  whole  of  it  read. 

The  memorandum  on  the  back  of  the  letter  was  read.  [  239  ] 

Verdict  j br  the  plaintiff. 


AUWORTH  v.  JOHNSON  and  Another  (1).  1832. 

(5  Car.  &  P.  239—241.)  MayU. 

A  tenant  from  year  to  year  of  a  house  is  only  bound  to  keep  it  wind         L  2Si>  ] 
and  water  tight.     A  tenant,  who  covenants  to  repair,  is  to  sustain  and 
uphold  the  premises ;  but  that  is  not  so  with  a  tenant  from  year  to  year. 

Assumpsit.  The  first  and  second  counts  of  the  declaration 
were  on  a  special  agreement  to  occupy  a  house,  on  the  terms 
contained  in  a  certain  lease  of  same  house,  which  had  been 
determined.  The  third  count  stated,  that  on  &c,  at  &c,  "in 
consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendants,  would  permit  and  suffer  the  said 
defendants  to  occupy  certain  messuages  and  premises,  as  tenants 
to  the  said  plaintiff,  for  a  certain  term,  then  and  there  agreed 
upon  by  the  said  plaintiff  and  the  said  defendants,  at  and  for 
a  certain  yearly  rent,  the  said  defendants  then  and  there  under- 
took, and  faithfully  promised  the  said  plaintiff,  that  they  would 
perform  all  necessary  and  needful  repairs  on  the  said  last- 
mentioned  premises,  and  that  they  would  keep  and  continue  the 
same  so  repaired,  in  good  and  tenantable  order  and  condition  ; 
and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said 
last-mentioned  promise  and  undertaking  of  the  said  defendants, 
did  permit  and  suffer  them  to  occupy  the  said  last-mentioned 
(1)  And  see  Leach  v.  Thomas  (1835)  7  Car.  &  P.  327. 
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auwobth  messuages  and  premises  as  such  tenants  as  last  aforesaid ;  Yet 
Johnson,  the  said  defendants,  not  regarding,  &c,  did  not  perform  all 
necessary  and  needful  repairs,  but,  on  the  contrary  thereof, 
[  »240  ]  utterly  neglected  the  same,  and  allowed  the  same  *to  become 
ruinous,  fallen  down,  prostrate,  and  decayed,  for  want  of  neces- 
sary and  needful  repairs ;  and  permitted  and  suffered  the  same 
so  to  remain  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto."  The  declaration  also  contained  the  money  counts. 
Plea,  general  issue. 

No  evidence  was  given  to  support  the  first  and  second  counts, 
but  evidence  was  given  that  the  defendants  were  let  into  posses- 
sion of  the  house  by  the  plaintiff ;  that  the  stairs  of  the  house 
were  worn  out ;  that  new  sashes  were  wanted ;  that  the  doors 
were  rotten  and  falling  to  pieces  from  decay  ;  that  the  sash  lines, 
latches,  catches,  keys,  and  locks  were  broken  and  damaged ;  and 
that  a  panel  of  one  of  the  doors  was  broken. 

Hutchinson,  for  the  defendant : 
There  is  no  evidence  of  the  terms  of  any  lease. 

Lord  Tenterden,  Ch.  J. : 

No.  The  case  is,  that,  in  consideration  of  the  plaintiff  letting 
the  defendants  into  possession,  they  agreed  to  keep  the  place 
in  tenantable  repair.  A  tenant  from  year  to  year  is  to  keep 
the  premises  in  a  little  order,  and  they  say  that  you  have  done 
nothing. 

Hutchinson  : 

They  charge  for  doors  and  sashes  which  are  worn  out ;  that 
they  hardly  ought  to  do. 

Lord  Tenterden,  Ch.  J. : 
Certainly  not. 

For  the  defendants,  evidence  was  given,  that  the  house  was 
situate  in  Pie  Street,  and  that  when  the  defendants  took  it,  the 
condition  of  it  was  very  bad.  It  was  also  proved  that,  in  the 
year  1829,  the  defendants  had  employed  a  bricklayer  and  carpenter 
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to  repair  it,  and  that  they  put  it  into  as  good  a  state  of  repair  as     Auwoeth 
it  was  capable  of.  Johnson. 

Campbell,  in  reply : 

I  admit  that  the  defendants  are  not  liable  for  the  substantial 
repairs ;  but  still  they  have  *not  done  that  which  a  tenant  from       [  *24i  ] 
year  to  year  ought  to  do.     The  sash  lines,  the  broken  panel  of 
the  door,  the  latches,  catches,  locks,  and  keys,  are  all,  clearly, 
things  which  a  tenant  from  year  to  year  ought  to  make  good. 

Lord  Tenterden,  Ch.  J.  (in  summing  up)  : 

It  appears  that  this  was  a  very  dilapidated  house,  when  the 
defendants  took  it,  and  that  they  have  had  a  very  considerable 
quantity  of  work  done  upon  it.  However,  the  first  question  is, 
what  are  the  things  which  an  occupier  of  a  house  from  year  to 
year,  is  bound  to  do.  I  am  of  opinion,  that  he  is  only  bound 
to  keep  the  house  wind  and  water  tight,  and  that  that  is  all  he  is 
bound  to  do.  A  tenant  who  covenants  to  repair,  is  to  sustain 
and  uphold  the  premises,  but  that  is  not  the  case  with  a  tenant 
from  year  to  year.  A  great  part  of  what  was  claimed  by  the 
plaintiff  consists  of  new  materials  where  the  old  were  actually 
worn  out ;  for  that  the  defendants  are  clearly  not  liable :  and 
if  you  think  the  defendants  have  done  all  that  tenants  from  year 
to  year  ought  to  do,  considering  the  state  of  the  premises  when 
they  took  them,  the  defendants  are  entitled  to  your  verdict. 

Verdict  for  the  defendants. 


DOE  d.  CRAKE   v.  BEOWN.  im 

July  19. 
(5  Car.  &  P.  315.)  JL 

A  counsel,  to  whom  a  retainer  in  a  cause  has  been  given,  no  brief         «-         J 
having  been  delivered,  cannot  withdraw  the  record. 

Ejectment.  When  this  cause  was  called  on  in  its  order,  it 
appeared  that  no  brief  had  been  delivered  for  the  lessor  of  the 
plaintiff,  and  the  attorney  was  not  in  Court. 

Talfourd  stated  that  he  had  a  retainer  for  the  lessor  of  the 
plaintiff,  and  wished  to  withdraw  the  record. 
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DOK  d.  GURNBY,  B.  : 

Crake 

*.  A  retainer  without  a  brief  does  not  authorize  you  to  withdraw 

Brown. 

the  record.     Mr.  Jervis,  you  are  for  the  defendant ;  do  you  wish 

the  jury  to  be  sworn,  and  to  nonsuit  the  plaintiff? 

Mr.  Jerris  : 
Yes,  my  Lord. 

The  jury  were  sworn,  and  the  plaintiff — 

Nonsuited. 


1832.  CUTLER  and  Another  v.  CLOSE. 

Feb.  8. 
(5  Car.  &  P.  337—339.) 

L         J  Where  a  party  contracted  to  supply  and  erect  a  warm  air  apparatus, 

for  a  certain  sum :  Held,  in  an  action  for  the  price,  (the  defence  to  which 
was,  that  the  apparatus  did  not  answer)  that,  if  the  jury  thought  it  was 
substantial  in  the  main,  though  not  quite  so  complete  as  it  might  be 
under  the  contract,  and  could  be  made  good  at  a  reasonable  rate,  the 
proper  course  would  be  to  find  a  verdict  for  the  plaintiff,  deducting  such 
sum  as  would  enable  the  defendant  to  do  what  was  requisite. 

Assumpsit  to  recover  a  sum  of  70Z.,  upon  a  contract  for 
providing  and  erecting  a  warm  air  stove  and  apparatus  in  a 
chapel  at  Kilburn.     The  defendant  was  one  of  the  congregation. 

On  the  part  of  the  plaintiffs,  it  was  proved  that  the  stove  was 
erected,  and,  after  it  had  been  tried  for  some  time,  an  objection 
was  made  to  the  position  of  some  of  the  air  pipes,  and  an 
alteration  had  been  made.  It  was  also  proved  by  several  wit- 
nesses, who  wrent  to  the  chapel  for  the  purpose  of  giving  evidence, 
that  the  effect  of  the  stove  was  considerable. 

On  the  part  of  the  defendant,  the  clergyman  and  several  of 
the  congregation  proved,  that,  in  one  part  of  the  chapel  the  heat 
was  very  great,  while  at  another  part  it  was  very  cold.  Some 
of  the  witnesses  for  the  plaintiffs  attributed  the  inconvenience  to 
the  mismanagement  of  the  servants  of  the  chapel,  and  some 
of  those  for  the  defendant  contended  it  was  caused  by  the 
improper  placing  of  the  pipes,  and  the  want  of  a  dry  drain. 
Soon  after  the  alterations  had  taken  place,  the  defendant  wrote 
a  letter  to  the  plaintiffs,  in  which  he  mentioned  the  imperfect 
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manner  in  which  the  apparatus  had  been  executed,  adding  these       Cutleb 
words  "  It  cannot,  in  the  judgment  of  any  competent  person,        close. 
even  now,  be  said  to  be  completed  in  such  a  way  as  to  satisfy 
us  as  trustees  of  a  chapel,  or  tradesmen  of  such  respectability  as 
we  have  always  considered  you  to  be." 

Wilde,  Serjt.,  for  the  defendant,  contended  that  the  plaintiffs        [  338  ] 
were  not  entitled  to  recover  the  price,  as  they  had  not  made  the 
stove  reasonably  fit  and  proper  to  answer  the  purpose  for  which 
it  was  intended. 

Bompas,  Serjt.,  for  the  plaintiffs : 

The  law  is  this :  If  we  have  done  the  work  imperfectly,  they 
may  bring  a  cross  action  against  us ;  but,  if  they  have  derived 
any  advantage  from  it,  they  must  pay  us  the  price.  They  have 
kept  the  apparatus  and  used  it ;  and  their  letter  to  us  does  not 
point  out  any  specific  thing  to  be  done;  if  it  had,  we  would 
immediately  have  done  it.  They  only  speak  of  the  imperfect 
manner  in  which  the  apparatus  had  been  executed,  and  say, 
that  it  could  not  be  said  to  be  completed  in  such  a  way  as  to 
satisfy  them  as  trustees  of  a  chapel,  or  the  plaintiffs  as  tradesmen 
of  respectability. 

Tindal,  Ch.  J.  (in  summing  up),  said  : 

This  is  an  action  for  the  price  of  a  hot-air  stove,  which  the 
plaintiffs  contracted  to  erect  in  Kilburn  Chapel.  The  contract, 
which  was  made  in  September,  1829,  was  to  erect  a  powerful 
stove  for  a  price  not  exceeding  70/.  The  plaintiffs  say,  that  they 
have  performed  their  contract,  and  are  entitled  to  be  paid.  On 
the  contrary,  the  defendant  says,  that  the  apparatus  is  not  at  all 
of  the  sort  he  contracted  for,  and  therefore  he  is  not  liable  to  pay 
for  it.  The  law  on  the  subject,  as  it  seems  to  me,  lies  in  a 
narrow  compass.  If  the  stove  in  question  is  altogether  incom- 
petent and  unfit  for  the  purpose,  and,  either  from  that  or  from 
the  situation  in  which  it  is  placed,  does  not  at  all  answer  the 
end  for  which  it  was  intended,  then  the  defendant  is  not  bound 
to  pay.  If  it  is  perfect,  and  the  fault  lies  in  mismanagement  at 
the  chapel,  then  the  plaintiffs  will  be  entitled   to  recover  the 
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Cutler  whole  price.  But  there  is  another  view  of  the  case.  The  apparatus 
Close.  may  be  in  the  main  substantial,  but  not  quite  so  complete  as  it 
might  be  according  to  the  contract:  and,  in  that  case,  if  it  can 
[  *339  ]  be  made  good  at  a  reasonable  expense,  *the  proper  course  will 
be  to  give  your  verdict  for  the  plaintiffs,  deducting  such  sum 
as  will  enable  the  defendant  to  do  that  which  is  requisite  to  make 
it  complete.  The  question  upon  this  part  of  the  case  will  be, 
whether  it  was  a  stove  calculated  to  answer  the  purpose  intended, 
though  it  might  not  be  altogether  and  completely  sufficient.  It 
seems,  from  the  evidence,  that  the  defendant  never  considered 
this  as  a  complete  answer  to  the  claim  until  the  present  action 
was  brought,  because  in  May,  1831,  he  speaks  of  it  in  his  letter, 
as  an  apparatus  which  might  be  made  better,  and  not  as  a 
complete  failure.  It  appears,  from  the  evidence  on  both  sides, 
that  the  stove  does  warm  a  part  of  the  chapel,  but  not  the  whole. 
If  you  think,  as  the  defendant  says,  that  the  stove  is  of  no 
service,  not  at  all  answering  its  purpose,  then  you  will  find  your 
verdict  for  the  defendant.  On  the  contrary,  if  you  think,  as  the 
plaintiffs  say,  that  it  is  perfect,  and  that  the  fault  is  in  the 
management  of  the  fire,  &c,  then  you  will  find  for  the  plaintiffs, 
and  give  them  the  full  price.  But,  if  you  are  of  opinion  that 
any  thing  is  required  to  be  done  to  make  it  complete,  you  will 
deduct  what  sum  you  think  right  on  that  account. 

Verdict  for  the  plaintiffs.     Damages  SOL 


1832.  BLEW  v.  WYATT  and  Another. 

JV!^°'  (5  Car.  &  P.  397-398.) 

Q  397  J  j^  clerk  in  the  employ  of  a  firm  lent  money  to  his  employers,  and 

received  an  acknowledgment  signed  by  two  partners,  by  which  they 
agreed  to  pay  interest  on  the  loan.  Several  changes  took  place  in  the 
firm,  and  one  of  the  partners  who  signed  the  acknowledgment  retired : 
but  the  interest  was  duly  paid  from  time  to  time.  The  clerk  continued 
in  the  service  of  the  firm  until  its  bankruptcy,  and  was  cognizant  of  the 
different  changes:  Held,  that  he  might,  notwithstanding,  recover  the 
money  he  had  advanced  from  the  two  partners  who  had  signed  the 
acknowledgment. 

Assumpsit  on  the  following  instrument,  signed  by  the  two 
defendants,  John  Wyatt  and  Henry  Early  Wyatt : 
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"  London,  December  26,  1827.  Blew 

V, 

"  We  acknowledge  to  have  received  from  Mr.  Blew  the  sum       Wyatt. 

of  5(XM.  on  the day  of ,  and  the  sum  of  150Z.  on  the 

day  of  ,  making  together  65(M.,  for  which  we  agree 

to  allow  51.  per  cent." 

It  appeared  that  the  plaintiff  was,  at  the  time  when  the  money  [  398  ] 
was  lent  and  the  instrument  signed,  a  clerk  in  the  house  of 
Henry  Wyatt  and  Sons,  ale  brewers  in  Portpool  Lane,  in  which 
house  the  defendants  were  partners ;  that  between  that  time  and 
the  commencement  of  the  action  several  changes  had  taken  place 
in  the  firm,  among  which  was  the  retirement  of  the  defendant 
Henry  Early  Wyatt.  The  plaintiff  continued  to  be  a  clerk  in 
the  concern  under  the  different  firms,  and  was  cognizant  of  the 
■changes,  and  received  the  interest  from  the  funds  of  the  house. 
The  firm  in  November,  1881,  was  Wyatt  and  Thomson,  and  at 
that  time  the  concern  became  bankrupt. 

Comyn,  for  the  defendants,  contended,  that  the  plaintiff  had 
-absolved  them,  as  he  knew  of  the  different  changes  in  the  house, 
and  must  be  taken,  under  the  circumstances,  to  have  shifted  the 
credit  from  time  to  time  from  one  firm  to  another. 

Lord  Lyndhurst,  C.  B. : 

I  am  of  opinion  that  the  instrument  is  still  binding  upon  both 
■defendants,  unless  an  agreement  was  made  between  the  parties, 
by  which  the  plaintiff  agreed  to  discharge  the  first  firm  and  sub- 
stitute others.  I  think  that  mere  knowledge  of  the  changes  will 
not  be  sufficient ;  there  must  be  some  agreement  shewn  between 

the  parties. 

Verdict  for  the  plaintiff. 
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1882-  PARKER  v.  SMITH  and  Others  (1). 

Deo.  19.  v   ' 


[438] 


(5  Car.  &  P.  438—440.) 

That  diminution  of  light  and  air  which  the  law  recognises  as  the 
ground  of  an  action  against  a  party  who  builds  near  another's  premises, 
is  such  as  really  makes  them  to  a  sensible  degree  less  fit  for  the  purpose* 
of  business  or  occupation. 

Case  for  darkening  ancient  lights,  &c. 

It  appeared  that  the  plaintiff  was  possessed  of  a  house  in 
Queen  Street,  in  the  city  of  London,  and  that  the  defendants, 
who  were  the  owners  of  premises  situate  very  near,  which  had 
been  injured  by  fire,  had  rebuilt  them  in  such  a  way  as  to 
diminish,  according  to  the  plaintiff's  opinion,  the  quantity  of 
air  and  light  which  he  enjoyed  in  the  occupation  of  his  house 
previous  to  such  rebuilding.  Several  witnesses,  on  the  part 
of  the  plaintiff,  stated  that,  in  their  opinion,  the  quantity  of 
sunlight  and  air  was  diminished,  and  the  premises,  in  consequence, 
depreciated  in  value. 

[  439  ]  Bowpas,  Serjt.,  for  the  defendants,  admitted  that  they  had 

not  built  the  new  premises  after  the  fire  on  precisely  the  same 
site  as  the  former  ;  but  contended  that  the  question  was,  whether 
as  much  air  and  light  were  enjoyed  afterwards  as  before.  A  man 
is  not  bound  to  erect  on  the  same  space,  "  Sic  utere  tuo  nt  alien um 
non  Icedas  "  is  the  maxim ;  and  if  he  does  not  depart  from  that, 
an  action  is  not  maintainable  against  him. 

Several  witnesses  on  the  part  of  the  defendants,  stated  that, 
in  their  opinion,  the  quantity  of  light  and  air  was,  on  the  whole, 
increased ;  and  some  added,  that  the  comfort  of  the  residence- 
part  of  the  plaintiff's  premises  was  increased  also,  and  made 
more  valuable  as  to  rent. 

Wilde,  Serjt.,  in  reply,  did  not  controvert  the  law  as  laid 
down  by  Bompas,  Serjt.,  but  relied  upon  the  proof  for  the  plaintiff" 
that  injury  was  in  fact  sustained. 

(1)  Cited  by  Mellish,  L.J.  in  KM  v.  Pearson  (1871)  L.  R.  6  Ch.  809„ 
814.— R.  C. 
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Tindal,  Ch.  J.,  in  summing  up,  said  :  Parker 

v. 
The  question  in  this  case  is,  whether  the  plaintiff  has  the  same       smith. 

enjoyment  now,  which  he  used  to  have  before,  of  light  and  air, 

in  the  occupation  of  his  house ;  whether  the  alteration  by  carrying 

forward  the  wall  to  the  height  of  ten  feet  has  or  has  not  occasioned 

the  injury  which  he  complains  of.    It  is  not  every  possible,  every 

speculative  exclusion  of  light  which  is  the  ground  of  an  action ; 

but  that  which  the  law  recognises,  is  such  a  diminution  of  light 

as  really  makes  the  premises  to  a  sensible  degree  less  fit  for  the 

purposes  of  business.     It  appears  that  the  defendants'  premises 

had  been  injured  by  fire,  and  they  re-erected  them  in  a  different 

manner.     They  have  a  right  to  re-erect  in  any  way  they  please, 

with  this  single  limitation,  that  the  alteration  which  they  make 

must  not  diminish  the  enjoyment  by  the  plaintiff  of  light  and 

air.     It  is  contended  by  the  defendants,  that,  on  the  whole,  the 

light  and  air  are  increased.     If,  as  matters  now  stand,  upon  the 

evidence  you  *have  heard,  you  think  that  this  is  a  true  proposi-       [  '440  ] 

tion,  then  the  plaintiff  will  have  no  ground  of  action.     But  if,  on 

the  contrary,  you  think  that,  in  effect,  these  alterations  (though 

they  may  separately  be  improvements),  upon  the  whole  diminish 

the  quantity  of  light  and  air,  then  you  will  find  for  the  plaintiff 

with  nominal  damages ;  and  your  verdict  will  have  no  other  effect, 

than  that  of  a  notice  to  the  defendants,  that  they  must  pull  down 

the  building  of  which  the  plaintiff  complains. 

Verdict  for  the  plaintiff.     Damages  Is. 


The  TETJSTEES  of  the  BRITISH  MUSEUM  v.  isss. 

FINNIS  and  Others  (1).  F—2' 

(5  Car.  &  P.  460—468.)  f  460  "J 

If  a  person  opens  his  land,  so  that  the  public  pass  over  it  continually, 
they  would,  after  the  user  of  a  very  few  years,  be  entitled  to  pass  over 
it  and  use  it  as  a  way ;  and  if  the  person  does  not  mean  to  dedicate  it  as 
a  way,  but  only  to  give  a  license,  he  should  do  some  act  to  shew  that  he 

• 
(1)  The  defendants,  Mr.  E.  Finnis      St.  Giles  in  the  Fields,  and  St.  George, 

and  Mr.  R.  E.  Finnis,  were  sued  as      Bloomsbury,  who  are,  by  sect.  65  of 

clerks  of  the  committee  for  paving,      the  local  Paving  Act  of  those  parishes, 

cleansing,  and  lighting  the  parishes  of      59  Geo.  III.  c.  lxxiii.,  to  sue  and  be 
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R.R. 


The 

Trustees  ok 

Brit.  Mus. 

«. 

FlNNIS. 


[  *40l  ] 


gives  a  license  only.     The  common  course  is  to  shut  it  up  one  day  in 
the  year. 

If  there  is  an  old  way  near  to  a  person's  land,  and,  by  the  fences 
decaying,  the  public  come  on  the  land,  that  is  no  dedication  of  the  land 
as  a  way.  By  the  stat.  57  Geo.  III.  c.  xxix.  s.  114,  the  commissioners 
of  paying  of  the  metropolis  are  to  enter  their  proceedings  in  a  book,  and 
such  entries  are  made  evidence.  Whether  an  entry,  stating  that  A.  sent 
a  letter  to  the  commissioners,  asking  their  permission  to  erect  a  rail  at 
the  side  of  a  street,  is  evidence  of  such  asking  of  permission.     Queer*. 

Trespass  against  two  of  the  defendants,  as  clerks  of  the 
paving  committee  of  St.  Giles  in  the  Fields,  and  St.  George, 
Bloomsbury.  The  trespass  was  the  taking  up  of  some  small 
stones,  which  paved  a  portion  of  ground  on  the  outside  of 
the  south  wall  of  the  British  Museum,  and  between  it  and  the 
regular  foot-pavement  on  the  north  side  of  Great  Russell  Street, 
Bloomsbury. 

On  the  part  of  the  plaintiffs,  a  conveyance,  in  the  year  1675, 
from  the  Hon.  W.  Russell  to  the  Duke  of  Montagu  was  put  in, 
in  which  the  present  south  wall  of  the  British  Museum  was 
described;  and  by  this  the  property  conveyed  was  stated  to 
extend  to  a  breadth  of  five  feet  four  inches  on  the  outside  of  the 
wall,  and  abutting  on  Great  Russell  Street.  A  conveyance  in 
the  year  1753,  from  the  Duke  of  Montagu  to  the  Trustees  of  the 
British  Museum,  was  also  put  in,  containing  exactly  the  same 
description. 

A  witness,  named  Soley,  stated  that  he  recollected  the  portion 
of  ground  in  question  to  have  been  fenced  in  by  a  wooden  railing, 
which,  having  decayed,  was  taken  away  and  not  replaced  by  any 
other  fence,  but  he  could  not  accurately  recollect  the  date  of  the 
existence  of  this  fence. 

It  was  also  proved,  that  the  small  stones  with  which  this  *place 
was  paved  were  brought  from  the  court-yard  of  the  Museum; 
and  that,  in  the  years  1826  and  1827,  when  leave  had  been 
obtained  by  the  Trustees  of  the  British  Museum  from  the  com- 
mittee of  paving  to  remove  the  pavement  for  the  making  of  a 
sewer,  part  of  the  pavement  was  replaced  by  the  committee, 
and  part  by  the  Trustees  of  the  Museum.     It  was  also  proved 

sued  in  the  name  of  their  clerk  or  colour  of  that  Act  may  plead  the 
clerks ;  and,  by  sect.  68  of  the  same  general  issue,  and  give  special  matter 
stat.,   persons   acting   under  or  by      in  evidence. 
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that  the  servants  of  the  Museum  cleaned  away  the  dirt  and         The 

Trustees  os* 

snow  up  to  the  termination  of  the  small  stones,  and  to  that    brit.  mub. 
line  only.  Fll^ 

On  the  part  of  the  defendants,  it  was  proved  that  the  place  in 
question  was  completely  open,  and  that  it  had  been  so  for  forty 
years  ;  and  that  any  one  passing  along  Russell  Street  might  pass 
over  it  exactly  the  same  as  he  might  over  the  flag  pavement 
which  adjoined  it.  The  defendants'  counsel  also  proposed  to 
give  in  evidence  two  entries  contained  in  the  minute-book  of  the 
committee,  as  shewing  that  the  officers  of  the  Museum  had 
acknowledged  that  the  ground  in  question  was  within  the 
jurisdiction  of  the  defendants.     The  entries  were  as  follows : 

"  11th  April,  1822. 

"  Application  in  writing  from  Joseph  Planta,  Esq.,  on  behalf 
of  the  Trustees  of  the  British  Museum,  was  received  and  read, 
stating,  that  complaints  had  been  laid  before  them  by  several 
inhabitants  of  the  neighbourhood,  that  various  nuisances  are 
continually  committed  against  the  front  wall  of  their  premises, 
they  had  resolved  to  cause  an  iron  fence  to  be  placed  against  the 
whole  length  of  the  wall,  at  the  distance  of  not  more  than  five  feet 
therefrom ;  that  a  doubt  having  arisen,  whether  they  were  at 
liberty  to  execute  this  plan  without  the  approbation  of  the  com- 
mittee, they  had  determined  to  suspend  the  work  till  such  time 
as  they  shall  have  received  the  assurance  of  this  committee  that 
they  have  no  objection  to  its  being  effected. 

"Resolved,   that  the  directing  committee  do  consider  *the       r*^2] 

said    application,    and    report   their   opinion   thereon   to   this 

committee/' 

"  19th  April,  1822. 

"  The  sub-committee,  appointed  at  the  last  meeting,  reported, 

that  they  had  approved  of  the  Trustees  of  the  British  Museum 

placing  an  iron  railing  in  front  of  their  wall,  at  the  distance 

of  not  more  than  five  feet  at  the  east  side  of  the  entrance,  and 

three  feet  at  the  west,  next  the  sentry-box,  and  running  off  to 

nothing  at  the  extreme  end.     The  said  report  was  confirmed; 

and  Hawkins,  the  superintendent,  directed  to  prepare  two  plans 

of  the  intended  line  of  the  railing,  the  same  to  be  signed  by  three 

committee-men,  and  one  of  them  sent  to  Mr.  Planta." 
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B.B. 


The 
Trustees  op  ,       . . 

Brit.  Mus.    were  not  evidence. 


Campbell,  S.-G.,  for  the  plaintiffs,  objected  that  these  entries 


V. 

FiJTNia. 


[  *463  ] 


F.  Pollock,  for  the  defendants  : 

By  the  statute  57  Geo.  III.  c.  xxix.,  s.  114  (l),  the  acts,  orders, 
and  proceedings  of  *the  paving  commissioners  in  the  metropolis 
are  to  be  entered  in  a  book,  and  that  book  is  made  evidence. 

Patteson,  J. : 
It  is  not  evidence  of  an  application. 


(1)  By  which  it  is  enacted,  "  That 
all  acts,  orders,  and  proceedings  of 
the  said  commissioners,  trustees,  or 
other  persons  as  aforesaid/1  [which 
are  the  commissioners,  or  trustees, 
or  other  persons  having  the  control 
of  the  pavements,  in  the  streets  or 
public  places  in  any  parochial  or 
other  district,  within  the  jurisdic- 
tion of  this  Act,]  "  at  any  of,  their 
meetings,  shall  be  entered  in  a  book 
or  books  to  be  kept  by  their  clerk 
or  clerks  for  the  time  being  for  that 
purpose,  and  shall  be  signed  by  such 
clerk  or  clerks;  and  that  all  such 
orders  and  proceedings  shall  then  be 
deemed  and  taken  to  be  original  acts, 
orders,  and  proceedings;  and  such 
book  or  books  shall  and  may  be  pro- 
duced and  read  as  evidence  of  all 
such  acts,  orders,  and  proceedings, 
upon  any  appeal,  or  trial,  or  infor- 
mation, or  any  proceeding,  civil  or 
criminal,  and  in  any  court  or  courts 
of  law  or  equity  whatsoever;  and 
that  it  shall  not  be  necessary  upon 
any  appeal,  or  trial,  or  information 
or  proceeding,  or  upon  any  occasion, 
to  prove  the  appointment  of  such 
clerk  or  clerks ;  and  that  within  ten 
years  after  the  date  of  any  such  acts, 
orders,  and  proceedings,  proof  of  the 
handwriting  of  such  clerk  or  clerks 
shall  alone  be  necessary  to  verify 
his  or  their  appointment,  and  the 
accuracy  of  such  entries  of  such  acts, 
orders,  and  proceedings;  and  that, 
after  the  expiration  of  ten  years  from 


the  date  of  any  such  acts,  orders, 
and  proceedings,  no  other  proof  shall 
be  necessary,  or  shall  be  required  of 
his  or  their  appointment,  or  of  the 
accuracy  of  such  entries,  than  the 
production  of  such  book  or  books 
appearing  to  be  signed  by  some 
person  or  persons  as  the  clerk  or 
clerks  for  the  time  being ;  and  that 
any  proof  of  his  or  their  handwriting 
shall  not  be  necessary,  nor  shall  be 
required:  and  also,  that  upon  any 
appeal,  or  trial  or  information  or 
other  proceeding,  civil  or  criminal, 
and  in  any  court  or  courts  of  law  or 
equity,  a  certificate  from  the  clerk 
or  clerks  for  the  time  being,  signed 
by  him  or  them,  that  any  person  or 
persons  who  hath  or  have  acted  or 
may  act  as  commissioners  or  trustees, 
or  other  persons  having  the  control 
of  the  pavements  in  any  parochial 
or  other  district,  or  as  a  surveyor  or 
surveyors  of  pavements,  or  in  any 
other  office,  was  or  were  or  is  or  are 
one  or  more  of  such  commissioners  or 
trustees  or  persons  having  the  control 
of  the  pavements  in  such  parochial  or 
other  district,  or  was  duly  appointed 
to  be  and  was  a  surveyor  or  surveyors 
of  pavements,  or  to  such  other  office 
wherein  such  person  or  persons  shall 
or  may  have  acted,  or  shall  or  may 
act  or  appear,  shall  be  sufficient  and 
conclusive  evidence  of  the  appoint- 
ment and  authority  of  such  person 
or  persons,  without  any  other  proof 
or  evidence  whatsoever." 
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F.  Pollock:  Thk 

Trusteks  op 
I  submit  that  it  is  evidence  of   something  done  upon  an    Brit.  Mu*». 

application.  Finnis. 


Patteson,  J. : 

The  application  ought  to  have  been  preserved.  It  is  only 
eleven  years  ago. 

F.  Pollock  : 
There  is  a  permission  to  put  up  a  rail. 

Evidence  was  given,  that  the  papers  belonging  to  the  com- 
mittee would  be  in  the  possession  of  the  Messrs.  Finnis,  as 
clerks  to  the  committee ;  and  a  witness  proved  that  he  had  made 
diligent  search  among  the  papers  of  the  committee,  but  that  he 
could  not  find  the  letter  of  Mr.  Planta. 

Patteson,  J. :  [  464  ] 

There  is  no  distinct  evidence,  without  these  entries,  that  any 
letter  ever  was  sent.  I  shall  receive  the  evidence,  and  take  a 
note  of  the  objection. 

The  entries  were  read. 

Campbell,  S.-G.,  in  reply  : 

There  can  be  no  dedication  of  a  way  to  the  public,  without  an 
intention  to  dedicate,  and  without  the  proprietors  having 
renounced  all  control  over  the  place  for  ever.  The  acts  done 
here  shew  clearly,  that,  although  the  public  might  pass  over  this 
place,  there  was  no  intention  to  dedicate  it  to  the  public  as  a  way. 
The  evidence  is  as  clear  as  that  of  the  bar  put  up  in  Southampton 
Street,  every  body  walks  there,  but  the  putting  up  of  the  bar 
negatives  a  dedication.  With  respect  to  the  letter  of  Mr.  Planta, 
that  only  shews  that  a  doubt  existed  in  his  mind,  and  that,  to 
prevent  any  possibility  of  litigation,  he  wished  for  the  approbation 
of  the  committee  in  what  he  was  going  to  do. 

Patteson,  J.  (in  summing  up) : 

The  whole  question  is,  whether  the  public  have  acquired  a 
right  of  way  over  this  place,  by  the  dedication  of  the  Trustees 
R.R. — vol.  xxxvui.  58 
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the        of  the  British  Museum.    If  there  be  any  space  of  ground  between 
Trustees  op 
Brit.  Mus.    the  wall  of  the  Museum  and  the  way,  there  has  been  a  tree- 

FixNis.  Pass  committed ;  as  it  is  admitted  that  the  soil  has  been 
turned  up  in  the  space  between  the  pavement  put  down  by  the 
committee  and  the  wall.  It  is  quite  clear  that  there  has  been 
a  usage  of  the  public  going  over  this  space  of  ground,  as  it 
is  shewn  that  they  have  done  so  for  more  than  thirty  years, 
which  is  quite  enough,  if  usage  alone  would  establish  the  right. 
On  the  part  of  the  plaintiffs,  it  appears,  that,  in  the  year  1675, 
there  was  a  conveyance  of  the  property,  which  describes  it  as 
extending  five  feet  four  inches  on  the  outside  of  the  wall,  and 
abutting  on  Great  Russell  Street,  that  being,  no  doubt,  the  very 

[  *  loo  ]  wall  that  is  now  standing.  That  conveyance  was  to  the  *Duke 
of  Montagu ;  and  we  find,  that,  even  at  that  time,  there  was  a 
way,  but  it  was  five  feet  four  inches  from  this  wall.  If  a  person 
lets  people  go  over  his  land,  and  use  it  as  a  way,  that  is  one 
thing;  but  if  there  is  an  old  way  near  my  land,  and,  by  my 
fences  decaying,  the  public  come  on  my  land,  that  is  no 
dedication.  In  the  year  1758,  the  Duke  of  Montagu  conveyed 
the  property  to  the  Trustees  of  the  British  Museum,  in  exactly 
the  same  terms  as  were  contained  in  the  former  conveyance; 
and  what  is  most  important,  Mr.  Soley  speaks  to  the  place 
having  been  fenced  in  with  a  rail,  which  afterwards  decayed. 
He  appears  to  be  uncertain  as  to  the  time  when  that  was ;  but, 
up  to  that  time  at  least,  there  could  be  no  dedication.  If  a  man 
opens  his  land,  so  that  the  public  pass  over  it  continually,  the 
public,  after  a  user  of  a  very  few  years,  would  be  entitled  to  pass 
over  it,  and  use  it  as  a  way ;  and  if  the  party  does  not  mean  to 
dedicate  it  as  a  way,  but  only  to  give  a  license,  he  should  do 
some  act  to  shew  that  he  gives  a  license  only.  The  common 
course  is,  to  shut  it  up  one  day  in  every  year,  which  I  believe  is 
the  case  at  Lincoln's  Inn.  The  question  really  is,  did  the 
Trustees  of  the  British  Museum  ever  dedicate  this  place  as  a 
way  ?  To  shew  that  they  did  not,  there  is,  besides  the  testimony 
of  Mr.  Soley,  evidence  given  that  this  particular  spot  is  paved 
with  small  stones  brought  from  the  inner  court  of  the  Museum 
by  the  workmen  of  the  Museum,  who  paved  it.  If  there  was  a 
dedication,  why  should  the  small  stones  remain  when  the  old 
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way  was  flagged  and  repaired  by  the  paving  committee  ?    There         The 

Trust  era  op 

are  two  instances  of  work  done,  in  1826  and  1827,  and  on  those    brit.  Mus. 

occasions  the  person  who  did  the  work  got  leave  from  the  com-       yivvib 

mittee  to  remove  the  pavement  and  make  a  sewer.    But  there 

a  permission  was  necessary,  because  the  work  extended  more 

than  five  feet  four  inches  from  the  wall,  and  beyond  that  the 

Trustees  had  not  the  right  of  soil ;  and  besides,  even  if  they  had, 

they  would  not  have  been  authorized  to  take  up  the  pavement. 

It  appears  too,  that  the  committee,  in  1826  and  *1827,  replaced       [  *466  ] 

a  part  of  the  pavement,  and  the  workmen  of  the  Museum  the 

rest,  after  the  leave  had  been  given  by  the  committee  to  take 

up  the  pavement.     It  is  rather  remarkable,  that  the  Trustees 

should  have  replaced  a  part,  and  the  committee  the  rest ;  but, 

if  part  of  the  ground  was  theirs,  that  might  be  a  reason  for  it. 

It  is  also  proved  that  the  servants  of  the  Museum  cleaned  away 

the  dirt  and  snow  up  to  the  termination  of  the  small  stones,  and 

to  that  line  only.     The  question  is,  whether,  there  being  clearly 

an  old  highway  adjoining  the  place  in  question,  the  Trustees 

of  the  British  Museum  ever  dedicated  this  portion  of  land  to  the 

public.     If  there  has  been  only  a  license,  that  is  not  sufficient, 

the  question  being,  whether  there  has  been  a  total  dereliction  on 

the  part  of  the  Trustees  in  favour  of  the  public. 

Verdict  for  the  plaintiffs.     Damages  Is.  (l). 


HEISCH   r.    CARlilNGTON   and   Others.  issa. 

Mb.  23. 
(5  Car.  &  P.  471—475;   11  Adol.  &  Ellis,  ooo,  ?/.— 556,  «.)  

By  an  alleged  custom  in  the  Corn  Market,  a  buyer  may  pay  the  factor         t  *71  J 
upon  discount,  within  the  two  months  which  constitute  the  ordinary 
time  of  payment,  either  for  his  own  accommodation  or  that  of  the  factor : 
and,  therefore,  where  a  factor  stopped  payment  after  he  had  received  the 

(1)  In  a  reporter's  note  to  this  case  (4  B.  &  C.  574) ;  Rex  v.  Barr,  15  B.  B. 

the  following  cases  are  collected  as  721  (4  Camp.  16) ;  Roberts  v.  Karr, 

parallel  illustrations:  Rugby  Charity  10  B.  B.  676,  n.  (1  Camp.  262,  «.) ; 

v.  Merryweather,  10  B.  B.   528  (11  Lethbridye  v.  Winter,  10  B.  B.  676,  n. 

East,  376);   Rex  v.  Lloyd,  10  B.  B.  (1  Camp.  263,  w.);  Woodyer\.Hada>n, 

674  (1  Camp.  260) ;   Wood  v.  Veal,  24  14  B.  B.  706  (5  Taunt.  125) ;  Marquis 

B.  B.  454  (5  B.  &  Aid.  454) ;  Jarvis  of  Stafftard  v.  Coyney,  31  B.  B.  186 

v.  Bean,  3  Bing.  447,  11  Moo.  354;  (7  B.  &  C.  257). 
Harper  v.  Charlesworth,  28  B.  B.  405 

53—2 
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HEI80H  money  for  corn  sold,  but  before  the  expiration  of  the  two  months, 

Cabbing-  *^e  Jury  wero  ^^  that,  if  the  custom  were  satisfactorily  proved, 

ton.  the  principal  could  not  sue  the  buyer,  but  must  look  to  the  factor. 

An  application  to  the  Court  for  a  new  trial  was  granted  on  the  ground 
that  the  alleged  custom  should  be  more  fully  enquired  into ;  and  on  an 
application  to  the  Court  after  a  second  trial  it  was  held  that  there  was 
no  evidence  of  the  custom. 

Assumpsit  for  goods  sold  and  delivered. 

On  the  part  of  the  plaintiff,  who,  it  appeared,  traded  under  the 
name  of  Cox,  Heisch  &  Co.,  a  corn-factor,  named  Gibson,  was 
called  as  a  witness.  He  stated,  that,  on  the  12th  of  December, 
1831,  he  sold  to  the  defendants,  who  traded  as  distillers,  under 
the  firm  of  T.  V.  Cooke  &  Co.,  a  quantity  of  barley ;  and  gave  the 
following  sold  note,  made  out  by  his  clerk  : 

"Sold  Messrs.  T.  V.   Cooke  &   Co.,  about  280  quarters  of 
barley,  at  82s.,  for  Wm.  Gibson.— T.  W." 

He  also  stated,  that  the  barley  belonged  to  the  plaintiff ;  that 
the  time  of  payment  was  two  months;  and,  that  he  gave  the 
defendants  a  delivery  order  the  same  day,  addressed  to  the 
master  of  the  ship  Charlotte,  at  Limehouse,  on  board  which  it 
was.     The  order  was  as  follows : 

"  Corn  Exchange,  12th  December,  1881. 

"  Captain , 

"  Deliver  to  Messrs.  T.  V.  Cooke,  about  280  quarters  of  barley, 
for  Wm.  Gibson."    • 

He  further  stated,  that  he  sent  an  invoice  on  the  28rd  of 
December,  and,  on  the  26th,  received  the  sum  of  411/.  13*.  7rf., 
allowing  a  discount  of  21.  14*. ;  that  he  was  not  in  possession 
of  the  bill  of  lading;  that  he  stopped  payment  on  the  4th  of 
January,  1832,  and  had  not  paid  over  the  money  to  the  plaintiff. 
On  his  cross-examination,  he  said :  "  It  is  usual  for  captains 
of  ships  to  deliver  to  the  order  of  the  factor.  I  continued  to  buy 
and  sell  for  myself  up  to  the  time  of  my  failure.  I  did  not  deal 
largely  on  my  own  account.  There  is  no  defined  custom  as  to 
the  payment ;  it  is  at  the  option  of  the  buyer  to  pay  at  two 
months,  or  sooner,  with  a  discount.  The  plaintiff  has  done  it 
[  *472  ]      more  than  once.    I  have  *known  other  buyers  do  the  same 
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many  times.  I  should  think  it  is  done  almost  daily.  I  have  Hbisch 
no  doubt  about  it.  There  is  printed  on  the  delivery  order — c  No  carmno- 
refusal  will  be  accepted,  unless  a  satisfactory  reason  is  given  at  T0H' 
my  stand  before  ten  o'clock  next  market  day.'  This  means, 
if  there  is  any  objection  to  the  quality.  I  send  my  own  water- 
man to  the  ship  for  the  sample.  I  did  not  stand  del  credere  in 
this  transaction.  It  is  usual  for  corn-factors  to  stand  dtl  credere. 
I  think  I  have  heard  in  one  or  two  instances,  under  peculiar 
circumstances,  that  they  have  not  stood  del  credere.  I  had  been 
selling  for  the  plaintiff  for  a  long  time.  He  merely  gave  me  the 
particulars,  which  imported  that  I  was  to  sell.  The  time  of 
payment  is  never  mentioned  in  the  sold  note.  Payment  is 
frequently  made  within  two  months ;  and  then  the  factor  usually 
pays  his  principal  at  the  end  of  the  two  months.  There  is  no 
fixed  rate  of  discount.  Sometimes  the  payment  within  two 
months  is  for  the  factor's  accommodation ;  it  was  for  mine  in 
this  case.  I  do  not  know  of  any  instance  of  a  factor's  refusing 
to  take  the  money  before  the  end  of  the  two  months.  I  always 
take  it,  having  but  little.  I  know  of  two  instances  where  the 
plaintiff  has  received  a  portion  of  money  on  account  within  the 
two  months  ;  and  this  is  very  common  with  others." 

Sir  J.  Scarlett,  for  the  defendants  : 
No  case  has  been  made  out  on  the  part  of  the  plaintiff.  The 
difference  between  a  factor  and  a  broker  is  this — the  factor  has 
possession  of  the  property,  but  the  broker  has  no  control  over 
the  commodity,  as  the  factor  has.  A  broker  is  the  agent  between 
both  parties ;  he  has  no  power  to  make  a  final  contract ;  what 
he  does,  must  be  ratified  by  his  principals.  A  factor  sends  no 
bought  note,  and  keeps  no  contract  book,  as  a  broker  must.  In 
this  case,  on  the  face  of  the  delivery  order,  the  factor  reserves 
to  himself  the  power,  and  determines  himself  as  to  any  objection 
by  the  buyer  on  the  ground  of  any  difference  between  the  bulk 
and  the  sample. 

Campbell,  S.-G. :  [  473  ] 

The  case  of  Baring  v.  Conic  (l)    decides  that  a  factor  is 
substantially  a  broker. 

(1)  20  R.  E.  383  (2  13.  &  Aid.  137). 
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Hbisch  Sir  J.  Scarlett  : 

V. 

Carbing-  That  was  a  peculiar  case.     Corrie  was  a  broker  at  Liverpool, 


TON. 


and  the  goods  were  also  at  Liverpool,  and  consequently  he  had 
the  power  over  them.  I  speak  of  the  general  distinction. 
Peculiar  circumstances  may  arise,  as  in  the  case  referred  to ; 
but,  I  say  in  this  case,  that  Gibson  was  really  a  factor.  He  sent 
his  own  clerk  for  the  sample,  and  signed  the  delivery-order  in 
his  own  name.  How  were  we  to  know  whether  he  was  an  agent 
or  not  ?  I  agree,  that  an  agent  cannot  vary  the  contract  without 
his  principal's  consent ;  but,  not  so  when  he  sells  in  his  own 
name,  and  the  buyer  knows  nothing  about  the  principal.  With 
respect  to  the  custom,  I  admit,  that  when  there  is  a  precise 
contract  in  writing,  it  cannot  be  qualified  by  evidence  of  usage, 
unless  it  is  ambiguous.  There  is  no  limit  of  time  in  the  contract, 
it  rests  upon  usage,  which  must  be  taken  altogether.  I  say,  the 
usage  is,  that  payment  under  the  contract  is  not  demandable 
before  the  end  of  the  two  months  ;  but,  the  buyer  has  a  right  to 
pay  sooner  if  he  wishes  it,  or  if  the  factor  wishes  it,  and  he 
assents.  If  these  words  were  in  a  contract,  it  could  not  be  said 
to  be  against  law ;  and  the  custom,  therefore,  cannot  be  said  to 
be  illegal.  The  factor  himself  says,  that  the  practice  is  so.  It 
is  proved,  that  the  plaintiff  himself  has  acted  on  this  practice,  and 
paid  within  the  two  months,  and  been  allowed  the  discount ; 
and  it  has  been  done  in  other  cases  too.  It  is  also  clear,  that 
the  factor  is  in  the  habit  of  paying  the  money  to  his  principal 
within  the  two  months  ;  and  three  instances  have  been  proved, 
in  which,  when  the  plaintiff  was  a  seller,  he  got  his  money  within 
the  two  months.  There  was  an  instance  where  the  factor,  not 
being  satisfied  with  the  responsibility  of  the  buyer,  sent  to  him 
for,  and  obtained  1,000/.,  which  he  paid  to  the  plaintiff.  The 
[  »474  ]  *f actor  has  paid  more  than  1,000/.  to  the  plaintiff  since  the  26th 
of  December,  which  he  would  not  have  been  able  to  do  without 
this  money  of  the  defendants.  I  do  not  say  that  makes  him 
receive  the  money  for  this  particular  corn  ;  I  say,  first,  that  the 
factor,  as  far  as  the  buyer  knew,  was  a  principal ;  if  he  was  not 
a  principal,  yet,  if  he  acted  as  a  principal,  he,  by  the  late  Act, 
having  been  intrusted  with  goods,  may  receive  payment  for 
them.     But,  I  say  further,  that  he  had  the  right  as  factor ;  for, 
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if  the  note  is  not  controlled  by  the  usage,  there  is  no  time  for       Heisch 
payment  mentioned ;   and,  if  it  is  so  controlled,  then  the  usage,     carring- 
taken  altogether,  is  in  the  defendant's  favour. 


r. 
IRU 
TON. 


Denman,  Ch.  J. : 

The  question  in  this  case  is,  whether  in  your  opinion  the 
plaintiff  has  been  paid  for  this  barley ;  and  that  will  depend  upon 
whether  you  are  satisfied  that  there  is  a  custom  in  the  Corn 
Market  by  which  the  party  has  a  right  to  pay  within  the  time 
upon  discount ;  whether  any  person  dealing  with  a  factor  there 
would  know,  from  the  prevalence  and  universality  of  the  custom, 
that  he  would  have  the  right  of  paying  within  the  two  months. 
But,  unless  that  custom  is  proved  to  your  satisfaction,  it  is  clear 
there  is  no  answer ;  as,  although  the  money  got  into  the  plaintiffs 
hands,  yet  it  would  not  be  received  as  payment  for  the  particular 
articles.  As  to  the  custom,  it  seems  to  me,  the  witness  does  not 
speak  very  distinctly.  There  may  have  been  some  instances 
every  day,  and  yet  the  practice  may  not  be  universal.  Perhaps 
he  may  be  speaking  of  an  usage  where  the  factor  stands  del 
credere,  which,  he  says,  he  did  not.  If  the  custom  is  generally 
and  universally  understood,  I  do  not  think  it  matters  for  whose 
accommodation  the  payment  is  made.  (His  Lordship  read  the 
evidence  of  Mr.  Gibson,  and  observed:)  The  question  for  you 
upon  this  evidence  will  be,  whether  you  think  it  has  been  satis- 
factorily proved,  that  when  a  party  authorizes  a  factor,  in  the 
manner  in  which  this  plaintiff  authorized  Mr.  Gibson,  he  gives 
him  also  an  authority  to  receive  payment  *within  two  months,  [  *475  ] 
and  to  allow  a  discount.  Whether  the  plaintiff  gave  Mr.  Gibson 
authority  during  the  two  months'  credit  to  accept  payment  and 
allow  a  discount  ?  Whether  you  think  the  practice  relied  on  is 
proved  to  be  a  general,  I  should  rather  say,  an  universal  custom, 
on  the  Corn  Exchange  ?  If  that  is  made  out  to  your  satisfaction, 
then  the  plaintiff  will  have  received  payment  through  Gibson, 
although  Gibson  has  not  paid  the  money  over  to  him.  If  you 
think  that  the  custom  is  not  made  out,  then  the  plaintiff  will  not 
have  been  paid,  and  you  will  give  your  verdict  for  him. 

The  jury  found  their  verdict  for  the  defendants,  saying, 
that  they  thought  the  cnstowi  had  been  established. 
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^  HEISCH  v.  CAKKINGTON. 

[  5r>rii  *•  ]  (11  Adol.  &  Ellis,  555,  «.— 556,  w.) 

In  Easter  Term,  1888,  Sir  J.  Campbell,  Solicitor-General, 
[  *556,  n.  ]  ^obtained  a  rule  nisi  for  a  new  trial.  Cause  was  shewn  in 
Michaelmas  Term  (November  18th),  1888,  and  the  Court  made 
the  rule  absolute,  thinking  it  desirable  that  the  alleged  custom 
should  be  more  fully  enquired  into,  and  that  the  attention  of  a 
jury  should  be  more  particularly  called  to  the  question  whether 
the  defendants,  when  paying  the  factor,  believed  him  to  be  the 
owner.  The  cause  was  tried  again  at  Guildhall  after  Hilary 
Term,  1884,  before  Lord  Denman,  Ch.  J.  His  Lordship  left  it  to 
*  the  jury  whether,  from  the  prevalence  of  the  custom,  both  parties 

must  be  supposed  to  have  known  that  they  were  dealing  on  the 
terms  of  such  custom.  Verdict  for  defendants.  In  Easter  Term, 
1884,  Follett  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence.  In  Easter  Term,  1885 
(April  27th,  before  Lord  Denman,  Ch.  J.,  Littledale,  Patteson, 
and  Coleridge,  JJ.),  Piatt  and  R.  V.  Richards  shewed  cause,  and 
Sir  W.  W*  Follett  and  Crowder  supported  the  rule. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  in  Trinity  Term  following  (June  4,  1835) 
delivered  the  judgment  of  the  Court  : 

It  appears  to  us  that  in  this  case  there  was  really  no  evidence 
at  all  of  the  custom,  nor  of  any  authority  from  the  plaintiff  to 
Gibson  to  receive  the  money  before  the  expiration  of  the  credit, 
nor  of  the  plaintiff  allowing  Gibson  to  deal  with  the  barley  as  his 
own.  Gibson  did  not  know  of  one  single  instance  in  which  the 
custom  had  been  acted  on  with  the  knowledge  of  the  principal : 
he  had  never  received  any  money  upon  sales  for  the  plaintiff 
before  the  time  except  in  two  instances  ;  and  in  both  the  plaintiff 
was  consulted  before  the  money  was  received,  and  the  money 
paid  over  to  him  directly :  and,  as  to  the  last  point,  all  the  world 
knew  him  to  be  factor.  The  argument  that  the  plaintiff  had 
recognised  this  payment,  because  the  money  was  handed  over  to 
him,  and  went  in  reduction  of  Gibson's  debt  to  him,  was  not 
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much  pressed.     Obviously  there  is  no  difference,  for  the  purpose  Heisch 

of  this  question,   between  a  payment  to  the  plaintiff,  and  a  cabring- 

payment  to  any  other  creditor  of  the  factor.  T0N* 

Rule  absolute. 


HEAD   v.  BKISCOE,   Bart.,  and  Wife  (1).  i»- 

'                   '                               W                         Feb.  11. 
(5  Car.  &  P.  484—486.)  

A  man  is  answerable  to  a  third  person  for  what  is  done  by  his  wife,  so         L        J 
long  as  the  relation  of  husband  and  wife  continues,  though  they  may  be 
permanently  living  apart ;  at  least,  if  it  be  not  shewn  that  the  wife  at 
the  time  was  living  in  adultery. 

Action  for  a  libel  published  by  the  female  defendant,  Dame 
Sarah  Briscoe.     Plea,  that  she  was  not  guilty. 

It  appeared  that  the  plaintiff,  who  was  a  house  agent,  had  let 
a  house  to  a  Mrs.  Toleson,  with  whom  the  female  defendant  lived 
for  some  time,  when,  they  having  quarrelled  and  separated,  the 
female  defendant  caused  a  placard  to  be  printed  and  stuck  about 
in  the  street,  which  commenced  as  follows :  "  Felony.  Ten 
guineas  reward.  Whereas  Mary  Toleson,  of  &c,  late  of  &c, 
was  left  in  charge  of  a  house,  &c."  It  then  went  on  to  charge 
Mrs.  Toleson  with  having  *stolen  some  furniture  belonging  to  [  *485  ] 
the  female  defendant,  and  added  these  words — "  It  is  supposed 
that  Mary  Toleson  was  assisted  by  George  Head,  house  agent,  of 
No.  7,  Upper  Baker  Street,  New  Road,  in  conveying  the  same  to 
his  house  for  the  purpose  of  secreting  it."  Information  was 
requested,  at  the  bottom  of  the  bill,  to  be  given  to  Messrs. 
Pasmore  and  Taylor,  Basinghall  Street. 

Wilde,  Serjt.  for  the  plaintiff: 

A  person  suspecting  a  felony  may  reasonably  do  what  is 

necessary  to  apprehend   the   felon,   but  this  mention   of  the 

plaintiff  could  not  be  necessary.     I  admit  that  Sir  W.  Briscoe 

had  nothing  to  do  with  the  libel,  and  only  require  such  damages 

as  may  relieve  the  character  of  the  plaintiff  from  any  suspicion. 

(1)  By  the  Married  Women's  Pro-  not "  be  joined.     But  he  still  may  be 

perty  Act,  1882  (45  &  46  Vict.  c.  73,  joined  at  the  plaintiff's  option:  Seroktt 

s.  1  (2) ),  the  married  woman  may  be  v.  KaUenburg  (1886)  17  Q.  B.  D.  177, 

sued  alone,  and  her  husband  "need  do  L.  J.  Q.  B.  370. — F.  P. 
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Head        The  defendant,  Sir  \V.  Briscoe,  is  living  separate  from  his  wife  ; 

Briscoe,      yet  he  is  answerable  for  her  acts,  until  he  obtains  a  dissolution 

of  the  marriage.     And  if  he  has  been  correct  in  his  own  conduct, 

and  his  wife  has  not,  he  may  relieve  himself  from  any  liability 

by  application  to  the  proper  Courts. 

Adams,  Serjt.,  for  the  defendant  Sir  W.  Briscoe : 

This  is  a  case  of  first  impression.  I  have  searched  all  the  law 
books  from  the  earliest  time,  and  cannot  find  the  principle  even 
agitated.  The  defendant,  Sir  W.  Briscoe,  cannot  be  acquainted 
with  the  circumstances  of  the  case.  The  ground  of  damages  in 
an  action  of  libel,  when  no  special  damage  is  averred,  is  the 
existence  of  malice ;  and  then  in  this  case  there  is  no  malice  on 
the  part  of  my  client.  But  if  he  is  by  law  to  be  charged,  the 
most  temperate  damages  should  be  given.  The  plaintiff  should 
have  indicted  the  female  defendant  instead  of  bringing  an  action 
for  damages  against  her  husband. 

Tindal,  Ch.  J. : 

There  is  no  doubt,  in  point  of  law,  that  a  husband,  so  long  as 
the  relation  of  husband  and  wife  continues,  is  answerable  to  a 
[  *486  ]  third  person  for  what  is  done  *by  the  wife.  And  whether  their 
separation  be  permanent  or  temporary  it  does  not  affect  the 
question,  unless  it  operates  so  upon  the  marriage  as  to  make  that 
civil  relation  cease ;  for,  by  the  law  of  England,  you  cannot  bring 
an  action  against  the  wife  without  joining  the  husband  (l) ;  and  a 
man  would  be  without  remedy  if  he  could  not  sue  the  husband. 
Upon  this  ground  I  have  no  doubt,  as  at  present  advised,  that 
the  action  is  maintainable.  If  I  am  wrong  in  my  opinion  the 
learned  counsel  for  the  defendant  will  have  an  opportunity  of 
moving  the  Court. 

His  Lordship  left  the  question  of  damages  to  the  jury,  who 
ouna  a  Verdict  for  the  plaintiff.     Damages  40s. 

In  the  ensuing  Term,  Adams,  Serjt.,  moved  pursuant  to  the 

leave  given ;  but  the  Court,  after  observing  that  there  was  no 

evidence  that  the  wife  was  living  in  adultery, 

Refused  a  ride. 
(1)  See  note  on  the  last  page. 
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CURTIS  v.  MILLS.  «»' 

Feb.  21. 
(5  Car.  &  P.  489—491.)  

In  an  action  for  not  sufficiently  securing  a  fierce  dog  kept  by  the        L    WJ 
defendant,  by  which  the  plaintiff  was  bitten,  the  plaintiff  may  recover, 
notwithstanding  he  had  on  a  previous  day  been  warned  against  going 
near  the  dog,  if  the  jury  think  that  the  accident  was  not  occasioned  by 
the  plaintiffs  own  carelessness  and  want  of  caution. 

Case.  The  first  count  of  the  declaration  stated,  that  the 
defendant  wrongfully  kept  a  dog,  well  knowing  it  to  be  accus- 
tomed to  bite  mankind,  and  that  the  plaintiff  was  bitten  by  it. 
The  second  count  charged,  that  the  dog  was  of  a  ferocious  and 
mischievous  nature,  as  the  defendant  well  knew;  and  that  it 
bit  the  plaintiff.  The  third  count  stated,  that  the  dog  was  of  a 
ferocious  and  savage  nature,  as  the  defendant  well  knew,  and 
that  it  was  his  duty  to  secure  it ;  but  that,  not  regarding  his 
duty,  he  did  not  sufficiently  secure  it,  by  means  of  which  the 
plaintiff  was  bitten.     Plea,  general  issue. 

It  appeared,  that  the  defendant  kept  a  very  fierce  dog  chained  [  490  ] 
in  his  yard  ;  but,  that  any  one  going  from  the  yard  gates  to  the 
stable  would  be  within  the  reach  of  the  dog,  notwithstanding  his 
chain.  It  further  appeared,  that  the  defendant  had  bought 
some  planks  of  Messrs.  Goodman,  and  that  he  himself  carried 
one  of  the  planks  down  his  yard,  the  plaintiff,  who  was  in  the 
service  of  Messrs.  Goodman,  following  him,  and  carrying  the 
other:  the  defendant  passed  by  the  dog,  and  as  the  plaintiff, 
who  followed  him,  was  passing  it  also,  the  dog  made  a  spring  at 
him,  and  bit  him  very  severely.  On  the  part  of  the  defendant 
it  was  proved,  that  the  yard  had  been  twice  robbed  before  this 
time,  and  that  the  plaintiff  had  been  several  times  cautioned  on 
former  occasions  not  to  go  within  the  reach  of  the  dog ;  but  no 
caution  was  given  on  the  day  on  which  the  accident  occurred ; 
there  was  no  evidence  that  the  dog  had  ever  bitten  any  person 
on  any  other  occasion. 

Spankk,  Serjt.,  for  the  defendant : 

The  question  is,  whether  this  dog  was  kept  by  the  defendant 
improperly.  The  plaintiff  had  notice  that  the  dog  was  there, 
and  was  a  sharp  dog  ;  and  he  was  indiscreet  in  going  near  him ; 
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Curtis  he  need  not  have  passed  the  dog,  and  he  had  been  repeatedly 
mills.  cautioned  not  to  go  within  his  reach.  The  premises  had  been 
robbed,  and  the  dog  was  known  as  a  fierce  dog  ;  indeed,  I  should 
say,  that  the  reputation  of  the  dog  is  the  security  of  the  premises. 
If  a  man  keeps  a  dog  to  protect  his  property,  it  is  not  surprising 
that  he  keeps  a  sharp  dog.  Of  course  he  would  not  keep  a  poor 
[  *491  ]  spiritless  fawning  *beast,  as  such  an  animal  would  be  of  no 
manner  of  use ;  and  if  a  man  is  not  allowed  to  keep  a  sharp  dog, 
he  cannot  keep  his  property  secure  from  depredations. 

Wilde,  Serjt.,  in  reply : 

A  party  has  no  right  to  keep  a  dog  of  this  sort,  so  as  to  com- 
mand the  way  to  his  stable.  It  was  the  bounden  duty  of  the 
defendant  to  have  given  the  plaintiff  an  express  caution  on  this 
occasion. 

Tindal,  Ch.  J.  (in  summing  up) : 

The  first  question  is,  whether  this  dog  was  of  a  savage  disposi- 
tion to  the  knowledge  of  the  defendant;  and,  if  so,  you  will  then 
have  to  consider  whether  the  dog  was  placed  in  such  a  situation, 
that,  by  common  care,  he  might  have  been  avoided.  Another 
question  will  be,  whether  the  plaintiff  was  bound  to  take  notice 
of  the  danger,  as  he  had  been  told  that  the  dog  was  there.  If 
you  think,  that,  by  reason  of  the  plaintiff's  not  taking  common 
care,  this  accident  occurred,  he  cannot  recover;  however,  you 
may  be  of  opinion,  that,  the  master  of  the  dog  walking  just 
before  the  plaintiff,  and,  as  it  were,  leading  him  on,  the  plaintiff 
might  think  he  was  safe,,  more  especially  as  no  caution  was  given 
him  at  this  time  by  the  defendant.  I  am  of  opinion,  that  the 
plaintiff  is  entitled  to  recover,  if  he  did  not  as  it  were  run  him- 
self into  the  mischief  by  his  own  carelessness  and  want  of  caution. 

Verdict  for  the  plaintiff.     Damages  201. 
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EEX  v.   PEGLER(l).  ^ 

(5  Car.  &P.  521.)  [521  ] 

On  the  trial  of  an  indictment  for  arson,  a  witness  for  the  prosecution 
was  himself  in  custody  on  a  charge  of  felony.  The  counsel  for  the 
prisonor  wished  to  ask  him,  "  Have  you  not  said  that  you  committed  the 
offence  for  which  you  are  now  in  custody?"  Hold,  that  this  question 
ought  not  to  be  put. 

Indictment  for  arson.  A  witness  for  the  prosecution,  who  was 
in  custody  on  a  charge  of  felony,  to  be  tried  at  the  Salisbury 
Assizes,  was  asked  by  the  counsel  for  the  prisoner,  "  Have  you 
not  said  that  you  committed  the  offence  for  which  you  are  now 
in  custody  ?  " 

Park,  J.  (having  conferred  with  Mr.  Justice  Littlbdalb)  : 

My  learned  brother  is  clearly  of  opinion  that  the  question  ought 
not  to  be  put ;  and  I  am,  myself,  entirely  of  the  same  opinion. 

Verdict — Not  guilty. 

COCKAYNE  v.   HODGKI8SON.  im. 

(5  Car.  &  P.  543-549.)  M"^  U' 

Every  wilful  unauthorized  publication,  injurious  to  the  character  of  [  r>*3  ] 
another,  is  a  libel ;  but  where  the  writer  is  acting  on  any  duty,  legal 
or  moral,  towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his 
situation,  to  protect  the  interest  of  that  person,  that  which  he  writes 
under  such  circumstances  is  a  privileged  communication,  and  no  action 
will  lie  for  what  is  thus  written,  unless  the  writer  be  actuated  by  malice. 

A.,  being  a  tenant  of  B.,  was  desired  by  B.  to  inform  him  if  he  saw  or 
heard  any  thing  respecting  the  game.  A.  wrote  a  letter  to  B.,  informing 
B.  that  his  gamekeeper  sold  game :  Held,  that  if  A.  had  been  so  informed, 
and  believed  the  fact  to  be  so,  this  was  a  privileged  communication,  and 
that  the  gamekeeper  could  not  maintain  any  action  for  a  libel. 

In  such  a  case  the  defendant  may  give  in  evidence  representations 
made  to  him  as  to  the  conduct  of  the  gamekeeper,  but  cannot  go  into 
evidence  of  acts  done  by  the  gamekeeper. 

Libel.    Plea,  general  issue. 

It  appeared  that  the  father  of  the  plaintiff  had  been  for  some 
years  gamekeeper  of  the  Marquis  of  Anglesey,  and  that  the 
plaintiff  wished  to  become  his  Lordship's  gamekeeper,  and  over- 
looker of  fences  for  the  Haywood  Park  farm,  of  which  the 
defendant,  who  was  about  seventy  years  old,  was  the  tenant. 

(1)  See  the  case  of  Hex  v.  Slaney,  ante,  p.  805. 
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Cockayne    The  libel  was  contained  in  a  letter  sent  by  the  defendant  to  the 
Hodgkisson.  Marquis  of  Anglesey,  which  letter  was  as  follows :    . 

"  To  his  Excellency  the  Marquis  of  Anglesey, 
Dublin  Castle,  Ireland. 

"  Haywood  Park,  May  4,  1832. 

"  Your  Excellency  the  Marquis  of  Anglesey, — I  most 
humbly  and  heartily  thank  your  Lordship  for  the  benefit  I  have 
received  since  I  wrote  to  you  in  February,  respecting  the  deer 
and  rabbits  troubling  me  so  very  much  ;  and  as  an  opportunity 
offers  itself  to  make  a  tender  to  your  Lordship  of  my  poor  but 
real  and  sincere  wishes  to  supply  you  with  a  good  stock  of  game 
upon  my  land,  which  I  hold  as  tenant ;  and  I  shall  feel  much 
more  comfortable  could  I  receive  a  tender  from  you  or  your  agent, 
for  me  to  take  the  management  of  the  game,  which  I  will  execute 
with  all  personal  gratitude  and  punctuality.  The  actual  reason 
that  I  wish  to  try  my  skill  is,  that  I  understand,  please  your 
Lordship,  it  is  intended  to  allow  John  Cockayne  to  be  admitted 
into  the  cottage  to  take  charge  of  the  game  and  the  repairing  of 
the  fences ;  but,  my  Lord,  I  have  found  great  deficiency  with 
John  Cockayne's  and  his  father's  character,  both  of  which  are 
not  becoming  to  gamekeepers ;  they  both  appear  in  the  behalf 
of  encouraging  poaching  and  destroying  game.  If  your  Lordship 
[  *r>44  ]  will  *favour  me  with  communicating  your  real  wish  and  inten- 
tions to  Mr.  Hodson,  and  thereby  cause  him  to  hold  a  strict 
investigation  of  the  Cockaynes'  characters,  from  the  witnesses  I 
can  bring  to  prove  that  which  will  not  be  very  pleasing  to  your 
Lordship's  wishes.  If  you  think  that  I  am  not  a  sufficient  person 
to  hold  the  situation  which  I  ask  from  your  Lordship,  you  will 
very  much  oblige  me  if  you  will  inquire  of  any  of  the  neighbouring 
nobility  and  gamekeepers ;  for,  was  it  in  Cockayne's  power  to 
retain  so  good  a  character  as  I  can,  there  would  be  no  fault  to 
be  found  with  him  on  my  behalf ;  as  I  am  uncertain  whether 
they  have  had  any  one  to  uphold  them  in  their  unbecoming 
behaviour,  for,  had  they  looked  after  the  game,  and  fed  it  as 
they  ought  to  have  done,  there  might  have  been  a  great  deal 
more  game  killed,  from  the  quantity  of  pheasants  fed  on  my 
corn  all  the  summer  season;    but  they  were  not  half  attended 
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to  as  they  ought  to  have  been :  but,  please  your  Lordship,  their     Cockayne 

play  has  been  to  find  something  out  against  me,  and  to  put  young  hodgkisson. 

Cockayne  into  the  cottage,  where,  if  he  could  regain  his  aim,  he 

would  carry  on  a  pretty  game  of  defraud  upon  your  Lordship's 

property ;  as  I  can  bring  a  respectable  man  to  prove  that  young 

Cockayne  offered  to  dispose  of  your  Lordship's  game  to  the  said 

man,  and  likewise  told  him  that  he,  Cockayne,  had  sent  hares 

to  Birmingham,  and  sold  them  for  a  good  price,  and  moreover 

told  him,  that  if  he  wanted  some  to  send  to  the  same  place,  he 

would  keep  him  some,  but  cautioned  the  man  not  to  let  any  one 

know ;  and  by  that  means  he  thought  he  had  no  right  to  kill 

game  on  a  nobleman's  estate  like  your  Lordship's,  and  dispose 

of  it  in  such  a  manner,  so  he  would  have  nothing  to  do  with  him 

or  the  game,  with  the  exception  of  a  rabbit  or  two.     He  was  to 

meet  him  at  a  certain  place.     For  I  have  had  a  great  mind  to 

have  given  them  notice  to  keep  off  my  land.     But,  please  your 

Lordship,  I  thought  I  would  inform  you  of  the  transactions  of 

young  Cockayne.     As  to  his  father,  I  must  omit  for  want  of 

room,  but  notice  is  what  they  deserve  off  your  Lordship's  estate 

altogether  ;  but  perhaps  *their  characters  have  been  stated  quite       [  *545  ] 

differently  to  your  Lordship.     But,  in  regard  to  what  I  have 

said,  you  will  find  it  quite  correct,  if  your  Lordship  will  inquire 

into  it,  or  cause  it  to  be  done  ;  and  if  you  will  give  me  permission, 

I  will  transact  what  I  have  offered  much  better  than  it  has  been 

done  since  I  became  tenant  to  your  Lordship ;  but  with  regard 

to  the  Cockaynes,  I  will  not  allow  them  to  set  a  foot  on  my  land, 

until   things  are  settled   and   proved  on   both  sides.     William 

Cockayne  has  been  in  the  habit  of  cohabiting  and  drinking  with 

the  Stafford  poachers  to  a  great  excess. 

"  Believe  me,  frqpi  your  most  humble  and  obedient  servant,  &c. 

"  Thomas  Hodgkisson." 

1L  V.  Richards,  for  the  defendant,  opened,  that  the  defendant 
had  been  directed  by  the  Marquis  of  Anglesey  to  look  after  the 
game  on  his  Lordship's  estate,  and  to  report  to  him  on  the 
subject ;  and  he  submitted  that  it  became  the  duty  of  the  defen- 
dant to  write  letters  to  the  noble  Marquis  respecting  the  game ; 
and  that  any  letter  so  written  was  a  privileged  communication ; 
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Cockayne    and  that,  therefore,  no  action  would  lie  against  the  defendant, 
Hodokibsox.  if  he  acted  without  malice,  and  believed  what  he  wrote  to  be  true. 
The  defendant's  counsel  proposed  to  prove  that  the  plaintiff 
associated  with  poachers. 

J.  Parke,  J. : 

I  cannot  allow  you  to  do  that.  You  may  give  evidence  of  any 
representation  on  the  subject  that  had  been  made  to  the  defen- 
dant before  he  wrote  the  letter. 

R.  V.  Richards: 

Suppose  that  we  prove  that  the  fact  was  notorious,  the  jury, 
without  our  being  able  to  prove  who  was  the  particular  person 
that  told  the  defendant,  would  be  convinced  that  he  must  have 
heard  of  it. 

J.  Pabke,  J. : 
Then  you  must  prove  the  rumour,  and  not  the  fact. 

[  546  ]  Jervis,  for  the  plaintiff : 

Is  not  that  going  too  far,  my  Lord  ? 

J.  Parke,  J. : 
It  is  going  a  great  way,  but  I  think  I  must  receive  that  evidence. 

The  evidence  was  not  given. 

R.  V.  Richards  proposed  to  shew  what  the  defendant  had 
heard  respecting  the  plaintiffs  father. 

Jervis : 
That  can  have  nothing  to  do  with  the  present  action. 

J.  Parke,  J. : 

I  think  I  must  receive  it,  because  the  whole  letter  must  be 
read  together;  and  it  is  a  question  of  bona  fides. 

R.  V.  Richards  proposed  to  give  evidence  of  the  bad  state 
of  the  fences. 
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J.  Parke,  J. :  Cockayne 

r. 

I  think  that  is  not  admissible,  as  the  letter  makes  no  charge  Hodqkibbon. 
against  the  plaintiff  in  respect  of  the  fences. 

The  following  evidence  was  given  on  the  part  of  the  defendant : 

Mr.  Hodson  said :  I  am  the  agent  of  the  Marquis  of  Anglesey, 
and  have  been  so  for  twenty-seven  years;  the  noble  Marquis 
wished  to  have  the  game  preserved  on  the  Haywood  Park  farm ; 
I  communicated  that  to  the  defendant,  and  told  him  he  should 
report  if  he  saw  any  thing  wrong.  I  expected,  that  if  any  thing 
had  been  wrong,  the  defendant  would  have  reported  it  to  me. 
Lord  Anglesey  receives  reports  continually  from  his  tenants. 
I  know  it,  as  any  thing  relating  to  the  land  is  sent  to  me. 

James  Hodgkisson  said :  I  am  the  son  of  the  defendant.  In 
the  year  1829,  the  Marquis  of  Anglesey  was  out  shooting ;  he 
came  to  my  father's  and  said,  "  Hodgkisson,  you  are  an  old  man, 
used  to  live  with  gentlemen  who  have  preserved  *game  in  the  [  *547  ] 
strictest  degree,  and  if  ever  you  hear  or  see  any  thing  respecting 
the  game  on  my  land,  I  desire  you  to  inform  me  about  it."  I 
communicated  to  my  father,  that  I  had  heard  that  the  plaintiff 
and  his  father  were  connected  with  poachers ;  it  was  after  that, 
that  this  letter  was  written. 

Thomas  Brown  said:  I  am  a  tailor;  I  was  at  Eugely;  the 
plaintiff  was  there ;  it  was  at  the  "  Dog  and  Partridge ;  "  I  had 
a  conversation  with  the  plaintiff,  which  I  communicated  to  the 
defendant.  The  plaintiff  wanted  me  to  make  him  a  suit  of 
clothes,  and  take  game  in  part  payment ;  I  asked  the  defendant 
if  the  plaintiff  had  any  right  to  give  away  game  or  sell  it.  He 
told  me  that  he  had  not,  and  advised  me  to  have  nothing  to  do 
with  the  plaintiff.  The  plaintiff  told  me,  that  if  I  wanted  any 
game,  either  for  my  own  use,  or  for  sale,  he  would  help  me  to  it ; 
and  he  added,  that  I  could,  if  I  chose,  send  hares  to  Half  Moon 
Street,  Birmingham,  and  get  7s.  a  head  for  them,  as  he  had 
done  the  year  before.  I  told  him  I  did  not  want  any,  but  I  should 
like  a  small  rabbit  for  my  little  girl,  who  was  ill. 

William  Padmore  said :  I  am  assistant  bailiff  to  Mr.  W.  Smith, 
he  is  bailiff  of  a  hundred,  and  I  have  followed  the  profession 
many  years.     I  told  the  defendant,  that  I  had  seen  the  plaintiffs 
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Oockatoe  father  at  the  "  Star,"  and  that  his,  the  defendant's,  name  was 
HoDGKissoH.  brought  into  question.  I  told  him  also,  that  the  plaintiff  was 
inviting  the  people  to  come  and  kill  the  game,  and  that  the 
plaintiff  said,  if  they  would  come,  he  would  find  them  scales,  fur, 
or  feathers.  Five  or  six  who  were  in  the  company  catch  game, 
they  were  what  I  call  poachers ;  I  also  told  the  defendant  that 
I  had  seen  the  plaintiff's  father  drunk  several  times. 

Mary  Russell  said :  I  told  the  defendant  that  Thomas  Brown 
had  told  me,  that  the  plaintiff  had  offered  to  find  him  in  game 
off  Haywood  Park  farm,  if  he  would  make  him  a  suit  of  clothes. 

Jervis,  in  reply : 

The  question  here  is,  whether  this  was  a  letter  which  the 

[  *5*8  ]      defendant  wrote  in  discharge  of  a  *duty  he  owed  to  the  Marquis 

of  Anglesey,  or  whether  it  was  written  maliciously.    Looking  at 

the  letter,  there  is  an  abundance  of  passages  which  shew  that  it 

was  a  malicious  and  not  a  privileged  communication. 

J.  Parkb,  J.  (in  summing  up) : 

The  propositions  of  law  which  are  applicable  to  this  case  I  shall 
state  to  you  in  a  few  words.  Every  wilful  unauthorized  publica- 
tion, injurious  to  the  character  of  another,  is  a  libel,  and  every 
such  publication  is,  in  a  legal  sense,  malicious ;  however,  if  all 
that  is  contained  in  a  libel  be  strictly  true,  the  person  libelled 
has  no  right  to  maintain  an  action  for  it ;  and  it  is  on  a  different 
principle  that  truth  is  no  justification  of  a  libel  in  criminal  cases, 
as  many  libels,  which  are  quite  true,  would  endanger  a  breach 
of  the  public  peace.  Still,  if  the  present  libel  had  been  true,  it 
was  the  duty  of  the  defendant  to  have  pleaded  a  justification, 
which  he  has  not  done;  and  you  will  therefore  not  inquire 
whether  the  allegations  contained  in  this  letter  are  true  or  not. 
I  have  already  said,  that  every  wilful  and  unauthorized  publica- 
tion, to  the  injury  of  the  character  of  another,  is  a  libel ;  but 
where  the  writer  is  acting  on  any  duty,  legal  or  moral,  towards 
the  person  to  whom  he  writes,  or  where  he  has,  by  his  situation, 
to  protect  the  interests  of  another,  that  which  he  writes  under 
such  circumstances  is  a  privileged  communication.  The  first 
question  is,  whether  it  was  the  duty  of  the  defendant  to  make 
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communications  to  the  Marquis  of  Anglesey  in  respect  of  any     Cockayne 

neglect  of  duty  in  his  gamekeepers.     If  he  was  desired  to  do  so  hodokisson. 

by  the  noble  Marquis,  or  his  agents,  any  communication  he  made 

would  be  privileged,  if  he  wrote  it  bondjide,  and  considering  that 

he  was  doing  his  duty  to  the  Marquis  as  his  landlord.    If  it  was 

the  duty  of  the  defendant  to  make  the  communication,  this  case 

falls  within  the  principle  of  many  other  cases.     To  write  of 

another,  that  he  is  a  thief,  is  a  libel ;  but  if  one  gentleman  asks 

another  gentleman  respecting  a  servant's  character,  and  he  writes 

that  the  servant  *was  a  thief,  he  is  protected,  if  he  acts  bondjide.       [  *»49  ] 

You  will  say  in  the  present  case,  whether  the  defendant  was  told 

these  stories,  and  whether  he  believed  them  to  be  true.    You  will 

also  look  at  the  letter,  and  say  whether  you  consider  it  such  a 

letter  as  a  man  would  write  to  the  Marquis  of  Anglesey,  merely 

wishing  to  put  him  on  his  guard,  and  to  cause  him  to  institute 

an  inquiry ;  or  whether  you  think  that  the  defendant  was  actuated 

by  malice,  and  wished  to  supplant  the  plaintiff,  and  get  the  killing 

of  the  game  for  himself.     In  the  former  case,  the  defendant  is 

entitled  to  a  verdict,  and  in  the  latter,  the  plaintiff ;  indeed,  the 

plaintiff  is  also  entitled  to  a  verdict,  if  you  think  that  there  had 

not  been  any  direction  given  to  the  defendant  by  or  on  behalf 

of  his  landlord,  for  the  defendant  to  communicate  with  him,  for 

in  that  case  the  letter  would  be  unauthorized  and  libellous. 

Verdict  for  the  defendant 


DOE  d.  STANSBUEY  v.  AEKWEIGHT.  ^a. 

March  22. 
(5  Car.  &  P.  575— 579.) 


A  person's  being  assessed  to  the  land-tax  for  certain  lands,  is  not 
sufficient  evidence  to  prove  his  seisin  of  those  lands. 

If  a  person  is  seen  felling  timber  in  a  wood,  it  is  prima  facie  evidence 
that  he  is  the  owner  of  it ;  and  therefore,  any  thing  that  he  says  at  that 
or  any  other  time  as  to  any  one  else  being  the  owner  of  it,  is  evidence. 

It  was  in  evidence  that  A.,  an  ancestor  through  whom  the  plaintiff 
claimed,  came  from  Pennsylvania,  where  he  resided,  to  England  in  1783. 

What  A.  said  in  England,  as  to  why  he  came,  is  evideuce. 

Ejectment  for  a  wood  and  certain  lands  at  Leominster. 
The  lessor  of  the  plaintiff  claimed  as  tenant  in  tail,  under  the 
will  of  Thomas  Stansbury,  the  brother  of  his  great-grandfather. 

54—2 
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Doe  d.  It  appeared  that  the  plaintiff's  grandfather,  Joseph  Stansbury, 

TA\B  in  the  year  1768,  went  to  reside  in  Pennsylvania,  which  was- 
arkwbioht.  jjien  a  British  colony,  and  that  he  there  continued  till  the  year 
1778,  when  he  came  to  this  country ;  but  that  he  returned  to 
Pennsylvania  in  the  following  year.  It  further  appeared,  that 
he  came  again  to  England  in  1783,  to  claim  a  compensation 
from  the  British  Government  for  losses  as  an  American  loyalist*. 

Mavle,    for    the    defendant,    objected    that   what    Joseph 
[  *576  ]      *Stansbury  had  told  the  witness  as  to  the  reason  of  his  coming 
to  England,  was  not  evidence. 

J.  Parke,  J. : 

He  comes  to  England,  and  says  why  he  does  so.   I  cannot  exclude 
that.    It  is  evidence  in  the  same  way,  that,  in  proving  an  act  of 
bankruptcy,  we  hear  what  the  person  says  to  explain  his  acts. 
***** 
[  677  ]  To  prove  that  Thomas  Stansbury  was  seised  of  the  wood, 

a  witness  was  called,  who  stated  that  he  saw  a  man  named 
Brown,  who  was  since  dead,  felling  timber  there. 

Busby,  for  the  lessor  of  the  plaintiff,  wished  to  ask  what 
Brown  had  said  as  to  who  was  the  owner  of  the  wood. 

[  578  ]  Mavle,  for  the  defendant,  objected. 

J.  Parke,  J. : 

He  exercised  an  act  of  ownership,  and  he  is,  therefore,  prima 
facie  owner.  And  what  he  says  as  to  any  one  else  being  the 
owner,  is  a  declaration  to  cut  down  his  own  title. 

Maule : 
He  was  a  mere  workman. 

el  •  JT  ARKE,  v  •  I 

I  do  not  know  that  he  was  only  a  workman,  except  from  what 
he  may  have  said. 

R.  V.  Richards : 
Your  Lordship  will  only  hear  what  he  said  at  the  time. 
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J.  Parke,  J. :  Doe  d. 

Staxbbuby 
Yes ;  what  he  said  at  any  time.  *• 

Abkwbioht. 

The  question  was  put ;  but  it  did  not  appear  that  Brown  had 

ever  stated  whose  the  wood  was. 

To  prove  a  seisin  of  the  whole  of  the  property  in  Thomas 
Stansbury,  the  duplicate  land-tax  assessments  were  produced  by 
the  clerk  of  the  peace ;  and  by  these  it  appeared  that  Thomas 
Stansbury  was  assessed  to  the  land-tax ;  and  that  the  name  of 
the  defendant  in  the  subsequent  land-tax  assessments  had  been 
substituted  for  that  of  Thomas  Stansbury. 

J.  Parke,  J. : 

I  do  not  think  these  assessments  are  evidence  of  seisin.  How- 
ever, I  will  leave  them  to  the  jury  to  take  into  their  consideration ; 
and,  if  they  find  the  seisin,  which  I  expect  they  will,  I  shall  non- 
suit the  plaintiff,  with  leave  to  move  to  enter  a  verdict,  if  the 
Court  shall  think  there  was  any  evidence  of  seisin  to  go  to 
the  jury. 

The  jury  found  the  seisin,  and  the  plaintiff  was  non- 
suited, with  leave  to  move  to  enter  a  verdict  (l). 

DOE  d.  STANSBUEY  v.  ARKWRIGHT.  i833. 

2  Adol.  &  Ellis,  182,  *.— 183 ;  S.  C.  1  Nevile  &  Manning,  731 ;  2  L.  J.  (N.  S.)      APrU  26' 

KB.  102.)  \lS2tn.] 

***** 

Talfourd  moved  (April  19th,  before  Denman,  Ch.  J.,  Little- 
dale,  Parke,  and  Patteson,  JJ.)  that  the  nonsuit  might  be  set 
aside.     The  assessments  *were  evidence  of  the  seisin.     It  is       [  »ig3  j 
true  they  are  made  ex  parte,  but  they  are  public  documents : 

(1)  In  addition  to  the  evidence  as  Stansbury,  and  whose  will,  purport- 
stated  in  the  report  of  5  Car.  &  P.,  ing  to  devise  these  lands  to  Samuel, 
it  appears  from  the  note  in  2  Adol.  was  produced,  but  who  was  dead  at 
&  Ellis  that  the  earlier  assessments  the  date  of  the  first  entry.  Subee- 
were  proved  to  be  lost ;  and  the  first  quently,  and  during  the  lifetime'  of 
two  entries  which  could  be  found  Samuel,  the  entries  were  in  the  name 
shewed  the  lands  in  question  to  be  of  "Mr.  Stansbury."  The  clerk  of 
assessed  as  the  property  of  Thomas  the  peace,  who  produced  the  books, 
Stansbury,    a    brother    of    Samuel  stated  that  it  was  usual,  when  an 
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Doe  a.       Rex  v.  King,  2  T.  R.  234.     There  appears  to  be  no  case  exactly 

ST  A2f  8BU  RY 

r.  bearing  on  this  point ;  but  Doe  d.  Smith  v.  Cartwright,  By.  &  M. 

Abkwwomt.  02^  ^  Bome  degree  supports  the  plaintiff's  view  of  the  case. 

(Parke,  J. :  I  do  not  object  to  the  assessments  being  received, 
but  I  thought  them  no  evidence  of  the  title.  At  any  rate,  they 
would  only  shew  the  opinion  of  the  parish  officers.) 

It  is  their  opinion  on  a  matter  in  respect  of  which  they  have 
a  public  duty  to  perform,  and  that  opinion  is  expressed  in  a 
public  document.  And  the  presumption  will  be,  that  they  acted 
on  the  opinion  so  expressed,  as  it  was  their  duty  to  do ;  for  by 
88  Geo.  III.  c.  5,  s.  41,  they  are  empowered,  if  the  tax  is  not 
paid,  to  levy  it  by  cutting  down  wood. 

(Denman,  Ch.  J. :  It  would  be  indifferent  to  them  from  whom 
they  get  the  amount  of  tax,  so  that  it  was  raised.) 

Extracts  from  the  land-tax  assessments  are  usually  received 
among  conveyancers  as  evidence  of  seisin:  Coventry  on  Con- 
veyancer's Evidence,  c.  7,  s.  1,  p.  275,  ed.  1882.  They  have 
been  admitted  as  evidence  on  questions  of  boundary.  In  Lord 
Churchill  v.  Grace  (l)  the  question  in  which  was,  whether  Corn- 
bury  Park  was  extra-parochial,  and  was  tried  three  times  on  the 
Oxford  Circuit,  evidence  of  this  kind  was  much  relied  upon. 

(Pabke,  J. :  The  only  ground  of  its  admissibility  seems  to  be, 

the  duty  incumbent  on  the  assessors  to  ascertain  the  occupier, 

and  charge  him.) 

Cur.  adv.  vult. 

Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  questions  in  this  case  were,  first,  whether  the  assessments 
to  the  land-tax  were  evidence;  and  secondly,  whether,  if  they 

estate  remained  in  the  same  family,  family  of  Stansbury  than  that  above 

to  oontinue  the  assessments  in  the  mentioned,  in  the  neighbourhood  of 

name  originally  entered,  and  not  to  the  property  in  question.    There  was 

change  it  till  there  was  a  change  of  no  other  evidence  of  seisin,  either  in 

family ;  so  that  a  son  had  oontinued  Thomas,  the  devisor,  or.  Samuel,  the 

for  many  years  to  be  assessed  in  the  devisee,  than  these  entries  afforded, 

name  of  his  father  or  grandfather.  — E.  C. 

It  was  proved  that  there  was  no  other  (1)  Not  reported. 
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were  bo,  they  were  proof  of  seisin  in  the  ancestor  through  whom       Doe  d. 

Stansburt 
the  lessor  of  the  plaintiff  claimed.     The  assessors  had,  in  the  r. 

first  instance,  entered  the  name  of  a  former  member  of  the  ABKWRIOHT- 
Stansbury  family,  and  continued  it  after  his  death.  The  assess- 
ments then  went  on  in  the  name  of  "  Mr.  Stansbury."  The 
first  entries  were  clearly  incorrect ;  and  there  was  no  alteration 
subsequently,  that  shewed  an  intention  to  introduce  the  name  of 
a  new  proprietor.     They  could,  therefore,  be  no  evidence  of  the 

seisin. 

Rule  refused. 


DOE  d.  HIATT  and  Others  v.  MILLER.  188s- 

April  1. 
(5  Car.  &  P.  595.) 


A.,  haying  agreed  to  buy  certain  lands  of  B.,  had  paid  part  of  the 
purchase  money,  and  was  let  into  possession.  B.  had  not  executed  any 
conveyance :  Held,  that  this  was  a  mere  tenancy  at  will  in  A.,  and  that, 
if  B.  had  made  a  demand  of  possession,  to  determine  the  tenancy  at  will, 
he  might  recover  the  lands  by  ejectment. 

Ejectment.  The  lessors  of  the  plaintiff  having  proved  their 
title— 

Curwood,  for  the  defendant,  opened,  that,  in  the  year  1828, 
one  of  the  lessors  of  the  plaintiff  had  agreed  to  sell  the-  land  in 
question  to  a  person  named  Black  well,  who  had  paid  524Z.,  which 
was  part  of  the  purchase  money,  on  which  he  was  let  into 
possession ;  he  being  willing  to  pay  113Z.  more,  which  was  the 
residue  of  the  purchase  money,  on  a  proper  conveyance  being 
executed. 

J.  Parke,  J. : 

If  there  has  been  any  demand  of  possession,  or  any  thing 
to  determine  the  estate  at  will  which  Mr.  Blackwell  had,  the 
plaintiff  is  entitled  to  recover  at  law. 

On  the  part  of  the  plaintiff,  a  demand  of  possession  was  proved. 

J.  Parke,  J.,  directed  a — 

Verdict  for  the  plaintiff. 


[  595  ] 
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CHANCERY. 


In  the  case  of  Ex  parte  Wilbran,  shortly  reported  in  5  Madd.  1, 
and  referred  to  by  Lord  Watson  in  the  recent  Privy  Council 
decision  of  King  v.  Henderson,  '98,  A.  C.  720,  781,  782,  Sir  John 
Leach,  V.-C,  declined  to  concern  himself  with  the  motives  of  a 
petitioning  creditor  who  in  the  exercise  of  his  legal  right,  and  with- 
out fraud,  had  made  one  member  of  a  firm  of  debtors  bankrupt. 

No  authority  is  needed  for  the  proposition  that,  in  the  absence 
of  fraud,  a  man's  motives  for  asserting  a  legal  right  cannot  be 
judicially  questioned ;  and  there  is  plenty  of  other  more  direct 
authority  than  Ex  parte  Wilbran  to  shew  conversely  that  a  legal 
right  cannot  be  lawfully  asserted  for  a  fraudulent  purpose  (l). 

Under  the  circumstances  it  seemed  that  Ex  parte  Wilbran, 
which  had  apparently  escaped  judicial  reference  for  more  than 
80  years,  might  be  safely  omitted  from  the  Eevised  Beports.  The 
report,  however,  is  very  short,  and  the  recent  reference  to  the 
case  may  make  it  convenient  to  insert  the  following  note  of  the 
report. — 0.  A.  S. 

1819.  Ex  parte  WILBRAN,  In  re  WILBRAN. 

Jan,  17.  V.  &  Co.  creditors  of  U.  &  Co.  being  displeased  with  the  conduct  of 

Wilbran,  one  of  the  partners  in  the  firm  of  U.  &  Co.  they  arrested 

Leach,  V.-C.  ^    &  Co     ^  the  partner8,   except  Wilbran,   put  in  bail,   but  he 

L     J  continued  in  prison  two  months,  and  a  commission  was  issued  against 

him  by  U.  &  Co. 

Wilbran  petitioned  to  supersede  the  commission,  on  the  ground  that 
it  was  taken  out  for  the  purpose  of  dissolving  the  partnership  as  to  him. 
Held,  that  in  the  absence  of  fraud  a  man's  motives  for  asserting  a  legal 
right  cannot  be  judicially  questioned ;  and  petition  dismissed. 

Vachill,  Mure  &  Co.  had  considerable  dealings  with  Wilbran, 
Ursell,  Jackson  &  Co.  who  were  largely  indebted  to  Vachill  &  Co. 
Being  displeased  with  the  conduct  of  Wilbran,  and  convinced 
that  if  he  continued  in  the  concern,  he  would  ruin  it,  Vachill 
&  Co.  arrested  Ursell,  Jackson  &  Co.  All  the  partners,  except 
Wilbran,  put  in  bail,  but  he  remained  in  prison  until  two 
months  expired,  and  then  he  was  made  a  bankrupt  by  Vachill 

(1)  See  In  re  Daviee  (1876)  3  Ch.  D.  480,  and  Ex  parte  Harper  (1882)  20 
461 ;  Ex  parte  Griffin  (1879)  12  Ch.  D.      Ch.  D.  685. 
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&  Go.  they  continuing  at  the  same  time  their  dealings  with      Ex  parte 

Wtt  uran 

Ursell,  Jackson  &  Co.    Wilbran  petitioned  *to  supersede  the        r  «2 1 
commission,  on  the  ground,  that  an  unfair  use  had  been  made 
of  the  same,  it  being  issued  for  the  purpose  of  dissolving  the 
partnership,  so  far  as  respected  him ;  and  Ex  parte  Browne  (l), 
Ex  parte  Gallimore  (2),  and  Ex  parte  Harcourt  (3),  were  cited. 

It  was  not  proved  that  there  was  any  contrivance  between 
Ursell  and  Jackson  and  Yachill  &  Go.  and  the  latter  insisted  on 
their  right  to  sue  out  a  commission  if  they  thought  fit ;  and 
although  the  effect  of  it  was  to  dissolve  the  partnership,  that 
that  was  not  a  ground  of  interference,  either  on  general  equity, 
or  as  an  abuse  of  the  commission ;  and  to  that  opinion  the  Vice- 
Chancellor  inclined,  but  said  he  would  take  an  opportunity  of 
conferring  with  the  Lord  Chancellor  on  the  subject. 

Mr.  Hart  and  Mr.  Montague,  for  the  petition. 

Mr.  Cutten  and  Mr.  Rose,  contra. 

On  this  day,  the  Vice-Chancellor  said  he  had  conferred  with  i«20. 
the  Lord  Chancellor,  and  that  his  Lordship  was  pleased  to  J!l 
concur  with  him  in  thinking,  that  this  was  not  a  case  for  a 
supersedeas.  A  commission,  he  continued,  was,  in  a  qualified 
sense,  a  legal  right,  like  an  action,  and  that  courts  of  justice 
had  no  concern  with  the  motives  of  parties  who  asserted  a  legal 
right.  In  Ex  parte  Harcourt\  the  bankrupt  himself,  with  a  view 
to  dissolve  the  partnership,  procured  a  commission  to  be  issued 
against  him.  Being  the  bankrupt's  commission,  it  could  not 
stand.  In  Ex  parte  Gallimore  the  commission  was  used  for 
a  fraudulent  purpose.  That,  he  *fully  adopted  the  principles  [  *3  ] 
of  those  cases.  Here,  it  appeared  that,  the  petitioning  creditors, 
having  no  concert  with  the  other  partners,  desired  to  operate 
a  dissolution,  considering  it  an  advantageous  measure  for  them 
that  the  bankrupt  should  not  continue  in  a  firm  with  which  they 
had  large  dealings.  There  was,  in  this,  no  fraud,  and  it  is  not 
enough  that  there  be  a  bye  motive,  unless  there  be  fraud. 

Petition  dismissed. 

(1)  1  Rose,  151.  point,  1  Hose,  67. 

(2)  2  Bose,  424  ;  8.  C.  on  another  (3)  2  Rose,  203. 
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FALSE  IMPRISONMENT— Person  known  to  magistrates— Deten- 
tion until  some  other  person  makes  charge  against  him.  B.  v. 
Birnie 802 

FIXTURE.    See  Landlord  and  Tenant,  10. 

FRAUD  AND  MISREPRESENTATION— 1.  Undue  influence- 
Action  to  set  aside  deeds — Execution  obtained  by  fraud — Grantor  an 
old  and  imbecile  man.    Blackford  v.  Christian 22 

2.  As  to  authorship  of  book — Errors  in  subsequent  edition 

calculated  to  injure  reputation  of  author.    Archbold  v.  Sweet        .     810 

3.  Settlement  by  husband  on  wife  and  children  of  share  of 

intestate's  estate — Ignorance  of  amount  of  share— Intentional  non- 
disclosure of  amount — Inadequate  consideration — Fraud.  Groves  v. 
Perkins 178 

And  see  Infant. 

GAMING — 1.  Cricket  match — Deposit  of  stakes  —  Illegality — 
Recovery  of  deposit  from  stakeholder.     Hodson  v.  TerriU     .        .     765 

2.  Race  meeting — Unpaid  stakes — Clerk  of  the  course  cannot 

bring  action  for.     Charlton  v.  Hill 797 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

GUARANTY.     See  Bill  of  Exchange,  1. 

HIGHWAY— 1.  Bridge — Repair — Indictment  of  parish — Ground 
of  liability — Immemorial  usage.     B.  v.  Inhabitants  of  Hendon        .     333 

2.  Dedication,  Act  to  prevent — Intention  to  give  license  only. 

British  Museum  Trustees  v.  Finnis 829 

3.  Dedication,  evidence  of— Old  way  near  to  land — Public 

coming  on  to  land  by  reason  of  decay  in  fences.    Ibid. 

4.  Stoppage  of  Way.     See  Common. 

HUSBAND  AND  WIFE— 1.  Dower— Customary  lands— Manor  of 
Cheltenham — Alienation  during  coverture  by  husband  alone.  Biddell 
V.  Jenner 391 

2.  Settlement  of  rent — Charge  as  jointure  and  in  lieu 

of  dower  —  Whether  bar  to  wife's  participation  in  undisposed-of 
residue.     Col-leion  v.  Garth 70 

3.  Liability  of  husband  for  wrongful  act  of  wife.    Head  v. 

Briscoe 841 

And  see  Fraud  and  Misrepresentation,  3. 
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INGL08URE.    See  Common. 

INFANT— Voidable  contract — Recovery  back  of  money  paid  by 
infant  as  deposit  on  purchase  of  share  in  partnership — Fraudulent 
representation  of  vendor  as  to  value  of  business.    Corpe  v.  Overton    422 

INJUNCTION.     See  Jurisdiction,  2. 

INSURANCE  (MARINE)— 1.  Policy  —  Alteration  —  Evidence  of 
brokers  as  to  reasonable  and  proper  nature  of  alterations  made. 
Chapman  v.  Walton 396 

2.  Termination  of  risk — Warranty  as  to  time  of  sailing— 

"Liberty  to  wait  two  months    at    M.   V.   if   needful."      Doyle  v. 
Powell 248 

INTERPLEADER  —  Where  indemnity  given  by  third  party. 
Tucker  v.  Morris 583 

INTOXICATING  LIOTORS— Sale  on  credit  — 24  Geo.  II.  c.  40, 
s.  12— Bill  of  exchange  and  promissory  note  given  for  board  and 
lodging  and  spirituous  liquors — Amount  of  bill  for  spirits  less  than 
either  security.     Crookshank  v.  Rose 788 

JURISDICTION— 1.  The  Court  of  Chancery  is  not  bound  by  the 
decision  of  the  Ecclesiastical  Courts  as  to  the  effect  of  a  bequest. 
Hastings  v.  Hane    .    • 79 

2.  The  Court  of  Chancery  has  jurisdiction  to  restrain  the 

Lords  of  the  Treasury  from  paying  compensation  awarded  to  an 
official  on  abolition  of  office.     Ellis  v.  Earl  Grey     ....      93 

3.  Colonial  Court — Power  to  prevent  advocate  guilty  of  mis- 
conduct from  practising.     In  re  Justices  of  C.  P.  of  Antigua    .         .      25 

JUSTICES — Action  against  magistrate — Assault — Notice  of  action 
— Bond  fide  belief  of  having  acted  within  scope  of  authority.  James 
v.  Saunders 503 

And  see  False  Imprisonment. 

LANDLORD  AND  TENANT— 1.  Agricultural  holding  —  Manure 
— Stipulation  in  lease  that  manure  shall  not  be  taken  away  on 
termination  of  tenancy  —  Payment — Custom  of  country,  whether 
excluded  by  express  stipulation  in  lease.    Roberts  v.  Barker  773 

2.  Assignment  of  lease — Covenant — Liability  of  assignee  for 

rent  paid  by  lessee  after  assignee  has  assigned  over.  WolveHdge  v. 
Steward 701 

3.  Breach  of   covenant — Covenant  to  repair  the  premises 

and  "all  buildings,  improvements  and  additions" — Alteration  in 
character  of  premises — Forfeiture.     Doe  d.  Dalton  v.  Jones     .  234 

4.  Penalty  of  additional  rent  for  excessive  tillage  — 

Stipulated  damages — Acceptance  of  reserved  rent  with  knowledge 
of  breach — Waiver — Acquiescence.    Denton  v.  Richmond  743 

5.  Determination  of  tenancy — Tenant  abandoning  tenancy 

before  expiration  of  lease— Tenant  right— Compensation  for  value  of 
tillage  and  improvements  left  by  tenant.     Whittaker  v.  Barker    .     588 

R.R. — VOL.  IXXVIII.  55 
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LANDLORD  AND  TENANT — 6.  Determination  of  tenancy — Sur- 
render by  operation  of  law  —  Acceptance  of  new  tenant — Lease 
granted  to  partners — Retirement  of  one  partner — Liability  of  retired 
partner  for  rent.     Oraham  v.  Whichelo 605 

7.  Distress  for  rent — Privilege — Goods  sent  to  auctioneer  for 

purpose  of  sale.     Adams  v.  Grant. 624 

8.  Tender  to  landlord  after  distress  by  broker.    Smith  v. 

Goodwin 272 

9.  Second  distress  for  same  rent — Whether  action  against 

landlord  will  lie  for.     Ibid. 

10.  Fixtures — Garden — Box  border.     Empson  v.  Soden        .     347 

11.  Repairs  —  Tenant  from  year  to  year  —  To  what  extent 

bound  to  keep  house  in  repair.    Auworth  v.  Johnson  .        .821 

12.  Scotland,  law  of— Liability  of  tenant  for  destruction  of 

premises  by  fire — Act  of  servant — Disobedience  of  orders — Scope  of 
employment.    M'Kenzie  v.  M'Leod 477 

13.  Tenancy— Servant  occupying  separate  house  belonging 

to  employer  —  Deduction  from  wages  by  way  of  rent.      Hunt  v. 
Colson 563 

14.  Tenancy  at  will  —  Purchaser  in  possession  —  Purchase 

money  partly  paid  —  No  conveyance  by  vendor.     Doe  d.  Hiatt  v. 
Miller 855 

LANDS  CLAUSES  ACT— Purchase  of  lands— Withdrawal  of  notice 
to  purchase — Right  of  purchaser  to  enforce  notice  by  mandamus.  R. 
v.  Hungerford  Market  Co.,  253 ;  R.  v.  Market  St.  Commissioners    .       258,  n. 

LIMITATIONS,  STATUTE  OF  —  1.  Acknowledgment  in  bar- 
Letter —Implied  promise  to  pay.     Brigstocke  v.  Smith     .  .     676 

2.  Written  promise  by  one  of  two  joint  debtors  to  pay 

his  proportion  of  joint  debt.     Lechmere  v.  Fletcher  ....     688 

3.  Payment  of  interest  to  administrator  who  had  not 

taken  out  administration  in  diocese  in  which  debt  was  bonum  notabile. 
Clark  v.  Hooper 508 

LIVERY  COMPANY— Election  of  master.     See  Corporation,  2. 

MAGISTRATE.     See  Justices. 

MANDAMUS — It  is  discretionary  in  the  Court  either  to  determine 
the  validity  of  a  return  to  a  mandamus  on  motion,  or  to  order  the  case 
to  be  set  down  in  the  Crown  paper  for  argument.  R.  v.  St  Katharine 
Dock  Co.  260 

MANOR.    See  Husband  and  Wife,  1. 

MARKET — 1.  Grant  of  market—  Grantee's  right  to  prevent  sale  of 
marketable  articles  in  shop  within  franchise.  Mayor  of  Macclesfield 
v.  Pedley 264 

2.  Toll — A  toll  of  one  penny  for  every  pig  brought  into  a 

market  is  not  necessarily  unreasonable.     Wright  y.  Bruister         .    232 
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MARRIAGE— Validity— No  due  publication  of  banns— 4  Geo.  IV. 
c.  76,  8.  22 — Banns  published  in  wrong  names  of  woman— No  know- 
ledge of  fact — Irregularity  not  known  to  woman.  B.  v.  Inhabitant*  of 
Wroxton 341 

MASTER  AND  SERVANT.     See  Negligence. 

MEDICAL  PRACTITIONER  —  1.  Practising  as  apothecary- 
Liability  to  penalty  —  Unqualified  person  —  Graduate  in  medicine 
of  Scottish  University.     Apothecaries  Co.  v.  Collins  ....     323 

2. Person  dispensing  and   selling   medicines 

prescribed  by  himself.    Apothecaries  Co,  v.  Allen     ....     331 

MINES  AND  MINERALS— Licence  to  work  mines— Neglect  to 
work  mines  for  certain  time — Breach  of  covenant — Lease,  whether 
void  or  voidable.     Roberts  v.  Davey 348 

MISREPRESENTATION.     See  Fraud. 

MORTGAGE — 1.  Collateral  advantage  —  West  Indian  estate  — 
Stipulation  for  consignment  of  produce  to  mortgagee  —  Rate  of 
commission — Undue  advantage.     Sayers  v.  Whitfield      ...      24 

2.  Mortgagee  in  possession— Possession  taken  under  deed  of 

trust  for  sale — Account— Annual  rests.    Latter  v.  Dashwood         .     149 

3.  Priority  —  Charge  of  legacies  by  will  —  Statement  that 

legacies  paid — Fraud — Whether  mortgage  subject  to  unpaid  legacies. 
Rogers  v.  Rogers 143 

NEGLIGENCE— 1.  Act  of  servant,  liability  of  master  for— Dis- 
obedience of  orders — Scope  of  employment.     M'Kenzie  v.  M'Leod    477 

2.  Leaving  horse  and  cart   unattended  —  Damage  due  to 

wrongful  act  of  passer-by.     Illidge  v.  Goodwin         ....     798 

3.  Of  solicitor.    See  Solicitor  1—3. 

And  see  Animal. 

NEWSPAPER— Sale— Fraud— Action  by  assignee  to  set  aside  sale 
—Bankrupt  vendor  party  to  illegal  act — Right  to  relief.  Harmer  v. 
Westmacott 117 

NUISANCE— Railway  running  parallel  with  highway— Statutory 
authority—  Public  benefit.    R.  v.  Feast 207 

OFFICE,  ABOLITION  OF.     See  Jurisdiction,  2. 

PARTICEPS  CRIMINI8.     See  Newspaper. 

PARTNERSHIP  — 1.  Bankruptcy  —  Validity  of  act  of  solvent 
partner— Acceptance  of  bill  after  act  of  bankruptcy  committed  by 
co-partner.     Ex  parte  Robinson   ...,.,.•       39 
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PARTNERSHIP— 2.  Accounts  —  Provision  in  articles  that  ac- 
counts should  not  be  questioned  unless  errors  discovered  in  lifetime 
of  partners — Fraud — Discovery  of  fraud  made  after  death  of  two 
partners.     Oldaker  v.  Lavender 98 

3.  Authority  of  partner  to  allow  servant  of  firm  to  remain  in 

house  after  he  had  been  discharged  by  the  other  partner.    Donaldson 
v.  Williams 613 

4.  Dissolution  —  Notice  of  dissolution  —  Retiring  dormant 

partner,  liability  of  for  note   of  continuing  partner  made  after 
dissolution.    Heath  v.  Sansom 237 

5.  Sale  of  share — Stipulation  in  articles  that  continuing 

partners  shall  have  option  to  purchase  outgoing  partner's  share — 
Notice  of  offer,  how  to  be  given.     GUtssington  v.  Thwaites      .        .       34 

6.  Change  in  firm — Liability  for  debts  of  old  firm.    Blew  v. 

Wyatt 826 

7.  Share  of  retiring  partner — Principle  on  which  divisible 

among  continuing  partners.    Robley  v.  Brooke         ....         1 

8.  Partnership  property — Property  paid  for  by  firm — Advance 

of  money  to  firm  by  partners  in  unequal  proportions.    Ibid. 

9.  Purchase  by  infant  of  share  in  firm — Fraud — Rescission  of 

contract.     Corpe  v.  Overton 422 

10.  Payments,  appropriation  of.     See  Payment. 

And  see  Bankruptcy,  2  ;  Landlord  and  Tenant,  6. 

PAYMENT — Appropriation  of  payments — Debts  due  from  firm  and 
from  individual  partner  after  dissolution — General  payments  by  late 
partner.     Smith  v.  Wigley 558 

PERPETUITY.     See  Will,  5. 

POOR  LAW — 1.  Rating — Property  rateable — Lessee  of  tolls  and 
toll-house — Whether  tolls  rateable.     B.  v.  Snowdon  .    356 

2.  Rateable  value — Principle  of  assessment — Deduction 

of  sewers'  rate.     B.  v.  Adames 223 

PRACTICE  —  1.  Discovery  —  Pedigree  —  Demurrer.  Lowndes  v. 
Davies 152 

2.  Parties  to  action — Action  by  trustees — Motion  to  strike 

out  name,  plaintiff  not  assenting  to  action.     Emery  v.  MuckUnv  .    369 

3. Loss  of  goods — Negligence  of  carrier— Whether  bailee 

or  bailor  entitled  to  sue  for.     Freeman  v.  Birch       ....    388 

4.  Production  of  documents — Deed  in  custody  of  purchaser 

for    valuable    consideration  —  Suggestion    of   fraud.      Kennedy   v. 
Green 69 

5.  Deed  held  as  trustee  by  person  not  party  to  suit- 
Person  seeking  production  not  party  to  deed.     Cocks  v.  Nash       .    550 

6.  Motion  by  defendant — Document  admitted  to  be  in 

plaintiff's  custody.     Milligan  v,  Mitchell    ,         t         ,         ,         .         .      90 
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1 1  PRACTICE— 7.  Record,  withdrawal  of— Counsel  retained  but  not 

eta  briefed  cannot  withdraw  record.     Doe  d.  Crake  v.  Brown        .        .     823 

!* 

'  RAILWAY  COMPANY— Nuisance  to  highway.    See  Nuisance. 

ic: 

RELEASE — Joint  and  several  note  by  two  to  secure  separate  debts 
due  from  each — Release  to  one,  whether  discharging  separate  debt 
of  other.     Cocks  v.  Nash 566 

331 

REVENUE — Legacy  duty — Power  of  appointment— Appointment 
by  will.     In  re  CholmondeUy 601 

REVERSIONER— Action  by,  for  injury  to  land — Entry  on  land 
in  occupation  of  tenant — Claim  to  right  of  way.   Baxter  v.  Taylor    227 

SALE  OF  GOODS— 1.  Acceptance  and  delivery— Statute  of  Frauds, 
s.  17  (Sale  of  Goods  Act,  1893,  ss.  4, 5) — Carriage  under  construction 
— Employment  —  Fixture  of  ironwork  by  third  person  at  buyer's 
request — Acts  of  ownership.     Maberley  y.  Sheppard         .         .         .    403 

2.  Refusal  to  accept  —  Purchase  abroad  —  Delivery  in 

foreign  port  on  board  ship  chartered  by  buyer.    Acebal  y.  Levy  .    469 

3.  Payment — Custom  to  pay  factor  within  two  months — 

Failure  of  factor  after  payment  and  within  customary  time  for 
payment — Discharge  of  buyer.     Heiach  v.  Carrington      .        .  835 

4.  Price — Machine  made  to  order — Price  not  mentioned 

— Refusal  to  pay  price  demanded.    Elliott  v.  Pybm         .  .     532 

5. Shipping  price — Parol  evidence  of  contract.  Ibid. 

6.  Goods  supplied  to  charitable   institution  —  Liability  of 

lW>  member  of  committee  of  management — No  express  order  by  com- 

mittee— Implied  contract.     Glene8ter  v.  Hunter        ....     790 

And  see  Pink  v.  Scudftmore,  794. 

nd  7.  Note  or  memorandum  in  writing— Statute  of  Frauds — Price 

*  not  mentioned.     Hoadly  v.  M'Laine 510 

jc  8.  Sale  by  auction — Note  or  memorandum  in  writing— Entry 

S  of  buyer's  name  in  book  by  auctioneer's  clerk  —  Implied  agency. 

Bird  v.  Boulter       ...........     285 

v  9.  Unpaid  seller's  lien  for  price— Acceptance  of  promissory 

>1             note  by  agent— Dishonour  of  note— Note  outstanding  in  hands  of 
indorsees.     Bunney  v.  Poyntz 309 
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SCOTLAND,  LAW  OF.     See  Landlord  and  Tenant,  12. 

SETTLEMENT  (MARRIAGE)— 1.  Construction— "  Heirs  of  the 
body  "—Superadded  words  of  interpretation — Words  of  purchase- 
Estate  tail.     North  v.  Martin 113 

2.  Vesting  of  three  terms  in  three  sets  of  trustees— Power, 

with  consent  of  trustees,  to  substitute  other  lands  for  those  settled 
— Execution  of  power — Consent  of  one  set  of  trustees  only.  Green  ham 
v.  Gibbe8on 458 

And  see  Conversion, 
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SET-OFF — 1 .  Bills  of  exchange — Banker— Transaction  concerning 
one  bill  closed 'before  other  bill  payable.     Belcher  v.  Lloyd  .        .     435 

2.  Race  meeting — Unpaid  stake— Set-off  against  stake  won 

on  another  race.     Charlton  v.  Hill 797 

SHIP  AND  SHIPPING— 1.  Collision— Contributory  negligence- 
Damages.     Vennall  v.  Garner 578 

2.  Disbursements — Bill  drawn  by  master  in  payment  of  cargo 

purchased  at  owner's  request — Non-acceptance — Dishonour — Implied 
promise  to  indemnity  master  for  loss  or  damage.  Huntley  v.  Sander- 
son   663 

3.  Hire    of  boat   for  day — Possession   of  owner   or  hirer — 

Forcible  expulsion  of  stranger.     Dean  v.  Hogg        ....     443 

4.  Hire  of  all  passenger  accommodation  on  board  ship  — 

Covenant  of  master  to  promote  convenience  of  passengers  and  to  put 
into  port  on  request— Breach.     Corbin  v.  Leader     ....     428 

And  see  Insurance  (Marine). 

SOLICITOR— 1 .  Negligence — Conduct  of  action— Action  out  of  time 
and  venue  improper — Solicitor  acting  on  advice  of  counsel.  Kemp  v. 
Burt 278 

2.  Liability  of  solicitor  for  absence  or  neglect  of  counsel 

retained  in  cause.     Lowry  v.  Guilford 818 

3. Settling  assignment  of  lease  on  behalf  of  vendor — 

Unusual  covenant — No  explanation  to  client  of  liability  incurred. 
Stanrtard  v.  Ullithorne 518 

4.  Production  of  documents  —  Deed  not  having  come  into 

solicitor's  hands  in  professional  capacity.     Cocks  v.  Nash  550 

STAMP  DUTY— Contract  for  sale— Sale  by  auction— Several  lots — 
Distinct  contracts — Aggregate  exceeding  £20.     Boots  v.  Ld.  Dormer 

231 

TENDER— To  managing  clerk  of  plaintiff's  solicitor— Disclaimer 
of  authority  at  time  of  tender.     Bingham  v.  Allport        .         .         .     385 

And  see  Landlord  and  Tenant,  8 ;  Trover  and  Conversion. 

THEATRE— Unlicensed  theatre —Unlawful  agreement.  See  Con- 
tract, 5. 

TOLL.     See  Market,  2. 

TRADE  MARK— Infringement— Action  at  common  law  for — 
Use  of  wrappers  resembling  those  of  plaintiff— Fraud— Damages. 
Blofield  v.  Payne 270 

TRESPASS— 1.  Forcible  expulsion  of  stranger  from  steamboat — 
Possession  of  owner  or  hirer  of  boat.     Dean  v.  Hogg  .    443 

2.  Assault — Justification — Trespass  in  search  of  game.    See 

Criminal  Law. 
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TROVER  AND  CONVERSION— Goods  taken  out  of  pledge — 
Tender  of  amount  advanced  for  redemption.    Jones  v.  Cliff .  686 

And  see  Bailment. 

TRUST— 1.  Breach  of  trust — Direction  to  sell  estate  "  as  soon  as 
conveniently  may  be  " — Refusal  of  offer  for  property  and  subsequent 
loss — Liability — Costs.     Taylor  v.  Tabrum       .         .         .  .11a 

2.  Trust  for  maintenance — Discretionary  power  of  trustees — 

Condition  against  alienation— Gift  over— Bankruptcy— Right  of 
assignees  to  bankrupt's  life  interest.     Snowdon  v.  Dales  .173 

3.  Trust  for  sale.     See  Mortgage,  2. 

UNDUE  INFLUENCE.    See  Fraud  and  Misrepresentation,  1. 

VENDOR  AND  PURCHASER— 1.  Deed  in  custody  of  purchaser 
for  valuable  consideration — Suggestion  of  fraud — Order  to  produce. 
Kennedy  v.  Oreen 69 

2.  Interest  in  land— Sale  of  growing  crops  by  outgoing  to 

incoming  tenant.     E.  of  Falmouth  v.  Thomas 584 

3.  Sale    by   auction  —  Growing    crops  —  Interest    in   land — 

Purchase  of  several  lots — Aggregate  exceeding  £20 — Stamp  duty — 
Distinct  contracts.     Roots  v.  Ld.  Dormer 231 

4.  Title — Failure  to  shew  good  title  within  stipulated  time — 

Death  of  purchaser— Action  by  executor  for  loss  of  interest  and 
expenses  incurred.     Orme  v.  Broughton 544 

WASTE— Tenant  for  life  unimpeachable  of  waste— Felling  orna- 
mental timber — Mansion  house  pulled  down.  Wellesleyv.  Wellesley    161 

WAY.     See  Highway. 

WILL — 1.  Accrued  shares  prima  facie  not  subject  to  same  limita- 
tion as  original  shares.     Gibbons  v.  Langdon 109 

2.  Ademption — Specific  legacy — Bequest  of  money  secured  on 

mortgage — Money  paid  off  and  re-invested.     Gardner  v.  Hatton  .      85 

3. Bequest  of  specific  house  and  furniture— Expiration  of 

lease  and  removal  of  furniture  to  another  house  in  testator's  lifetime. 
Colleton  v.  Garth 70 

4.  Ambiguity — Devise  to  nephew  by  name — Two  nephews  of 

same  name — Parol  evidence  to  explain  intention.  Doe  d.  Morgan  v. 
Morgan 611 

5.  Bequest — Gift  to  individual  and  remote  class— Bequest  for 

benefit  of  grandchildren  and  nephew— Distribution  at  25— Death  of 
grandchildren  under  21— After-born  grandchild — Share  determinable 
by  number  of  class  existing  when  first  attains  25 — Remoteness- 
Perpetuity — Rule  against.    Porter  v.  For 156 

6.  Gift  to  parents  and  issue — Devise  to  children  living  at 

decease  of  testator  and  the  "  issue  of  such  of  them  as  shall  be  then 
dead  leaving  issue" — Substitutionary  gift — Issue  of  child  dying 
before  date  of  will.     Tytherleigh  v.  Harbin 121 
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WILL — 7.  Gift  over  to  wife's  "  personal  representatives  "  in  default 
of  appointment — Exclusion  of  husband.     Robinson  v.  Smith  .  78 

8.  Condition — Marriage  with,  consent — Conditional  gift  over — 

Gift  over  upon  death  before  time  of  vesting.     Malcolm  v.  O'Callaghan 

28 

9. —  Reading  "and"  as  "or" — Implication, 

doctrine  of.     Losh  v.  Townley 48 

10.  Construction — Vesting— Gift    over— "Or"    changed 

into  "and."     My  Hon  v.  Boodle 147 

11.  Gift  to  "my  wife" — Allusion  to  intention  of  marrying 

specified  person — Death  before  marriage.     Schloss  v.  Stiebel  67 

12.  Legacy  to  executor  by  name,  whether  personal  or  in 

respect  of  office — Reference  to  "  executors  and  trustees" — Exeeutor 
not  acting.     Piggott  v.  Green 83 

13.  Specific  or  residuary  bequest — Express  mention  of 

certain  classes  of  articles.     Taylor  v.  Taylor 104 

14. Vested  bequest— Not  necessarily  defeated  by  terms  of 

gift  over.     Gibbons  v.  Langdon 109 

15.  Charge    of  legacies — Mortgage  —  Legacies   not   paid  — 

Fraud  —  Whether   mortgagee  takes  subject   to    unpaid    legacies. 
Rogers  v.  Rogers 143 

16.  Devise — Estate  tail — "Child"  construed  as  meaning  a 

class.     Doe  d.  Jones  v.  Davies 218 

17.   Devise  of  real  estates — Express  charge  of  debts  on 

particular  estates — Implied  general  charge.     Taylor  v.  Taylor    .     104 

18.  Devise  of  real   estate  and  bequest  of  personalty — 

Leaseholds  for  lives  and  leaseholds  for  years— Words  "  real  estate," 
whether  passing  leaseholds  for  lives.     Weigall  v.  Brome  .      89 

19.  Devise  of  "  the  close  in  X.  aforesaid  now  in  the  occu- 
pation of  the  said  J.  W." — Two  closes  at  K.  in  occupation  of  J.  W. — 
Parol  evidence  to  explain  ambiguity.    Ridiardson  v.  Watson  366 

20.  Devise   of  estates  "purchased" — Whether  passing 

estate  obtained  in  exchange.     Doe  d.  Meyrick  v.  Meyrick        .        .     775 

— —21.- Estate  for  life — Cross  remainders.   Ashley  \.  Ashley    139 

22.  Residue — Gift  of  "  any  moneys  which  may  remain  to  my 

account  after  payment  of  the  aforesaid  sums  and  my  debts" — No 
bequest  of  general  residue.     Hastings  y.  I  fane  ....      79 

23.  Execution — Duly  executed  codicil  referring  to  unexecuted 

will  on  the  same  paper.     Doe  d.  Williams  v.  Evans  ....     579 

24.  Power  to  appoint  to  wife  and  children — Implied  gift  in 

default  of  appointment.    Brown  v.  Pocock         .        .        .        .        .107 

25.    Precatory  trust — Gift  to   wife    "trusting  that  .  .  .  her 

affection  for  our  joint  offspring  will  induce  her  to  make  our  said 
daughter  her  principal  heir."    Hoy  v.  Master  .  .        .176 
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WILL— 26.  Trust  for  Bisters'  children  —  Income  to  sisters  or 
guardians  for  maintenance — Income  during  minorities,  to  whom 
payable.     Berkeley  v.  Swinburne 187 

27.  Legacy  duty.     See  Revenue. 

WORDS— "And."     See  Will,  9,  10. 

"  Child."     See  Will,  16. 

"  Heirs  of  the  body."     See  Settlement  (Marriage),  1. 

"  My  wife."     See  Will,  11. 

"  Or."     See  Will,  9,  10. 

"  Personal  representatives."     See  Will,  7. 

"Purchased."     See  Will,  20. 

"  Real  Estate."    See  Will,  18. 
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